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MANDATORY PROVIDENT FUND SCHEMES C549
(AMENDMENT) BILL 2002

“(IA) Every employer of a relevant employee must take all” ~

pra'ctiicable steps to ensure that, after the expiration of the permitted
period—
(a) if the employer has complied with subsection (1) in respect
of the employee, the employee continues to be a member of
a registered scheme throughout his employment with that
employer;
(b) if the employer has not complied with subsection (1) in
respect of the employee, the employee becomes a member of
a registered scheme and thereafter continues to be a member
of a registered scheme throughout his employment with that
employer.”.

Employer and relevant employees required
to contribute to registered scheme

Section 7A is amended— '
(a) by repealing subsection (7) and substituting—
“(7) An employer must not, in respect of an employee
(not being a casual emplioyee) whose wage period—

(a) is not more than | month, make a deduction
under subsection (2)(#) in respect of the
employee’s relevant income earned for any
wage period that commences on or before the
30th day of employment after the relevant
time; -

(b) is more than 1 month, make a deduction
under subsection (2)(b) in respect of the
employee’s relevant income earned for the
period commencing from the relevant time
and ending on the last day of the calendar
month in which the 30th day of employment
after the relevant time falls.”;

(b) in subsection (10)-—
(i) in the definition of “conmtribution period”, by repealing
paragraph (b) and substituting—
“(b) in relation to a relevant employee (not being a
casual employee) whose wage period—

(i) is not more than 1 month, means each period
for which the employer pays or should pay
relevant income to the employee, but does not
include any wage period commencing on or



C550 K&
€2002 R HES B (HEAT) IR

E&&ﬁlﬁ%%mﬂgﬂﬁzﬁﬁ%%EMIﬁ
ARICEEM A LA R B (R
MICEME S 1 (B 5 1R B I
iéwﬁggig%&wmmﬁmmamﬁiﬁzg
e B BB - 183K ALIEE o f
it by B2 iﬁm%mzf § ity
; 3 I 2 15 2R TARE0 45 30 19 it ¢
ﬁ&~uhmmﬁﬁ;ﬁn PR ATAT

e G
o (i) £ “relevant time” (Y@K  BE P
. P » BEIR  “section 7(3).” N
“ section 7(3) 5 ™ ; )"
G er 8 jya—
“C“TEM" (wage period) 553 —IR BRE S,
4 ’ LRETIE > maziEa
B — MR A% I8 £ 1 sk 1y “
R A 5 o e UL R

(ii

h4as

5. A
BmA—

“10A. EERG4FHAERBBE
ABAKR TR

() BRBLALE 8 A MRS B

) SUBERERT MR BT 4 IR > BHRIE R
ALK EIFR D — =, DARES 2 el
L TADPR—BBE > URFRTEMBBEITME 283 - ERM:H%Z

(2) EFRFEREIME T e L P d A
ﬁfﬂ%ﬂ\ﬁﬁ:‘g‘m& TR N ME LTS (1) TR 1) M0 77 55 190 10 B 040 AU REL T
(@ BB ASATBA BOKCR T #) 1265 U B BT W BT 4G g 47

OB 431 5 5 9 2 16 11 3
WD (LI MBS 1015 ST U L9 50 2.+

5.

MANDATORY PROVIDENT FUND SCHEMES Css1
(AMENDMENT) BILL 2002

before the 30th day of employment after the
relevant time;

(ii) is more than 1 month, means each period for
which the employer pays or should pay
relevant income to the employee, but does not
include the period commencing from the
relevant time and ending on the last day of
the calendar month in which the 30th day of
employment after the relevant time falls;
and”;

(i) in the definition of “relevant time”, by repealing “section
7(3).” and substituting “section 7(3);”;
(iii) by adding—

«sywage period” (T¥H), in relation to an employee and
his employer, means the period for which the
employee is paid, or should be paid, relevant
income by the employer.”.

Section added
The following is added—

“10A. Authority to conduct review of minimum
and maximum levels of relevant income
every 4 years

(1) The Authority must, not less than once in every period of 4 years
beginning with the commencement of this section, conduct a review of the
minimum level of relevant income and the maximum level of relevant
income to ascertain whether or not there are grounds to amend Schedule
2 or 3 or Schedules 2 and 3.

(2) Without limiting the factors which the Authority may take into
account for the purposes of conducting a review mentioned in subsection
(1), the Authority must take into account—

(@) in respect of the minimum level of retevant income, 50 per
cent of the monthly median employment earnings prevailing
at the time of the review as compiled from the General
Household Survey conducted by the Census and Statistics
Department; and
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MANDATORY PROVIDENT FUND SCHEMES C553
(AMENDMENT) BILL 2002

(b) in respect of the maximum level of relevant income,
monthly employment earnings at 90th percentile of the
monthly employment earnings distribution prevailing at the
time of the review as compiled from the General Household
Survey conducted by the Census and  Statistics
Department.”.

Contributions to vest in scheme members
as accrued benefits

Section 12 is amended—
(@) in subsection (2), by adding “subsection (2A) and” after “Subject
to”;
(b) by adding—
“(2A) The reference to income or profits in subsection
(2) does not include interest derived from the placing on
deposit of —
(a) contributions or benefits—

(i) received by the approved trustee of a
registered scheme in respect of a member
of the scheme; and

(ii) during the period that the payment of the
contributions or benefits intc  the
member’s account is pending;

(b) benefits—

(i) moved from a constituent fund; and

(i) during the period that the investment of
the benefits into another constituent
fund is pending; and

{c) benefits—

(i) received from a constituent fund; and

(i1) during the period that—

(A) withdrawal of the benefits from the
registered scheme concerned  is
pending; or

(B) transfer of the benefits to another
registered scheme is pending.

(2B) Interest referred to in subsection (2A) must be
retained by the approved trustee of the registered scheme
concerned—



Cs :
54 2002 4RI 1L 2R B AT WA TR D

(@) B ML AT BB © ok
&) WBIZAIIRIA o

7 REGURENG & HEY S ERNE0RS
HRMMES P4 R

B 12A BT IA—
“(6A) J——
(@ 3 (6)a) K () HAAREA ;
@)g%gﬁﬁﬁﬁﬁiﬁﬁﬁMﬁﬁﬁiW%ﬁiﬂﬁ%Zﬁ%%
FIASGAT) ") 5\ R R B 557 i
(©) IR L I FE A% 0 B R IS 4o R i
FE R L LS PR R A5 SR A1 01
(d) WRA 1L ME Piek s A i3 i
. SRR AR TS 11003 5 20 A 140 A
AT B CHLIB0) BRI A% AR B 0 5
Aﬁffﬁimﬂmﬂmmwﬁ%gAfMMﬁmﬁﬁmﬁﬁMEﬁmh'Mﬂ
6B) ANRHE E RIEH (6A) SK/EHIRAR - FBE B T
g)%7mn%m@ﬁ%ﬁﬁ1;&wyugﬁmm
) {ESS TACLO) b+ B 85 Bt (5) 24 L
LA g £ (0) BAEH B SR
“(B) AR URE KR A S B
4 LA 3 AT A
E@@E%%Eﬁ%%mé’%ﬁ~&a%mm?

RIE 410 F £ ek perind ”
o i‘”_ Y ooarl, (Z +le ?A/\,'e«;(s v
L G EL B A By eact
‘{) [ ’34’4\«%;(; 7 . hﬁ /1\‘{’ ‘;Z“j)\
= -
%1&mﬁm$@a:%w“,mK@@m¢$§§§:%?}“

8. BRERMM B e

MANDATORY PROVIDENT FUND SCHEMES C555.
(AMENDMENT) BILL 2002

(a) for the payment of ‘any ‘administrative
expenses of the scheme; or
(b) as income of the scheme,
for the benefit of scheme members.”.

7. Certain amounts relating to severance

payments and long service payments
to be paid from accrued benefits

Section 12A is amended by adding—
“(6A) Where—
(a) subsection (6)(a) or (b) applies to a person;
(b) the new owner or associated company, as the case may be,
(“new employer”) has assumed the liability of the previous
owner or company (“previous employer”) for severance
payment or long service payment in respect of the person;
(c) the new employer has agreed to recognize the person’s
length of employment with the previous employer for the
purposes of that severance payment or long service
payment; and .
(d) no accrued benefits heid in a registered scheme in respect of
the person have been paid in accordance with this section to
the person or the previous employer, :
then the new employer may elect,-in accordance with the regulations, to
have the accrued benefits of the person held in a contribution account in
that scheme transferred to an account in a registered scheme nominated
by the new employer.
(6B) Where a new employer has made an election under subsection
(6A), then, for the purposes of that election—
(a) section TA(7) shall not apply to the new employer; and
(b) paragraph (b) of the definition of “contribution period” in
section 7A(10) shall be construed as if it read as follows—
“(b) in relation to a relevant employee (not being a
casual employee), means each period for which the
employer pays or should pay refevant income to
the employee; and”.”.

8. Recovery of mandatory contributions
that are in arrears

Section 18(2) is amended by repealing “, not exceeding 20 per cent per
annum”,
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MANDATORY PROVIDENT FUND SCHEMES C569
(AMENDMENT) BILL 2002

7. Participating employer to provide remittance
statement to approved trustee

Section 123 is amended—
{a) in subsection (1), by adding “or periods” after “contribution period™;
{b) in subsection (2)}—
(i) in paragraph (a), by adding “or each of the contribution periods, as the case
requires” after “period”;
(ii) in paragraphs (b), (c), (4) and (&), by adding “or each of those periods, as the
case may be” after “that period”.

8. Authority to give participation certificates
to participating employers

Section 124(1) is repealed and the following substituted—
“(1y On being satisfied that—
(@) an employer has complied with section (1) or 2(1A)() of the Ordinance; or
(b) an employer which has been previously issued a certificate under this section
has changed its name from that shown in the certificate,
the Authority must give to the employer, through the approved trustee of the registered
scheme in which the employer participates, a certificate (or, where paragraph () is applicable,
a new certificate showing the employer’s new name) certifying that the employer is a
participating employer in the registered scheme specified in the certificate.”.

9. Contribution surcharge for, and report on,
failure to pay contributions

Section 134(4) and (5) is repealed and the following substituted— '
“(4) The contribution surcharge is an amount equal.to 5 per cent of the amount of the
arrears.”.

10. Authority to give notice to defaulter and
approved trustee to inform Authority
of non-payment

Section 136 is amended—
(a) in subsection (5), by repealing “first payment-period or any subsequent payments
period, must, by written notice given within 7" and substituting “payment period
must, by written notice given within 10”;
() by repealing subsection (7).

11. Approved trustee to check calculations of
arrears and contribution surcharge

Section 137(2) is amended by repealing “before the end of the (irst payment-period or relevant
subsequent payment-period, as the case may be” and substituting “as soon as is practicable”.

12, Participating employer to notify trustee of
certain information

Section 143(2) is amended—
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MANDATORY PROVIDENT FUND SCHEMES C573
(AMENDMENT) BILL 2002

15. Transfer by participating employer of
employee’s accrued benefits

Section 150(b) and (c) is repealed and the following substituted—
“(b) the restructuring of the first-mentioned scheme under section 34B of the Qrdinance; or”.

16. Section added
The following is added—

“150A. Transfer of accrued benefits where
section 12A(6A) and (6B) of the
Ordinance is applicable

Where section 12A(6A) and (6B) of the Ordinance is applicable, the new employer may
only elect to have the employee’s accrued benefits in the scheme transferred to a registered
scheme—

___(a) in which the new employer is a participant; and

(b) by giving wrilten notice of (he clection Lo the Lrustee of the fast-mentioned
schetne.™.

17. Claim for payment on ground of
total incapacity

Section 164 is amended by adding—

“(5) If aclaim is made by a scheme member of a registered scheme who was, immediately
before b ing totally i itated, loyed, the approved trustec of the scheme may
pay the member’s accrued benefits to that member, but oniy if the member—

(a) can provide the trustee with a medical certificate, in a form specified or
approved by the Authority and issued by a registered medical practitioner,
certifying that the member is permanently unfit to perform the kind of work
specified in the certificate for a reason so specified; and

(by satisfies the trustee that the member was last engaged in that kind of work
under a contract of employment before b ing totally incapacitated; and

{c} can provide the trustee with—

(i) subject to subparagraph (i), a letter from the member’s last cmployer
certifying that that contract of employment for that particular kind of
work has been terminated;

(i) if the member is unable to comply with subparagraph (i) or has been
unemployed for more than 7 years, a statutory declaration, in a form
approved by the Authority, stating that that contract of employment for
that particular kind of work has been terminated.

(6) 1If a claim is made by a scheme member of a registered scheme who, immediately
before becoming totally incapacitated, ceased to be a self-employed pesson, the approved
lrustebe of the scheme may pay the member’s accrued benefits to that member, but only if the
member—

(a) can provide the trustee with a medical certificate, in a form specified or
approved by the Authority and issued by a registered medical practitioner,
certifying that the member is permanently uafit to perform the kind of work
specified in the certificate for a reason so specified; and
satisfies the trustee that the member was last ¢ngaged in that kind of work as a
self-employed person before becoming totally incapacitated.”.

b
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MANDATORY PROVIDENT FUND SCHEMES
(AMENDMENT) BILL 2002

C585

(/) astatement as to whether or not the cost of the restructuring is required to be
borne (whether wholly or partly) by the participating employers or scheme
members under the governing rules of those schemes and, if so, a statement
specifying how that cost is to be paid under those rules; and

(g) a restructuring proposal that complies with subsection (2).

The restructuring proposal must—

(a) specify the proposed effective date of the restructuring;

(&) specify the proposed date on which notice of the restructuring is to be given to
the participating emplcyers and scheme members;

(c) include a detailed plan on how to carry out the restructuring;

(d) include a chart showing how the registered schemes concerned and the
constituent funds of those schemes are to be restructured;

(¢) specify the arrangement for transferring the accrued benefits of scheme
members to the transferee scheme:

(/) specify the arrangement for compensating scheme members for any potential
loss of accrued benefits due to the restructuring, and the mechanism (if any) for
handling the grievances of scheme members arising from the restructuring;

(g) include an estimation of the cost of the restructuring; and

(h) specify by whom that cost is proposed to be borne and, if borne (whether
wholly or partly) by the participating empioycrs or scheme members, the
amount they have to bear and how it is to be paid.

(3) The application must also be accompanied by the following documents—

(a) the drafts of all documents necessary for effecting the restructuring and, where
any new scheme is to be established, for establishing the new scheme, and where
any transferee scheme is an existing scheme, for amending the existing scheme
as appropriate,

(5) the draft notice to the participating employers_and scheme members seeking
their consent o the restructuring, if applicable; and

(¢) the draft notice to the participating employers and scheme members informing

them of the restructuring, their rights, the actions that they need to take and all

related arrangements.”.
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Explanatory Memorandum

The principal object of this Bill is to amend the Mandatory Provident
Fund Schemes Ordinance (Cap. 485) (“the Ordinance”) and its subsidiary
legislation in order to make a number of technical amendments to its
provisions which practical experience of the operation of the Ordinance and its
subsidiary legislation has revealed are necessary or desirable.

2. Clause 3 amends section 7 to add a new section 7(1A) to require an
employer of a relevant employee to, inter alia, take all practicable steps to
ensure that, after the employee becomes a member of a registered scheme, the
employee continues to be a member of a registered scheme throughout his
employment. Clause 11 makes a consequential amendment to section 43B(3) to
impose a daily penalty on an employer for a continuing failure to comply with
the requirement after conviction for the offence of failing to comply with the
requirement.



