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MR ABRAHAM SHEK: Madam President, in view of the massive amount of
investment to be injected into the railway system, will the Administration advise
this Council whether there is any intention to set up a railway authority in the
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future to supervise the planning, construction and running of the railways for the
overall benefits of the passengers and the public, so as to achieve the economy of
scale in terms of purchasing and construction costs?

SECRETARY FOR TRANSPORT: Madam President, indeed we do have a
railway authority, and that is the Secretary for Transport. Before we decide on
any particular railway project, the Government would take into account the best
possible alignment, the demand situation, the transport need and so on, and then
commission one of the two railway corporations to prepare a proposal. In that
process, the corporation would look into the possibility of the cheapest and the
best possible method of construction in implementing the project. So, to that
extent, each corporation is really adopting a very prudent and basic approach in
ensuring that we achieve the economy of scale as well as the efficiency required
in undertaking the project.
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Conditions Specified in Environmental Permits

16, MR ABRAHAM SHEK: Madam President, developers for designated
projects as listed in Schedule 2 of the Environmental Impact Assessment
Ordinance (Cap. 499), unless exempted, must undergo the statutory
environmental impact assessment (EIA) process and obtain environmental
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permits (EPs) before the relevant construction works may commence. In
granting such an EP, the Director of Environmental Protection (the Director)
may specify conditions, such as prescribing the construction methods and
machinery to be used, so as to mitigate the adverse environmental impacts.
Contractors often find the prescribed construction methods and machinery
impractical, but have to oblige in order to avoid the penalty provision. In this
connection, will the Government inform this Council of the measures it will take
to address the predicament of the contractors?

SECRETARY FOR THE ENVIRONMENT AND FOOD: Madam President,
during the EIA process, the proponent of a designated project is required to
avoid adverse environmental impacts and, where this is not possible, propose
mitigation measures to reduce the impacts to an acceptable level. He is also
required to investigate the feasibility and practicability of the mitigation
measures that he proposes. In granting an EP for the project and considering
the conditions that should be imposed on the permit, the Director will have
regard to the mitigation measures proposed by the project proponent. If the EP
holder finds it impracticable to comply with any conditions imposed by the
Director on the permit, he may apply to the Director for a variation of the
conditions under section 13 of the Environmental Impact Assessment Ordinance.
If he is aggrieved by a decision of the Director to impose the conditions on the
permit, or by the Director's decision on his application for a variation of the
conditions, he may appeal to an Appeal Board set up under the Ordinance.

For the purpose of facilitating the EIA process, the Environmental
Protection Department (EPD) has issued guidance notes to and organized
seminars for interested parties including potential proponents of designated
projects, environmental consultants and construction companies. The
requirement that mitigation measures proposed in the EIA process should be
practicable is always stressed. The EPD encourages dialogue and partnership
with project proponents, consultants and construction companies so that potential
problems such as the practicability of or potential difficulties in implementing
proposed mitigation measures can be identified and dealt with as early as
possible.
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Tea Leaves with Heavy Metal Content
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BILLS

EEEE
First Reading of Bills

EREEEHHE -

(2001 FREEERRFERAERE)
INTEREST ON ARREARS OF MAINTENANCE BILL 2001

(2001 FNEER (1B5T) RAIEZE)
REGISTRATION OF PERSONS (AMENDMENT) BILL 2001

E : (2001 FREESE KA EHRAFEZRE)
(2001 E NSHEEE (BF]) BRETER) -

1R P B A6 Bl o IR (FEMAI) 8B 53 IRF () BIH IE » Zap L HF
-

Bills read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.
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PROPOSED RESOLUTION UNDER THE INTERPRETATION AND
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MEMBERS" MOTIONS

R EEEE SR (2001 FOMH AR L (BET) RAT) By FTH R
R (R kBRG] ) Bhag iy Rk

Rig (BERBRMESG) BBMAREE
PROPOSED RESOLUTION UNDER THE INTERPRETATION AND
GENERAL CLAUSES ORDINANCE

MISS MARGARET NG: Madam President, in my capacity as Chairman of the
Subcommittee set up by the House Committee to study the Attachment of Income
Order (Amendment) Rules 2001, I move the motion standing in my name on the
Agenda.

The purpose of the motion is to extend the scrutiny period of the
Attachment of Income Order (Amendment) Rules 2001.

The Subcommittee has held two meetings with the Administration. To
enable the Subcommittee to report its deliberations to the House Committee on
11 January 2002, it is necessary to extend the scrutiny period of the Amendment
Rules to the Council meeting on 16 January 2002.

With these remarks, I urge Members to support the motion.
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THE PRESIDENT resumed the Chair.
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Mr Frederick FUNG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 22 were present, seven were in favour of the amendment and 15
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 27 were present, 15
were in favour of the amendment and 11 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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MISS MARGARET NG: Madam President, at the last meeting of this Council,
I asked the Administration a question concerning the right of Mainland-born
children of Hong Kong residents to go to school while they are here, awaiting the
decision of the Court or the Director of Immigration about their status. The
right of education of these children is a right protected under the United Nations
Convention on the Rights of the Child. Article 28 refers to the right of
education, and Article 2 provides that "state parties shall respect and ensure the
rights set forth in the present Convention to each child with their jurisdiction
without discrimination of any kind, irrespective of the child's or his or her
parent's or legal guardian's race, colour, sex, language, political or other
opinion, national, ethnic or social origin, property, disability, birth or other
status." In other words, the Government of the Hong Kong Special
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Administrative Region (SAR) must respect the right to education of any child
who is found within Hong Kong. He does not have to be a permanent resident
before he can assert his right to go to school. Had the SAR Government
harmonized legislation and policies with the Convention, such an issue would
never have arisen, and more than a hundred children would have been saved the
pain, and possibly the damage, of being deprived of education and guidance at a
formative stage of their lives.

In answer to a follow-up question about why these children are still in
Hong Kong, the Secretary for Security said that some of them were under
removal orders, but the orders could not be executed yet, because no
arrangements had yet been made for these children to be taken care of in the
Mainland, and immigration officers could not just thrust them upon the
authorities across the border. I was astonished and greatly relieved. I should
here declare that I represent some adopted children in the right of the abode case.
Not so long ago, in this same Chamber, I had asked the Deputy Secretary in
relation to the adopted children, at least not to forceably remove those of them
who were adopted as abandoned babies, and so have no parent apart from their
adopted parents to care for them. And to my great shock and dismay, he firmly
refused. His answer was that the Administration has to act in accordance with
the decision of the Court of Final Appeal. He spoke as if the Court ruling
required everyone who has no right of abode to be removed regardless of
considerations. This is not at all true. The Director of Immigration has full
discretionary power under the law to permit a person to stay in Hong Kong even
if he has no right of abode.

Article 5 of the Convention requires state parties to respect the
responsibilities, right and duties of parents towards the child. Under the laws of
Hong Kong, it is the adopted parent who has these responsibilities, rights and
duties. Article 18 makes clear that parents have the primary responsibility for
the upbringing and development of the child, and the child's best interests must
be the basic concern. This means that the Government must lay down policies
and introduce legislation where appropriate to enable adopted parents to do so,
irrespective of whether the child was adopted in Hong Kong, overseas or in the
Mainland.

Again, if the Government had harmonized legislation and policies with the
Convention, it would have been clear to the Deputy Secretary that "In all actions
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concerning children ...... the best interests of the child shall be a primary
consideration" — that is from Article 3 of the Convention. He is not entitled to
use oppressive treatment on the children as a means to "send a message" about
how tough the Government means to be.

Of course, this may well be the reason why the Government has not taken
the step to harmonize: because it wants to be free to do as it pleases, without the
restriction of law or policy. Officials will take refuge behind the stance that the
Convention cannot be cited in a Court of law as giving a person a legal right.
This, in turn, will allow officials to use judgments of the Court as an excuse for
not paying any regard to the rights of the child under the Convention.

But, Madam President, the Government will be merely fooling itself if it
thinks that it is free to disregard these rights, because there can be no dispute that
treaties are signed to be kept, and each state party is bound by legal obligation to
observe the provisions of the Convention. Failure to harmonize legislation and
policies with the Convention does not mean that the Government can freely
contravene or ignore the Convention rights. That would be a breach of
international obligations. What it does do is that it makes it much more difficult
for individuals to enforce the rights. To be given rights but not the means to
enforce them creates huge injustice and discontent. To prolong this state of
affairs is not only unfair to the children, but undermines the SAR Government's
credibility in the community of nations.

Madam President, the Government has often referred, without explanation,
to reservations entered by the United Kingdom and by China in extending the
Convention to Hong Kong. These reservations affect mainly the immigration
status of the children, and have nothing to do with the rights that I have
mentioned to which the children are entitled regardless of status, as Article 2
clearly provides.

The last report that the British Administration presented to the Committee
on the Rights of the Child in Hong Kong was in October 1996. In response, the
Committee expressed a concern about the situation of what was then referred to
as "illegal immigrant children from China", caused by families split between
Hong Kong and the Mainland. It also expressed the view that in the light of the
best interests of the child, action should be taken "on an urgent basis" to reduce
the waiting period for family reunification, including raising the quota and "other
measures".
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Since then, the Basic Law has come into effect, and the status of these
children should have been recognized as permanent residents. Even the claim
of children who fall outside Article 24 of the Basic Law as interpreted by the
Standing Committee should have become stronger than before 1997. Yet up till
today, the problem of split families remains as serious as ever. This calls into
question whether Hong Kong is meeting its obligations under the Convention.

Thank you, Madam President.
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MS AUDREY EU: Madam President, I am grateful to the Honourable Cyd HO

for giving us an opportunity to speak on the rights on the child.

Speaking as a mother of three young children, matters relating to children
are always a subject dear to my heart.
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First, I would like to say that the word "right" should be understood in the
widest sense of the word, in particular, Article 3 of the Convention on the Rights
of the Child provides that in all actions concerning children, the best interests of
the child shall be a primary consideration. In short, "right" should not be
understood in the same way as the "right" of an adult, but as what should be best
in the interests of a child's development. Such interests are often better
provided for in policies than by legislation. The recent so called "Happy New
Year" incident and its subsequent developments indicate once again that we do
have a youth problem on our hands. It is time the Government should consider
strengthening the role of our existing advisory bodies on youths and establishing
a comprehensive youth policy.

Turning to children's rights in the more traditional sense, the Government
has taken some steps to bring our legislation more in line with our international
obligations. For example, the recent proposal to increase the minimum age of
criminal responsibility from seven to 10 is one of the welcome moves, though
personally, I would prefer it to be raised to 14. In addition, the new bill
relating to child pornography and sex tourism will also help to protect children
against sexual exploitation.

However, there is still a lot that this Government can do, not just in
protecting the individual right of each child, but also in ensuring equal right, or
more appropriately, right to equal opportunities. Non-discrimination is the
prominent theme as set out in Article 2 of the Convention, right after Article 1
which defines a child. It provides that we should respect and ensure such rights
irrespective of race, colour, sex, language, religion, ethnic or social origin,
disability and so on. Having heard the Honourable CHEUNG Man-kwong, 1
would like to say that I disagree with his views on the Direct Subsidy Scheme
schools. In order to improve the quality of education and, in particular, to
reduce the teacher-student ratio in class, some schools do have to increase fees.
However, it would also be the aim of these schools to provide financial aid and to
admit children based on merit, but blind to their financial or social status.

I do, however, agree with Mr CHEUNG Man-kwong that children from
the Mainland and of other ethnic minorities such as Indians, Pakistanis and
Nepalese, are often discriminated against. Last year, a survey by the Yang
Memorial Social Services found that 40% of students from the South Asian
ethnic minorities have difficulty finding suitable places in government-subsidized
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schools. The same percentage of children said that they have experienced study
and communication difficulties with local classmates.

Many of these children do not read or speak Chinese. Schools are
usually reluctant to admit them as they need extra effort in looking after their
needs. Teachers are generally less willing to teach these children. The
Education Department had introduced a new support grant for schools with
intake of minority children. Nonetheless, it is still not sufficient and some sort
of integration or orientation programmes should be provided for them.

The vulnerable situation of school children from the Mainland and the
ethnical minorities is largely the result of lack of public awareness towards their
needs and rights.  Anti-discrimination education and human rights education are
both necessary and urgent, especially in schools.

In 1996, a report from the United Nations Committee on the Rights of the
Child criticized the lack of emphasis on human rights education in schools in
Hong Kong. It is required under Article 29 of the Convention. Education of
children should be directed to the development in respect of human rights and
fundamental freedoms, and of principles enshrined in the Charter of the United
Nations. Despite this, situation has not improved and civic education remains a
peripheral element in our schools.

The successful application of the Convention depends on recognition and
acceptance of the social values incorporated in the Convention. I call upon the
Government to show greater commitment in fulfilling its obligation in human
rights education, particularly in recognizing discrimination as a serious social
issue and undertaking the necessary legislation to outlaw such discrimination.

Madam President, tomorrow, the Court of Final Appeal will deliver its
judgment on another landmark right of abode case. While many people believe
that these children should be repatriated as soon as possible, there are others,
such as Professor LIU Pak-wai of The Chinese University of Hong Kong, who
believe that it is better for these children to be incorporated into and educated in
Hong Kong as soon as possible. If not, they will have to move to Hong Kong at
a later stage of their development and may well add to our social burden in a
knowledge-based economy. Family life is the fundamental cornerstone of a
child's development.
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Article 10 of the Convention provides that application of the children to
enter or leave a state for the purpose of family reunification should be dealt in a
humane and expeditious manner. The sad fact in Hong Kong is that the
children of Hong Kong parents born in the Mainland are forced to live apart,
whereas children born anywhere else in the world are not subject to the same
fate.

No matter what happens tomorrow, I urge our Administration to act with
restraint and compassion.
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MR ABRAHAM SHEK: Madam President, the Convention on the Rights of the
Child was adopted on 20 November 1989 and entered into force subsequently.
The Convention is the principal children's treaty encompassing a full range of
civil, political, economic, social and cultural rights. It aims at protecting
children from discrimination, neglect and abuse. With strong support from
members of the United Nations, the Convention has been implemented smoothly
so far. As Hong Kong is one of the signatories, it is obliged to submit its first
report on the rights of the child to the United Nations through China.

Generally speaking, the Government of the Hong Kong Special
Administrative Region has undertaken the Convention with appropriate
legislative, administrative, social and educational measures to protect the rights
of the child. Indeed, Hong Kong is one of the signatories which uses its best
efforts to promote and protect children's rights. Most children in Hong Kong
grow up in a family environment, in an atmosphere of happiness, love and
understanding. Neither contradictions nor grey areas were found between the
Hong Kong legislation and the Convention. However, there is still a need to
improve our current legislation and policies on protection of children's rights.
In the present moment, it is important to co-ordinate legislation and policies with
the Convention so as to fully discharge the international obligations of Hong
Kong.

Madam President, we should take an objective view to oversee the
implementation of the Convention on the Rights of the Child in Hong Kong.
This Council and the Government have made efforts to promote and protect
children's rights. For instance, local institutions, services and facilities
responsible for the care or protection of children are conformed with the
provisions of the Convention. The Government has arranged programmes and
provided guidance to schools and social welfare organizations for advocacy and
greater awareness of the rights of the child. In my view, alleviating children's
pressures, especially those that are likely to be encountered in their growing
stages and generated from traditions and cultural values, is the most important
problem that we should tackle. However, legislation is not always an effective
way to alleviate such pressures. The more stringent our legislation, the lesser
room to lessen these pressures. In this economic hard time, parents' pressure
from financial burden and children's pressure from studies are both increasing.
Children will more easily become the victims of neglect, exploitation, abuse and
other social problems. Child abuse cases reveal that parents often regard their



g — 2002F 1R 9H
LEGISLATIVE COUNCIL — 9 January 2002 137

children as their own possessions. News about parents committing suicide with
their children and child abuse are frequently heard. In view of this, the
Government should heavily advocate the rights of the child by civic education, in
addition to improving the legislation.

Without doubt, the Government should have the obligation to implement
the Convention on the Rights of the Child. Nowadays, only the professionals
such as social workers, teachers, doctors and police officers who have received
proper training in handling child cases are familiar with children's rights.
However, this is not good enough. In my view, all members of the community,
especially parents, should also recognize their obligation to implement the
Convention by caring their children morally and spiritually. I am painful to see
that although our current living standards are far better than a few decades ago,
the problem of juvenile delinquency has become more serious. I believe that
moral education is an effective solution to the problem of juvenile delinquency.
The Government should reinforce civic education, encourage families to provide
spiritual care rather than materialistic substitutes to their children.

Moreover, the environment for children's growth is important to the
development of their personality. This is recognized in the Convention. It is
fortunate that the majority of the children in Hong Kong are being brought up in
a modern and affluent society. Unlike those children from the third-world
countries, they do not need to face different aspects of pressures such as wars,
poverty, malnutrition and illiteracy. However, the children of Hong Kong are
not happy about their livelihood. For instance, under the current education
system, they have to confront examination pressures since kindergarten years.
Furthermore, parents' high expectations on their children, insufficient places in
matriculated schools and universities intensify the competition and examination
pressures. All these are harmful to the physical and mental health, as well as
the development of children. To safeguard our children, I believe that the
educational reforms and the setting up of an effective mechanism to evaluate
students' academic performance are necessary.

In accordance with the provisions of the Convention on the Rights of the
Child, the Government has industriously worked for the best interests of children,
particularly in the areas of children's rights, health, welfare and education. In
my view, the controversial case of allowing those 100 mainland children, who
are either illegal immigrants or overstayers, to receive education in Hong Kong
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is a special case. In compliance with the Convention on the Rights of the Child,
the Government should not deprive these children of the right to education. I
understand that these children have not yet obtained the right of abode, thereby
providing education to them would break the immigration law. After all, laws
are made for men and not men are made for laws. However, the legal cases
regarding the right of abode of these children are still ongoing. In this regard, I
urge the Government to fully comply with Article 41 of the Convention on the
Rights of the Child in handling this issue so as to reinforce the protection of
children's rights.

Thank you, Madam President.
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TREE

NEXT MEETING
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Adjourned accordingly at seven minutes past Nine o'clock.



