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OFFICIAL RECORD OF PROCEEDINGS

2002 1 B 23 AEH=
Wednesday, 23 January 2002

TH 28530 A EEREA
The Council met at half-past Two o'clock
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THE HONOURABLE HENRY WU KING-CHEONG, B.B.S.
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R
TABLING OF PAPERS

THI SRR E (EBEAHA) B 21 B Q) RBHEERK :
The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

o & & B SE NSy A
(2002 FBER (BET) 2) .o 4/2002
(2002 A EAr (BEMAF) (BFT) <) ... 5/2002

C OB gEmRel) (5 549 &) 2002

(ERMH) &F) o 6/2002
Subsidiary Legislation/Instruments L.N. No.
Prisons (Amendment) Order 2002............coovvvnnne.... 4/2002

Drug Addiction Treatment Centre (Hei Ling Chau
Addiction Treatment Centre) (Amendment)
Order 2002 ....oonriiii i 5/2002

Chinese Medicine Ordinance (Cap. 549) (Commencement)
Notice 2002 ..o 6/2002
HAth S
FH28 @ — BTHRHRBAZERZEABAZTENES
BHE_FEE-F-H="FtT—HIE—%~A
H A G IR A

(2001 Fo A RTE (BF]) GRIER) ZEIFRS
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Other Papers

No. 52 — Report by the Commissioner of Correctional Services of

Hong Kong Incorporated on the Administration of the
Correctional Services Department Welfare Fund for the
year ended 31 March 2001

Report of the Bills Committee on Public Health and Municipal Services
(Amendment) Bill 2001

S HAOBEEE
ORAL ANSWERS TO QUESTIONS

TR BE#H -

55— IHE -

N 5=

R EEMEBANEEGME
Special Inquiry on Casual Employment

1. REFE

i 1E 2 5t

A& -
(—)
(=)
(=)

BB T BUTMATELE 2001 F 4 AE 6 HH#ET—EHR R EE
BRI FEG A - AE LEHERRAREE - BLIE - BUF A& &

52 737 i 5 2 09 F £ A L (E B

KRG TR ER R FE2BEGEIE T 5 (BIFEEL)
thEE SIS EZ 0 E RSB IFHINBR B 7 IR - R

a7 1] #2736 HT o (€ FEE G TR A AN B L FER D 25 300
AN HEFREGEIEEFEEZENEN T 11900 A > &G a5
HEFUTFIHHEERIEA  EG #ERN EE FABMA
IR E /&g &ETHIE ?

HEREBRRE XK

(—)

B 51 e 0 B B R AE R B 0 A2 2001 R S 2B AN
93 800 %G & - MMV TIE 38 /I > BEREIZEA
HSP & TAE 46 N R (R -
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g & &R TIEA R 18 /N - EARAFRTE RLHEIE R & & 7 L IFER
18 /Nf » AR RRE B REGERBE > WALEGRUEZEEIE - (I
1)
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HERBRER LE WEFMERSHHMAER T RIEEHMLEH -
(PRI > R RGEEHFAELZEE /I EREAENEE - A2
Roafiat “4-18" REMEHHE - Nt > WHEEFTHERNAHEREN S —
P ERET  FmTmE —EEFEMESR -

WA EEHBE
Reviewing Housing Policies

2, MRICEE: T/ BFLFH#HTHEERREZSIAITE FLERE

A R E TR ERERBTH « Bl BIFATEGHAE
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Staffing Arrangement of Nursing Grade in Public Hospitals
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BINA B HRAE B
Economic Benefits Brought by Overseas Companies

15, MR ABRAHAM SHEK: Madam President, regarding economic benefits
brought by companies which are incorporated outside Hong Kong and have
established either regional headquarters or offices in Hong Kong, will the
Government inform this Council of:

(@)

(b)

the total amount of local investment made by these companies in the
past 12 months; and

the total number of local employees engaged as well as the
respective areas of office space and staff quarters rented by these
companies in Hong Kong as at 31 December 2000, and also those as
at 31 December 2001?

SECRETARY FOR COMMERCE AND INDUSTRY: Madam President,

(a)

(b)

As at 1 June 2001, the numbers of companies incorporated outside
Hong Kong and which had established regional headquarters and
regional offices in Hong Kong were 944 and 2 293 respectively.
The total number of 3 237 is the highest since 1990, when such
statistics were first compiled. It also represents an increase of 8%
over the number in 2000.

The total inflow of direct investment to Hong Kong was HK$482
billion in 2000. We have not compiled statistics separately on the
local investment made by those companies that have established
regional headquarters or regional offices in Hong Kong.

The following table shows the number of persons' engaged by
companies incorporated outside Hong Kong and which have
established regional headquarters or regional offices in Hong Kong:

' We have not compiled statistics separately for local and expatriate employees.
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As at As at
1 June 2000 1 June 2001

Number of persons’ engaged by 73 523 92 795
companies with regional
headquarters in Hong Kong

Number of persons® engaged 59 964 80 157
by companies with regional
offices in Hong Kong

Total 133 487 172 952

We have not compiled statistics on the areas of office space or staff
quarters rented by those companies in Hong Kong.
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Environmentally-friendly Lunch Boxes
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The figures do not take into account persons engaged by those regional headquarters that did not provide such
information in their response to our survey. There were 32 and 43 of such regional headquarters in 2000 and
2001 respectively.

The figures do not take into account persons engaged by those regional offices that did not provide such
information in their response to our survey. There were 166 and 168 of such regional offices in 2000 and 2001
respectively.
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First Reading of Bill
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PREVENTION OF CHILD PORNOGRAPHY BILL
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Bill read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.
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IREEE B
Resumption of Second Reading Debate on Bill
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PUBLIC HEALTH AND MUNICIPAL SERVICES (AMENDMENT) BILL
2001
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Resumption of debate on Second Reading which was moved on 28 February
2001
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Council then resumed.
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MR NG LEUNG-SING: Madam President, Hong Kong people suffer a lot from
the current economic downturn, and so does the business community. Many
companies are faced with profit decline and have to reduce the size of business in
order to survive in this tough period. Yet despite the prolonged economic
contraction and deflation, it is disturbing to see that the costs in doing business
here continue to stand high, and one of them comes from our electricity bills.
Under the Government's Scheme of Control Agreements (SCAs), the local
power companies enjoy a much more stable return of investment, which in effect
loads a stable and heavy burden upon ordinary people as well as businessmen.
In the long run, if the local electricity market cannot operate with more
competition and cost-effectiveness, the future development of the Hong Kong
economy as a whole will seriously be affected. It is, therefore, quite
understandable that the issue has long dominated this Council's concern.

It should, however, be fully recognized that, whatever we wish, the
market of electricity supply here in Hong Kong is currently still governed by the
SCAs, which are legally enforceable and which provide for the power
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companies' permitted returns. Notwithstanding the two interim reviews, no
variation to the terms of the SCAs can be made without the consent of the power
companies. The Honourable LAU Chin-shek's amendment to the Honourable
James TIEN'S amendment asks the Government to ensure that users are free
from shouldering and guaranteeing absolutely the high profits of the power
companies. If what is meant by this amendment is to ensure that the terms
relating to the permitted returns are altered in a way that is more favourable to
the public, then it is clearly inappropriate and unrealistic. In a society that fully
respects the spirit of contract, what the Government can do is to use its best
endeavour to strive for a good bargain, but it can never ensure anything like this.

In the last review, the Government has conducted constructive negotiations
with the two power companies and the outcome was encouraging. One of the
achievements in that review was that the parties agreed to alter the formula for
permitted returns. Part of the machinery investment would not be included for
calculation if it brings about excess capacity. In the coming review, this
Council and Hong Kong people will expect the Government to continue with its
effort, and the power companies to be more considerate in their response,
thereby paving the way for possible consensus on a more reasonable rate of
return. But no one should be surprised if it turns out that the variation to the
terms in the SCAs, if any, is minor in nature and generally within the framework
of the current Scheme of Control.

By contrast, it is more important to tackle the issue of market liberalization
after 2008 when the current SCAs come to an end. Many views have been
expressed, such as to enhance the power interconnection, introduce power supply
from the Mainland and so on. All these are valid considerations for future
energy policies. Meanwhile, we must not forget the importance of ensuring
sufficient and stable power supply that is able to meet the demand of future
economic development. It is also vital that the market should open up in a
balanced manner so as to provide room for small-sized participants and
encourage healthy market competition. In determining the way forward, we
must take full caution and should not jump to any conclusion just based upon
factors relating to short-term economic cycling.

Madam President, I so submit.
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MR ABRAHAM SHEK: Madam President, under the two separate Scheme of
Control Agreements (SCAs), the CLP Power Hong Kong Limited (CLP) and the
Hongkong Electric Company Limited (HK Electric) have done an excellent job
in the past few decades. Together, they provide Hong Kong with a reliable and
efficient supply of electricity at an affordable price and must remain at such a
level.

The two companies' success relies on their ability to operate under
commercial principles with local and international financing. Independence of
operation is also guaranteed by the SCAs, which provide a stable framework to
encourage investment while ensuring stable electricity supply.

Some politicians have repeatedly urged for an early abolition of the SCAs
and to open up the electricity supply market. 1 agree that deregulation and
introduction of competition are a global trend. But opening up the electricity
market abruptly will bring more harm than good to consumers. The existing
SCAs ensure reliable power supply in Hong Kong. The Government should not
modify or scrap the SCAs under political or public pressure.

Reliability of electricity supply is vital to Hong Kong's interests and its
growth. Any major changes to the present transmission system, regulatory
scheme or market structure may affect the maintenance of stable power supply.
As we are still not sure about the possible impact of increased competition and
opening up of market on power supply stability, the Government should give the
matter serious consideration before taking any drastic actions.

Madam President, the SCAs are legal contracts. Investors of the two
power companies are watching carefully if the Government of the Hong Kong
Special Administrative Region will continue to honour these contracts. If the
Government chooses not to fulfill its obligations, the consequences would be
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fatal. It would convey a negative signal to the international community that the
Government is prepared to succumb to political pressure and interfere in the
market. Investors' confidence would be shattered. If our Government does
not respect contracts, how could we attract investors in the future?

It is important that Hong Kong maintains its competitiveness for foreign
investment which is shrinking in size in the current economic downturn. While
our competitors in Singapore and even in China are competing to offer incentives
to investors, we should never go the other way by weakening our competitive
power and driving our investors away. In this regard, I urge the Government to
abide by the agreements that it has reached with the two power companies. Any
proposed changes to the agreements should be discussed with and agreed by the
two companies.

The two power companies enjoy a rate of permitted returns at 13.5% of
their average net fixed assets. In the prevailing economic climate, some
members in our community regard the permitted returns as a too generous
package. But we must not forget that power supply business is an investment
with long-term payback periods. The permitted returns arrangement attracts
further investment and encourages the utilities to invest in new equipment. The
requirement under the SCAs to seek prior consent from the Government before
making any investment prevents the two power companies from seeking
excessive expansion. In my view, the agreements are successful in striking a
balance between the utilities' interests as independently managed units and the
public interests.

The idea of interconnection is new to Hong Kong. It will create a major
change to the existing transmission system and may affect maintenance of power
supply stability. A consultancy study commissioned by the Government
already points out that there are some logistical and timing constraints. The
economic benefits for Hong Kong would be limited. It also takes time for the
three parties — the Government and the two power companies — to devise and
agree on a co-ordinating mechanism and permitted reserve capacity that each
power company should have as a reliability safeguard against transmission
problems. Before the Government can address these constraints,
interconnection should not be introduced in a rush.
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Madam President, with the CLP supplying electricity to 5 million
inhabitants and the HK Electric serving over 500 000 business and residential
accounts, reliability should be the prime concern in discussing any changes to the
existing power supply policy. With these words, I support the original motion
and the Honourable James TIEN's amendment.

Thank you, Madam President.
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DR RAYMOND HO: Madam Deputy, when the Hong Kong economy was not
so developed, the Scheme of Control Agreements (SCAs) signed by the
Government with the two power companies served the purpose in ensuring a
reliable and stable power supply with guaranteed returns on the latter's
investments. But the terms of the agreements, particularly the permitted returns
calculated on the basis of the value of their average net fixed assets, may not
always be in line with the consumers' expectation of reasonable power prices.
The incompatibility becomes more acute when the local economy is hitting
another low.

It is fully understandable that the public reacts strongly to the tariff
increases proposed recently by one of the power companies. However, a
contract is a contract. The SCAs signed by the Government with the power
companies are legally binding commercial contracts with validity up to the year
2008. Any attempt on the part of the Government to change these agreements
unilaterally before their expiry will constitute a breach of contract. The action
will definitely send a very bad message to the business community and deliver a
great blow to the confidence of foreign investors.

Bound by the SCAs, the Government has very few options at its disposal.
But this should not deter the Government from talking the power companies into
agreeing fairer rates of return and more reasonable terms when an interim review
on the SCAs is due in 2003.  As responsible corporations, the utility companies
must take into account the general economic situation as well as the public
opinions apart from their allowed profit levels.

On the other hand, it is time for the Government to undertake some serious
studies on the future electricity supply market including the feasibility of opening
up the market in the future. Meanwhile, the Government should share the
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findings of its study on power interconnection with the public when they are
available. The information is essential for a meaningful discussion among the
public.

Madam Deputy, a reliable and adequate supply of electricity at reasonable
price levels is crucial for the future development of Hong Kong. In observing
the spirit of contract, the Government will do no harm in negotiating with the
power companies for fairer terms in the forthcoming interim review. At the
same time, the Government should study the possible options for the electricity
supply market after the expiry of the existing SCAs. I so submit. Thank you.
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THE PRESIDENT resumed the Chair.
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Mr James TIEN rose to claim a division.
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Geographical Constituencies and Election Committee:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 26 were present, eight were in favour of the amendment and 18
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 26 were present, 20
were in favour of the amendment, four against it and one abstained. Since the
question was not agreed by a majority of each of the two groups of Members
present, she therefore declared that the amendment was negatived.
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Historically speaking, as Hong Kong had been a British colony for over a
century, English became a major language of communication apart from our
mother tongue, Cantonese.
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F i $4& 8 - Madam President, you are quite right not to use Cantonese to
conduct these proceedings, otherwise if you should call upon the names of some
of our colleagues here to speak, and if you should use Mandarin, they might not
even know that you are calling on them. Madam President, it is right to
promote the use of Mandarin in Hong Kong, but in doing so, we must not ignore
English, because Hong Kong will remain an international city. In fact I was
one of the first to advocate, to allow the use of Mandarin in this Chamber. It
was really a matter of necessity, because in 1985, I was elected by the Legal
Functional Constituency to be their representative. And at the same time, there
was another gentleman named & (PANG Chun-hoi). He did not speak
English, so he spoke in Cantonese, because that was the only dialect allowed in
this Chamber in those days, and nobody could understand him. So we all had to
switch over to the English channel, hoping, and it was quite a myth, that the
interpreter will understand his Cantonese.
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TRE®
NEXT MEETING
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WL E L 10 23 K& -
Adjourned accordingly at twenty-three minutes past Ten o'clock.
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Annex 111
WRITTEN ANSWER

Written answer by the Secretary for Health and Welfare to Mr Fred LI's
supplementary question to Question 3

The Census and Statistics Department conducted an enquiry via the General
Household Survey in 2000 to study, among other things, the economic profile of
the elderly people and soon-to-be old people.

The survey showed that more than 80% of the elderly people live with
family members. Regarding financial disposition of elderly people, 95.6% of
all elderly people had to pay for their own monthly expenses on one or more
expenditure items. The median monthly expenditure for those elderly persons
was $1,700. On the other hand, most (99.6%) of the elderly people had
personal income from various sources. The median monthly personal income
for those elderly people was $2,600. For those elderly people who had monthly
personal income, 89.0% had "interest from savings/fixed deposits or dividends
from stocks", 58.4% had "financial support from children"; 51.6% had "Old
Age Allowance"; 12.5% had "salary"; and 12.0% had "Comprehensive Social
Security Assistance". The survey also showed that only 16.7% of all elderly
people had retirement protection provided by their present and/or previous
employers.

Reading financial disposition of soon-to-be old people, nearly all (99.7%)
of the soon-to-be old people had personal income from various sources. The
median monthly personal income for those soon-to-be old people was $7,000.
As regards source of monthly personal income, 90.8% had "interest from
savings/fixed deposits or dividends from stocks"; 63.7% had "salary"; 22.7%
had "financial support from children"; and 12.9% had "financial support from
other relatives". The survey also showed that 30.4% of all soon-to-be old
people had retirement protection provided by their present and/or previous
employers.
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Annex V

PUBLIC HEALTH AND MUNICIPAL SERVICES

(AMENDMENT) BILL 2001

COMMITTEE STAGE

Amendments to be moved by the Secretary for the Environment and Food

Clause

1 (@)
(b)
(©)

2 (a)
(b)
(©)

3 (@)

Amendment Proposed

In the heading, by adding "and commencement" after
"title".

By renumbering the clause as clause 1(1).
By adding -

"(2) This Ordinance shall come into operation
on a day to be appointed by the Secretary for the
Environment and Food.".

By adding -
"(ab) by repealing subsection (1A);".

In paragraph (b), by deleting the full stop at the end and
substituting a semicolon.

By adding -
"(c) 1in subsection (10)(c), by repealing "#i 2" and

substituting "f% £ ".".

In the proposed section 128A, in the heading, by deleting
"and 128C" and substituting ", 128C and 128D".
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Clause Amendment Proposed

(b) In the proposed section 128A(1), by deleting "and 128C"
and substituting ", 128C and 128D".

(c) By deleting the proposed section 128A(1)(b) and
substituting -

"(b) any premises -

(1) on or from which any restricted food
specified in Schedule 2 to the Food
Business Regulation (Cap. 132 sub.
leg.) is sold or offered or exposed for
sale; or

(i1)  on which any such food is possessed for
sale or for use in the preparation of any
article of food for sale;".

(d) In the proposed section 128A(1)(d), by deleting
"regulation” and substituting "section".

(¢) In the proposed section 128A(2) -

(1) by deleting "and 128C" and substituting ",
128C and 128D";

(i1)  in the definition of "immediate health hazard",
by deleting "from or handled or sold on" and
substituting "on or from, or handled or
possessed on,";

(i) by adding -
""Appeal Board" (7% % 5% ) means

the Appeal Board on Closure
Orders (Immediate Health
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Hazard) established under section
128D;

"Chairman" (= /% ) means the Chairman
of the Appeal Board appointed
under section 128D(3);

"Deputy Chairman" (g ¥ f§ ) means the
First Deputy Chairman or the
Second Deputy Chairman of the
Appeal Board appointed under
section 128D(3);

"use" (F - {# ), in relation to any
premises referred to in subsection
(1)(c), includes occupy.".

(f)  In the proposed section 128A(3) -

(1) by deleting "from or handled or sold on"
wherever it appears and substituting "on or
from, or handled or possessed on,";

(i) in paragraph (b), by deleting "a contaminated
or unapproved source" and substituting "an
unapproved source or from a source that, as
shown from inspection findings, data from
epidemiological  investigation or  other
laboratory evidence, is contaminated with
pathogens, biotoxins, chemicals or other
substances".

(g) In the proposed section 128A, by adding -

"(4) In subsections (2) and (3) -
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Clause

Amendment Proposed

(@) areference to food supplied on or
from any premises includes food
sold, or offered or exposed for
sale, on or from the premises;

(b) areference to food handled on any

premises includes food
manufactured on the premises;
and

(c) a reference to food possessed on
any premises means food
possessed on the premises for sale
or for use in the preparation of
any article of food for sale.".

(h) In the proposed section 128B(1) -

(@)

(i)

(iii)

(iv)

v)

in paragraph (a) -
(A) Dby deleting "#%" and substituting "f# "
(B) by deleting " ¥ 15 & ";

in paragraph (b), by adding ":#77" before "Z5";

by deleting "(as the case may be) on any
premises" and substituting "on any premises
(as the case may be)";

by deleting "subsection" and substituting
"subsections (1A) and";

by deleting"fE 211 it A 3% - " and substituting
n ﬁl:] LH: 1% )EH 5 ";
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(vi) by deleting "#1t377" and substituting "EfT".

(1) In the proposed section 128B, by adding -

"(1IA) Subsection (1) does not apply if -

(G) By deleting
substituting -

(a)

(b)

(©)

the use or the activity is required
under section 30(1) of the Food
Business Regulation (Cap. 132
sub. leg.) to be permitted;

a food business within the
meaning of that Regulation is
carried on on or from the
premises; and

the food business is required
under that Regulation to be
licensed and is licensed under that
Regulation.".

the proposed section 128B(2)(a) and

"(a) at least 7 days before the date fixed for the
hearing of the application, a copy of the notice

of intention to apply for the closure order, in
both English and Chinese -

®

(i)

was affixed at a conspicuous place on
the premises; and

was served on the owner of the premises
by sending the copy by registered post
addressed to that owner's last known
place of business or residence;".



g — 2002F1H 23H

LEGISLATIVE COUNCIL — 23 January 2002 187

Clause

(k)

D

(m)

(n)

(0)

Amendment Proposed

In the proposed section 128B(4) -
(1) by deleting "to" where it first appears;
(i) by deleting paragraph (a) and substituting -

"(a) 1if, at the date of application for
the order, the premises are used
for human habitation, to prevent
such habitation on the premises;

or";

" "

(i) in paragraph (b), by adding "to" before
"affect".

In the proposed section 128B(7)(a), by deleting "the
premises or the activity"” and substituting ", or the activity
to be conducted on, the premises".
In the proposed section 128B(8) -

(i) by adding "=t Z F fill A 4 " after " ";

(i) by deleting "8 Z H it A 4117 "5

(1) by adding "= 7 BEfih A" after "E] "

(iv) by deleting "=k Z¢ HE % H & .

In the proposed section 128B(16), by deleting "# #2 " and
substituting "7 & ".

In the proposed section 128C(1), by deleting "to which this
section applies" where it secondly appears.
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(p) In the proposed section 128C(2) -
(1) by deleting "to" where it first appears;
(1) by deleting paragraph (a) and substituting -

"(a) 1if, at the date of making of the
order, the premises are used for
human habitation, to prevent such
habitation on the premises; or";

(1) in paragraph (b), by adding "to" before
"affect".

() In the proposed section 128C(3), by deleting everything
after "copy of it" and substituting -

(a) 1is affixed at a conspicuous place
on the premises in respect of
which the order is made; and

(b) is served on the owner of those
premises by sending the copy by
registered post addressed to that
owner's last known place of
business or residence.".

(r)  In the proposed section 128C(6)(a) -
(1) by deleting "= 758 ";

(i) by deleting "F % 5 #it " and substituting " {5
B AR RZ R AT A
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Clause

(s)

()

(u)
(v

N

(W)

(x)

()

Amendment Proposed

In the proposed section 128C(6)(b), by adding "y " before
||3\\E Tﬁ: " .

In the proposed section 128C(7) -

(1) by deleting "court" where it first appears and
substituting "Chairman";

(1)) by deleting "court" where it secondly appears
and substituting "Appeal Board".

By deleting the proposed section 128C(8).
In the proposed section 128C(9) -

(1) by deleting "lodging" and substituting
"making";

(1) by deleting "court" and substituting
"Chairman".

By deleting the proposed section 128C(10).

In the proposed section 128C(11) -
(i) by adding "= % HEfiu A K " after "EH ",
(i) by deleting "s 2l A 40 0L 47 H "
(iii) by adding "¢ 2§ fih A % " after "E] %"
(iv) by deleting "8t 2 HE i H &y T "

In the proposed section 128C(14)(a), by deleting "(3)" and
substituting "(3)(a)".
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(2)

(za)

(zb)

(zc)

(zd)

(ze)

In the proposed section 128C(19), by deleting "% # " and
substituting "7 & ".

In the proposed section 128C(20) -

(1) by deleting "court" where it first appears and
substituting "Chairman";

(1)) by deleting "court" where it secondly appears
and substituting "Appeal Board".

By deleting the proposed section 128C(21).
In the proposed section 128C(22) -

(1) by deleting "lodging" and substituting
"making";

(i) by deleting "court" and substituting
"Chairman".

By deleting the proposed section 128C(23).
By adding -

"128D. Appeals to Appeal Board on Closure
Orders (Immediate Health Hazard)

(1) There is established an appeal board
to be known as the Appeal Board on Closure Orders
(Immediate Health Hazard).

(2) The functions of the Appeal Board
are to hear and determine any appeal made to the
Appeal Board under section 128C(7) or (20).
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Clause

Amendment Proposed

(3) The Chief Executive shall appoint
from among persons who are qualified for
appointment as District Judges under section 5 of
the District Court Ordinance (Cap. 336) -

(@) a Chairman of the Appeal
Board;

(b) a First Deputy Chairman of
the Appeal Board; and

(c) a Second Deputy Chairman
of the Appeal Board.

(4) The Chief Executive shall appoint a
panel of not less than 18 persons, not being public
officers, whom he considers suitable for
appointment under subsection (8)(b) as members of
the Appeal Board to hear an appeal.

(5) An appointment under subsection
(3) or (4) shall be notified in the Gazette and shall
be for a term of not more than 3 years. A person
appointed under subsection (3) or (4) may be re-
appointed, and may resign by notice in writing to
the Chief Executive.

(6) The Secretary for the Environment
and Food may appoint -

(@) a secretary to the Appeal
Board; and

(b)  such other staff to assist the
secretary as the Secretary
considers necessary.
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(7) The parties to an appeal to the
Appeal Board are the appellant and the Authority.
A party to an appeal may be present at the hearing

of the appeal and may -

(a)

(b)

make representations in
person; or

be represented by counsel
or solicitor or, with the
approval of the Chairman,
by any other person
authorized by the party in
writing.

The Authority may also be represented by a legal
officer within the meaning of the Legal Officers

Ordinance (Cap. 87).

(8) For the purposes of hearing an
appeal, the members of the Appeal Board are -

(a)

(b)

the Chairman or a Deputy
Chairman, who shall
preside; and

2 other persons, selected in
rotation from the panel
referred to in subsection
(4), who are appointed by
the Chairman to hear the
appeal.

(9) If, for any period, the Chairman is
precluded by illness, absence from Hong Kong or
any other cause from performing his functions, the
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Amendment Proposed

First Deputy Chairman of the Appeal Board shall
act as Chairman and as such perform all the
functions of the Chairman during that period.

(10)If, for any period, a Deputy
Chairman is precluded by illness, absence from
Hong Kong or any other cause from performing his
functions, the other Deputy Chairman shall act in
the place of the Deputy Chairman precluded from
performing his functions and in so acting perform
all the functions of that Deputy Chairman, including
any functions that Deputy Chairman would have
been required to perform under subsection (9),
during that period.

(1) If, for any period, a person
appointed under subsection (8)(b) or this subsection
to hear an appeal is precluded by illness, absence
from Hong Kong or any other cause from
performing his functions, the Chairman may
appoint another person, selected in rotation from the
panel referred to in subsection (4), to act in the
place of the person precluded from performing his
functions and in so acting, to perform all the
functions of that person during that period.

(12) The hearing of an appeal may, with
the consent of the parties to the appeal, continue
notwithstanding a change in the membership of the
Appeal Board.

(13) For the purposes of an appeal, the
Appeal Board -

() may receive and consider
any material, whether by
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way of oral evidence,
written statements,
documents or otherwise,
and whether or not it would
be admissible in evidence in
civil or criminal
proceedings; and

(b) may -

() on an appeal under
section 128C(7),

confirm the
Authority's decision
or order the

Authority to issue a
notice under section
128C(6); or

(i) on an appeal under
section 128C(20),
confirm, suspend or
disallow the closure
order.

(14) The decision of the Appeal Board
on an appeal shall be that of the majority of the
members hearing the appeal.

(15) The Appeal Board shall give
reasons in writing for its decisions. The secretary
to the Appeal Board shall serve a copy of the Appeal
Board's decision and of the reasons for the decision
on the parties to an appeal.
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(16) A person who appeals to the Appeal
Board, if dissatisfied with the decision of the Appeal
Board, may appeal to the Court of First Instance
within 14 days after receiving a copy of the decision
and the reasons for the decision. The Court of
First Instance may confirm or reverse the decision
appealed against. The decision of the Court of
First Instance is final.

(17) The making of an appeal under
subsection (16) does not operate as a stay of
execution of a closure order unless the Court of
First Instance otherwise orders.

(18) Subject to this section and to rules
made under subsection (20), the person presiding
may determine the procedure at the hearing of an
appeal made to the Appeal Board.

(19) The Chairman may, on application
in writing by a person and if satisfied that there is
good reason for doing so -

(a) extend the time within
which that person may
appeal to the Appeal Board
under section 128C(7) or
(20); and

(b) order a stay of execution of
the closure order to which
an appeal made by that
person  under  section
128C(7) or (20) relates,
pending the determination
of the appeal.
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(20) The Chairman may, in consultation

with the Secretary for the Environment and Food,
make rules -

(@) regulating the making of
appeals to the Appeal
Board;

(b)  specifying the documents to
be lodged or served in
relation to appeals; and

(c) providing for the hearing
and determining of those

appeals and the
enforcement of the
decisions of the Appeal
Board.

The rules so made are subsidiary legislation.".

4 By deleting everything after "adding -" and substituting -
""128B Director of Food and Environmental Hygiene
128C Director of Food and Environmental Hygiene
128D Director of Food and Environmental

Hygiene".".

6 (a) By deleting "by adding -" and substituting -



ke — 2002F 1R 23 H
LEGISLATIVE COUNCIL — 23 January 2002 197
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Amendment Proposed

(@ in Form F, in Note 3, by
repealing "fff =" and substituting
||1§% f ||;

(b) in Form G, in Note 2, by
repealing "f#iff =" and substituting
H@ f ||;

(c) by adding -".

(b) In the proposed Form H -

(@)

(i)

(iii)

by adding "or occupied" after "used";

by deleting "a notice" and substituting "a copy
of the notice";

by adding "and served on the owner of the
premises/vessell]' before "as required".

(¢) In the proposed Form I -

(1)
(ii)
(iii)

(iv)

by adding "owner and" before "occupier";
by adding "owner and" before "master";

by deleting "NOW on proof to my
satisfaction" and substituting "I now have
reasonable cause to believe";

by deleting "the use of the premises/vessel/that
part of the vessel/the activityl]' and
substituting "the use or occupation of/the
activity to be conducted on or inll the
premises/vessel/that part of the vesselll';
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(v) by adding "or occupied" after "not be used";

(vi) by adding "/in the vessel/in that part of the
vessellI" after "conducted on the premises”;

(vil) by deleting "court may allow, appeal to the
court to seek legal remedy" and substituting
"Chairman of the Appeal Board on Closure
Orders (Immediate Health Hazard) may allow,
appeal to that Appeal Board against this
order".

(d) In the proposed Form J -

(1) by adding "owner and" before "occupier";

(1) by adding "owner and" before "master";

(i) by adding "or occupation" after "the use";

(iv) by deleting "activity conducted onl[l' and
substituting "the activity to be conducted on or
inl!';

(v) by adding "or occupied" after "not be used";

(vi) by adding "/in the vessel/in that part of the
vessellI" after "conducted on the premises”.



