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TABLING OF PAPERS

THI SRR RE (EBEHA) B 21 B QMBI HE R :
The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

I & 5 B SCE 2R 2 il e
(2002 £ 1M (REEEE ) B (EETH R )
/N~ 60/2002
(2002 FEEBAEMRE (BFT) HE) ... . ... 61/2002
(2002 FRERZF (FIR) (HELHH) B&) ..., 62/2002
Subsidiary Legislation/Instruments L.N. No.

Civil Aviation (Aircraft Noise) Ordinance (Amendment
of Schedule) Notice 2002 .........cccvvviinnneinnn. 60/2002

Statutes of the University of Hong Kong (Amendment)
Statute 2002 ..o 61/2002

Tax Reserve Certificates (Rate of Interest) (No. 5)

Notice 2002 .....ooniniiniiiiiiiiie e 62/2002
oAt S
#8059 — ZOO0O—EOHFERE-FHEHNLMAENCEE
fEH B s S (A BB © 2 8 &)
F8lE — HBXEEEECEFTEEFTFTE/(H=+-—H
REMEFEREERFETEZTR M S
#8289 — BMXEEEHE_FFT-F£/\(H=+—H

REEFEREERFETEZER RS
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Other Papers
No. 80 — Report of changes to the approved Estimates of
Expenditure approved during the third quarter of 2001-02
(Public Finance Ordinance : Section 8)
No. 81 — Audited Statement of Accounts of the Language Fund,
together with the Director of Audit's Report, for the year
ended 31 August 2000
No. 82 — Audited Statement of Accounts of the Language Fund,

together with the Director of Audit's Report, for the year
ended 31 August 2001

mEEMAOBREE
ORAL ANSWERS TO QUESTIONS

EHE - HEB B -HESH -

Hi £ 2 3t 2 15 75 56
Sale of Shops in Public Housing Estates

|, BRFANBE W BHR BFEZREZ ( "FZE~ ) FZELHELNIE
B “ZET D HIER o G IR L E B W T I E A B
LA 2 ok EE B e ] 0 L B T HT LGS e BEAL B A & AR o B A

BEEE -

(—) BEEZHHELEFHIEEZEH L E T LR A5 FER
FFHISEE -

(Z) B EEM G ELEL EEEEETFHFAMES - R

=) FE TR G R G E - BRI B R LAR AT
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Road Widening in Sai Kung District
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BT AERNRE
Applications for Change of Land Use

15. MR ABRAHAM SHEK: Madam President, regarding the applications
for change of land use, will the Government inform this Council:

(@)

(b)

()

of the total number of approved planning applications for conversion
of industrial land to other uses in 2000 and 2001, as well as the sizes
and locations of the sites concerned;

whether, in approving the applications for change of land use, it has
considered its impact on the overall plan for land sales by auction
and the future housing supply; if so, of the results of its
consideration; if not, the reasons for that; and

whether, in the interests of the public, it will suggest to the applicant
to consider co-operating with the Urban Renewal Authority (URA)
to develop the land concerned; if so, of the details; if not, the
reasons for that?

SECRETARY FOR PLANNING AND LANDS: Madam President,

(a)

(b)

(©

In 2000 and 2001, the Town Planning Board approved a total of 39
planning applications under section 16 of the Town Planning
Ordinance for conversion of 9.3 hectares of existing industrial land
mainly to commercial use and petrol filling and liquefied petroleum
gas stations in Chai Wan, Kowloon Bay, San Po Kong, Cheung Sha
Wan, Kwai Chung, Tsuen Wan, Sha Tin, Fan Ling and Yuen Long.

None of the approved planning applications was for the conversion
of industrial land to residential use. There is no impact on the
overall plan for land sales by auction or the future housing supply.

In case an application for conversion of industrial land to other uses
involves land that falls within the announced project areas of the
URA, the Administration will encourage the concerned applicant
and the URA to discuss and consider the possibility of a joint
development in order to achieve a better planning for the area for
the benefit of the community.
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Residential Coach Services in Tin Shui Wai
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MR ABRAHAM SHEK: Madam President, with scientific advancement and
growing acceptance of conservation, governments worldwide recognize that
economic development should not take priority over the conservation of
ecological environment. = The Government of the Hong Kong Special
Administrative Region (SAR), a South China region with a wide biological
diversity and cultural heritage, and members of the public are increasingly
concerned with the protection of natural environment. In fact, conservation of
areas of ecological, historical, geological and landscape values has been given
precedence in construction projects. And the industry that I represent supports
the development of eco-tourism. The motion debate today will focus on how to
achieve a balance between ecological development and ecological conservation
for protecting the SAR's biological diversity, so that the tourist industry could
benefit from it.
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Hong Kong has enormous potential for developing eco-tourism. Its
extensive natural coastline, mud flats in the Deep Bay area, hilly mountains and
subtropical oceanic climate provide a wide variety of habitats which contribute to
the diversity of local flora and fauna. To date, about 2 700 species and variety
of plants have been recorded in Hong Kong. There are many native species of
corals and fungi. For wild fauna, over 450 species of birds, a few hundred
species of butterflies, dragonflies, amphibians and reptiles have been recorded.
The SAR Government has chosen the Chinese white dolphin as the distinctive
animal to represent Hong Kong. Historical and cultural heritage in the territory
is also an invaluable treasure that should be conserved well.

Some groups advocating eco-tourism point out that in a tourist industry
with mature development of eco-tourism, activities related to eco-tourism should
take up 15% to 20% of the whole tour. At present, eco-tourism only takes up
1% of Hong Kong's tourist industry. The major obstacles to develop eco-
tourism in Hong Kong are inconvenient transport links to the countryside,
insufficient provision of recreation facilities, inadequate conservation measures
and a lack of professional tour guides. These are some of the problems in
developing eco-tourism. The main problem is how to set the right directive in
developing eco-tourism in Hong Kong. In this regard, the Government should
widely consult the experts and professionals in the industry. In order to develop
eco-tourism in Hong Kong, I believe that we should identify the adequacy of
current conservation measures and assess the ecological baseline against the
potential adverse ecological impact brought by eco-tourism. Hong Kong is one
of the most densely-populated regions in the world. People living in this
compacted urban city are eager to go to the countryside to enjoy nature on their
holidays. Thus, sustainability of ecological environment is already a problem
without taking into account overseas tourists. Experience elsewhere indicates
that overdeveloping of eco-tourism will jeopardize the ecological environment.
In view of this, development of eco-tourism and ecological conservation should
be managed in a careful manner.

Secondly, development of eco-tourism has brought new challenges in
urban design and planning since it is difficult to strike a balanced relationship
between human beings and nature. Although the SAR Government and
members of the public are highly concerned about sustainable development, it is
difficult to reach a unanimous agreement on the questions such as sustainable size
of population and sustainable urban development strategies. There has to be a
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trade-off in meeting the objectives of conserving natural environment. Disputes
over the conservation of wetlands in Long Valley and conflicts with the
indigenous inhabitants of the New Territories in developing eco-tourism and
conserving natural environment in the past have been difficult to resolve. In
view of this, if the SAR Government expedites the development of eco-tourism,
it should raise the public's awareness of social responsibility to sustain the
natural environment.

Madam President, every one of us should be responsible for conserving
the natural environment so as to preserve it for our future generations, as our
fathers and forefathers have preserved the present environment for us.
Development of eco-tourism should be undertaken in a sustainable manner
without destroying the local wildlife and their habitats. In this regard, I support
this motion and urge the Government to design the development programme
carefully. Otherwise, our invaluable treasure of natural resources will be lost
forever.

Thank you.
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MR BERNARD CHAN: Madam President, I am sure that all of us would agree
with this motion. I myself greatly enjoy hiking and swimming in Hong Kong,
and I would like to see more Hong Kong people taking the opportunities to enjoy
our natural surroundings. Our countryside is one of our best kept secrets. 1
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would particularly like to see more overseas visitors exploring our beautiful
countryside. I am sure that many of them do not even realize that we have such
wonderful country parks and very interesting wildlife. I would definitely
support injecting some investments in promoting our countryside to the tourists
and in improving our transport and other facilities to help them enjoy it.

However, I have one concern. I remember taking part in a 50 km hike
organized by an environmentalist group. I was quite shocked to see the amount
of garbage, especially plastic bottles, left behind by people on the trail, and that
was so much for the environmental cost.

Anytime you visit the countryside of Hong Kong, you see plastic bags,
bottles and other garbage. By all means, let us encourage more people to enjoy
our natural surroundings. Let us do all we can to make sure that they respect
the countryside. It would be a tragedy if more people simply leave more litter
behind after visiting our countryside.

Thank you.
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ERE B _HERE T REFAEHERE -

REFZEHENRE
CIVIL JUSTICE REFORM

MISS MARGARET NG: Madam President, I move that the motion standing in
my name in the agenda be passed. Hong Kong is proud to have a world class
justice system: dedicated, impartial, with unquestionable integrity, and equal to
dealing with any dispute among Hong Kong's sophisticated citizens and people
who have come to do business among us. It enjoys great prestige and
confidence. Its rules and procedures are familiar to anyone at home in the
common law.

REXFEFEWNRERBEFIZ -
THE PRESIDENT'S DEPUTY, MR FRED LI, took the Chair.

However, like its peers in other jurisdictions, Hong Kong's civil justice
system also has problems which are becoming more worrisome with time. As
has happened before in history, the time is now reached for the system to review
itself and perhaps to embark upon a course of self-renewal. It is in this spirit
that I invite Honourable colleagues to take note of the Interim Report and
Consultation Paper on Civil Justice Reform published by the Chief Justice's
Working Party in November last year. The Panel on Administration of Justice
and Legal Services (AJLS Panel) has held a special meeting on 14 March to hear
views on the Report, and as Chairman of the Panel, I would like to thank the
organizations and individuals, as well as Members, who contributed to the
discussion.

So far from being dull and technical, the issues considered in this Report
are of immediate concern to this Council, because they are about the efficiency
and cost-effectiveness of the courts in delivering justice, and real access to justice
for every level of the community.

The three problems of the present system identified from the outset are
high costs, complexity of procedure, and delay. What the Report tries to do is
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propose reforms which will make the civil justice system cheaper, simpler, and
faster, more user-friendly and in tune with contemporary life including the wide
use of information technology. No less than 80 proposals have been made in
the Report. The Law Society has published a detailed critical examination.
The Bar has yet to finalize its response, but a provisional view has been
presented to the Panel. The profession is the most directly concerned and best
equipped to comment on the technical aspects as to whether and how the
proposals would work in practice. However, as the submission of the
Consumer Council demonstrates, the proposals are not just technical, but aim at
a new approach by the courts to litigation which could improve affordability and
accessibility.

One central theme running through the proposals is the need to simplify
the rules of the High Court, and remove as much mystique from them as possible
by using plain language. Further, a radical change is proposed whereby the
rules themselves are to be interpreted not textually, but purposively, according to
the "overriding objective" to ensure that they are applied appropriately to the
nature of the case.

Another major theme is a shift from letting the parties dictate the speed of
progress to case management by the judge. This means a more active and
interventionist role for judges from the very beginning. This new approach is
coupled with a third major change: namely, the rules for awarding costs. The
proposed changes aim at reducing costs as well as giving the judge more "teeth"
in case management.

High legal costs is a common complaint, but the Report has also focused
on disproportionate costs, particularly when the claim is relatively small. In
those cases, although the actual sum for legal fees cannot be said to be
unreasonable given the work done, they are disproportionate to the result the
litigant obtains from it. The solutions suggested for disproportionate costs is to
avoid litigation altogether if possible. The institution of "pre-trial protocol"
aims at encouraging earlier settlement, for example, by requiring the parties to
focus their minds more seriously on what the dispute really amounts to before
they rush into litigation.

A fourth theme of the proposals is transparency, particularly when it
comes to costs. Consumers have a right to know the price and what they are
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getting for it. People should not be inhibited from going to court because they
cannot control their financial exposure. The Report makes several proposals,
including requiring the parties to disclose their best estimates to the court and to
each other periodically, and setting "benchmark costs" for different categories of
work.

These broad themes are each of them generally supported in principle, but
deeply controversial when it comes to the details of implementation. I feel sure
that a progressive approach can be adopted, starting with the most clearly
supported, and leaving the more controversial for another day after further
review. I hope that the debate this evening will help towards crystallizing some
of the issues.

However, I believe that together with the reform, several things must be
done as a matter of priority. The first is measures to ensure the quality and
calibre of our judges. Special resources should be provided. More judges of
the right experience will be needed. The success of case management and in
fact the prestige of and confidence in the civil justice system will depend on this.
The AJLS Panel's recent study on the appointment of judges is relevant here and
I look forward to the eventual reform of our present system of recruitment of
judges. Second, more has to be done to promote public knowledge of the law
and the system of justice. More practical advice has to be given to ordinary
citizens when they need it. The Report discussed unrepresented litigants. 1
look forward to the recommendations of the working party of the Chief Justice
on this matter. Another study of the Panel, on the review of Legal Aid
legislation which includes looking into the concept of "unbundling"”, is relevant
here. Third, the level of legal fees must remain a matter for the free market,
but it is imperative for the profession to take steps to promote greater
transparency of fees to the community.

I am personally most interested in the proposals on judicial review. I
support these proposals. In the last few years, Hong Kong has witnessed the
constitutional importance of the judicial review. We have made leading
contribution to the development of administrative law, for example, in the
recognition of substantive legitimate expectation. To provide for the
participation of "interested parties" and Brandeis briefs will facilitate further
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development. I also support further proposals on multi-party litigation. This
will be a very real help to enable individuals who are not wealthy to come
together and assert their rights against big organizations.

Mr Deputy, in the concluding part of the Report, the question is raised as
to whether the reforms should be implemented by amending the present High
Court Rules, or by adopting a new set of rules altogether, similar to the Civil
Procedure Rules in England and Wales introduced by the WOOLF reform. I
understand that both the Bar and the Law Society favour the former, more
moderate approach. While I respect their proper sense of caution and their
experience as practitioners, my own view is to favour the more radical approach.
I believe by the time the broad themes I have outlined above are incorporated
into the existing rules, the rules themselves will be radically different anyway, so
that the old form may well become an impediment. Further, although I agree
with practitioners that the same aims can be achieved to a great extent by just
applying the existing rules with much more vigour, I believe real reform in spirit
can only be achieved with a community-wide determination and sense of purpose,
and that cannot be brought about by an exercise of amendment. That exercise, |
am sure, will be laborious and costly in itself in any event.

The reform in the Civil Justice System is not an isolated event. It comes
in the midst of other related efforts of self-renewal in the legal field: in legal
education and training, in the provision of legal services and community action
by lawyers to strengthen the rule of law. I urge colleagues to enter into the
spirit, and assume the leadership that is expected of us.

Mr Deputy, I beg to move.
RBERBSBDENEENT ¢

"That this Council takes note of the Civil Justice Reform Interim Report."
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MS MIRIAM LAU: Mr Deputy, our current civil justice system has always
been under fire for being too slow, too expensive, too complicated and favours
only wealthy litigants. In many cases, litigation involves complex procedures
resulting in the incurrence of disproportionate costs. It is unfair that people
should be deterred from taking legal action simply because of the possibility of
facing financial ruin if they do so.

The civil justice reform is not just for legal practitioners but for everyone
who lives on our land. People in Hong Kong should be able to conduct their
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affairs within a legal framework which is both fair and certain. Civil litigation
must become more affordable and cases must move forward more swiftly once
they have entered the court system. The purpose of the civil justice reform is
one which the Liberal Party supports, that is, to make access to our civil justice
system cheaper, quicker, simpler and in an environment which promotes co-
operation and early resolution of disputes.

The Liberal Party welcomes the proposal of a civil justice reform to ensure
that litigants, irrespective of resources, have equal opportunity to assert or
defend their legal rights. There are, however, specific proposals in the interim
report that warrant further careful consideration.

The extension of the role of judicial case management allows the Courts to
take a much more pro-active approach in determination of how cases progress,
the early identification of issues, the encouragement for early settlement, and so
on. We agree that court process should not be allowed to be drawn out just for
the tactical advantage of any of the parties. However, the underlying concern
of this particular proposal is that the Judiciary and Judiciary administration as a
whole, and not just a few judges, must be familiar with the technique of case
management and capable of operating the system with uniformity and efficiency.
Unless we can be sure that this criteria is met, the consequences of reform may
be worse than what we have under the current system. A note of caution here is
that, many litigation cases are by their nature complex and cannot be rushed
through on an expedited schedule.

Secondly, the court's appointment of a single joint expert may not be
desirable in some complex commercial cases. A single joint expert may not
have thorough knowledge in all areas of expertise involved in the case.
Furthermore, there is a potential danger that instead of the judge, the court
appointed expert may become the arbiter. We take the view that the proposal of
an appointed single joint expert can still be retained, but should be restricted only
to simple cases where the issues and expertise involved are not very diversified.

Thirdly, the proposal to expand the court's power to exclude evidence that
would otherwise be admissible and to limit the scope of cross examination could
be prejudicial to the parties as this may give the impression that judges have
already made up their minds and therefore prevent the parties from addressing
the court on those points. To strike a balance, we suggest that the judge could
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be empowered, after having considered the totality of circumstances surrounding
the case, to limit the time to be taken in cross examination and the number of
witnesses to be called, thus avoiding time wastage but ensuring the parties' right
to fully present their cases.

Fourthly, in respect of discovery of documents, the report proposed that it
should be restricted to "directly relevant documents". We reckon that this may
be too restrictive. Strictly speaking, all documents related to the case could be
used as evidence upon any issue and may either directly or indirectly enable a
party to advance his or her own case or to damage the case of the adversary. By
narrowing the scope of discovery, this provides latitude or excuse for parties to
conceal relevant documents which may result in appeals once those documents
come to light at a subsequent stage of the proceedings.

The Civil Justice Reform report is a valuable document as it outlines the
failings of the existing approach and provides solutions to it. The majority of
the proposals evolve around combating delay. However, not all delays are due
to the defects in the existing system. Some may be due to inadequate or
inefficient enforcement of the existing system. There are also other external
factors such as the nature of the cases, the attitude of the parties, court
administration, and so on, which may delay the progress of cases. Merely
changing the system alone will not necessarily resolve all problems. Although
the report correctly identified the problems, some of the proposals remain
controversial. A great deal of improvement is required and we have still a long
way yet to go before the system can be considered satisfactory.
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SECRETARY FOR JUSTICE: Mr Deputy, I have listened with great interest
to this evening's debate.

As Members would know, the Interim Report and Consultative Paper on
Civil Justice Reform is a product of the Chief Justice's Working Party. The
Government fully recognizes the importance of the issues raised by the Working
Party. However, the document before us is clearly described as an Interim
Report and Consultative Paper. At this stage, the Government has not yet
formed a view on the detailed proposals that have been put forward by way of
consultation. As with many other law reform projects, it will await the final
report of the body responsible for the proposals before deciding whether or not to
support them. In this way, it can benefit from a wide debate in the community
based on the Interim Report, and will not pre-empt the debate. Let me assure
Members that the Government has both an open and an inquiring mind on this
important subject.

As Secretary for Justice, I have a special interest in access to justice. The
Department of Justice (the Department) has already made a submission to the
Chief Justice's Working Party. However, in speaking today, I will not be
stating the views of either the Government or the Department on the proposals
for consultation. Instead, my remarks will concentrate on the broader themes
raised by the Interim Report.

The Interim Report referred to perceived defects in our civil justice system.
In particular, it stated that litigation is commonly considered to be too expensive
and too slow, and that the system is incomprehensible to many litigants,
particularly litigants in person.

FEREERG
THE PRESIDENT resumed the Chair.
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According to the Working Party, reforms to the High Court's system of
procedural rules are a vital element of any attempt to cure the defects in our civil
justice system. However, the Working Party emphasized that changing the
rules alone cannot be a sufficient response. It considered that the institutional,
professional and cultural framework within which the rules function must
undergo complementary and supporting changes if the reforms are to succeed.

It is therefore incumbent upon all of those who are involved in that
framework to consider what changes they can bring about to complement and
support the civil justice reform. Fortunately, there is a growing awareness that
measures need to be taken on a number of fronts to improve access to justice, and
that alternatives to litigation need to be explored.

I respectfully commend the Council for playing its part in this process.
For example, the motion on "Upholding the rule of law", passed on 7 November
2001, identified a number of measures that the Government should take to
improve access to justice. These included promoting reforms in legal education,
reviewing the demand for legal and related services, and promoting awareness of
knowledge of the law in the community. The Administration is actively
pursuing these measures and will provide progress reports from time to time.

Research has demonstrated that legal problems in the community can often
be prevented from escalating if those involved receive early legal advice. This
being so, I welcome the steps that have recently been taken to improve the
provision of free legal advice in the community through the establishment of a
Community Legal Services Centre (the Centre). The Centre will build on the
existing Free Legal Advice scheme of the Duty Lawyer Service by creating a
new partnership with non-governmental organizations.

The Centre also proposes to conduct outreach programmes, comprising
talks, seminars and training about the law, legal procedures and the legal system
in Hong Kong. The Department applauds that initiative, and has offered to
contribute some seed money to assist in launching a pilot scheme of the
programmes. Officers of the Department will also be able to participate, on a
voluntary and personal basis, as speakers within the outreach programmes, in
addition to their current activities to promote the rule of law and the Basic Law.
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The Department is considering another way in which access to justice
could be increased for those who cannot afford to retain a lawyer and who are
not eligible for legal aid. That is by permitting lawyers to enter into a
conditional fees arrangement. Under such an arrangement, a lawyer does not
charge fees for his services if he loses. However, if the lawyer wins the case,
he will receive a success fee from his client on top of his normal fee. At present,
lawyers in Hong Kong are not permitted to charge conditional fees.

In 1995, the Attorney General's Consultation Paper on Legal Services
recommended that conditional fees should be available in certain types of
proceedings. There was a mixed reaction to this proposal, and the subsequent
Report on Legal Services suggested that the recommendation should be reviewed
at a later stage, after the new English scheme of conditional fees could be
properly assessed.

In January this year, in response to a recommendation of the Audit
Commission, the Director of Legal Aid and I agreed that the issue of conditional
fees should indeed be reviewed. The Department is therefore conducting a
thorough study of the issue and, when the study is completed, will consult the
Director of Legal Aid on the proposed way forward. The Council's Panel on
Administration of Justice and Legal Services will, of course, be consulted on the
issue in due course.

If conditional fees were introduced, this could help many members of the
community to gain access to the Courts. However, there are other ways of
resolving disputes apart from by litigation in the Courts. The recently reported
success of the Pilot Scheme on Family Mediation is most encouraging, and is a
credit to all those involved in its administration. In the United Kingdom, civil
justice reform has already taken place in accordance with Lord WOOLEF's
recommendations. It is nevertheless being increasingly emphasized there that
the Courts are a forum of last resort. Other strategies are being developed to
enhance the community's knowledge of legal rights and responsibilities, to avoid
disputes, and to resolve those disputes that do arise — otherwise than through the
Courts.

The Department will monitor the developments in the United Kingdom
and elsewhere, to see whether they are successful and, if so, to consider whether
they might be appropriate for Hong Kong.
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In conclusion, I would like to thank those Members who, during this
debate, offered suggestions on these broader issues of access to justice. I am
sure that we all share the same desire to improve access to justice in Hong Kong,
and I welcome an ongoing debate on how this can best be achieved. The
Interim Report and Consultation Paper has provided some thoughtful and very
worthwhile stimulation to this important process. May I suggest that the
Hansard on this debate be forwarded to the Chief Justice's Working Party, as I
am sure the Working Party will find Members' contributions valuable.
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NEXT MEETING
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Adjourned accordingly at ten minutes to Eight o"clock.



