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TR RS - FERHEETRRFAE TR ILEELZET _FF-FLFRE

RFEABIGEEZEE_ET—FIFREE
Report of the Independent Police Complaints Council 2001

MR ERIC LI: Madam President, on behalf of the Independent Police
Complaints Council (IPCC), may I present the Report of the IPCC 2001.

The IPCC is an independent body whose members are appointed by the
Chief Executive. Its main duty is to monitor and review the investigation
conducted by the Complaints Against Police Office (CAPO) of the Hong Kong
Police Force into complaints against the police to ensure impartiality and
thoroughness. When examining the investigation reports, the IPCC can ask the
CAPO to clarify areas of doubt or request the CAPO to re-investigate into a
complaint if it is not satisfied with the investigation result. Where necessary,
the IPCC may also interview witnesses including the complainants, complainees
and professionals, such as forensic pathologists, for further information or expert
advice. A case will not be finalized until the IPCC has endorsed the CAPO's
investigation results.

In 2001, the IPCC reviewed and endorsed a total of 3 540 complaint cases
involving 6 103 allegations, a decrease of eight cases but an increase of 169
allegations when compared with the corresponding figures of 3 548 and 5 934 in
2000. Allegations of assault, misconduct/improper manner/offensive language,
and neglect of duty constituted 81.6% of the complaints, representing a slight
increase of 1.4% when compared with the figure of 80.2% recorded for 2000.
Of the 6 103 allegations endorsed, 112 were classified as substantiated, 129 were
substantiated other than reported, 30 were not fully substantiated, 1 123 were
unsubstantiated, 383 were false, 478 were no fault, four were curtailed; 1 727
were withdrawn, 626 were not pursuable, and the remaining 1 491 allegations
which were of a very minor nature, such as impoliteness, were resolved by
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informal resolution, that is, mediation by a senior police officer who is at least at
the Chief Inspector of Police rank in the complainee's division. The
substantiation rate in relation to the 2 255 fully investigated allegations in 2001
was 12%.

In 2001, the IPCC raised 868 queries on the CAPQO's investigation reports,
asking for clarifications on ambiguous points or questioning the results of
investigations. Subsequently, the results of investigation of 93 allegations were
changed. Arising from the investigation results endorsed by the IPCC in 2001,
criminal proceedings, disciplinary and other forms of internal actions were taken
against 293 police officers. The IPCC also suggested improvements to police
procedures where appropriate.

To provide a higher level of service, the IPCC has promulgated a set of
performance pledges in terms of standard response time in handling public
inquiries and monitoring complaints against the police. The performance of the
IPCC in meeting its pledges in 2001 was satisfactory. 99.1% of normal cases
were endorsed within the pledged period of three months. In addition, 98.9%
of complicated cases and 99.2% of appeal cases were endorsed within the
pledged period of six months. With experience gained from the past years'
operation, the IPCC will strive to maintain a high level of performance in future.

Although the IPCC plays no part in the actual investigation, the IPCC
members and lay observers, through the IPCC Observers Scheme, can observe
the conducting of investigations and interviews by the CAPO on a scheduled or
surprise basis. In 2001, 210 observations were arranged under the IPCC
Observers Scheme. After each observation, the observers report to the IPCC as
to whether the CAPO has conducted the investigation in a thorough and impartial
manner. Their feedback has been useful for the IPCC in monitoring the
complaint cases.

During 2001, the IPCC organized a series of programme to publicize its
functions and image. A seminar was organized in March 2001 at the Hong
Kong Convention and Exhibition Centre. The seminar was aimed at providing
a forum for community leaders to discuss the keys to an effective police
complaints monitoring system. The Commissioner of Police and three overseas
speakers experienced in civilian oversight of investigation of complaints against
police made presentations at the seminar. Over 500 community leaders and
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representatives of government bureaux/departments attended the seminar.
They found the presentations by the speakers informative and thought-provoking
and they also participated actively during the open forum.

Apart from the seminar, the IPCC also produced jointly with the Radio
Television Hong Kong a television series comprising four half-hour episodes for
broadcast on local television stations with a view to enhancing public
understanding of the operation of the police complaints system and the work of
the IPCC. In addition, 16 secondary school talks were organized within the
year to promote awareness of the IPCC's work among the younger generation.

Madam President, to sum up, 2001 was a busy and successful year for the
IPCC. Details of the activities of the IPCC and some complaint cases of
interest are given in the Report of the [IPCC 2001. We shall continue to keep up
with the high standard of thoroughness and impartiality in our monitoring and
review of investigations into public complaints against the police. We
understand that the Administration will introduce the Independent Police
Complaints Council Bill to the Legislative Council to make the IPCC a statutory
body, and we hope that this can further enhance the monitoring function of the
IPCC and public confidence in the police complaints system.

Thank you.
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EEHMNOREE
ORAL ANSWERS TO QUESTIONS

R EH B -HESR -

BO“— BRI E” & FATE A
Changes in Operation of "One Country, Two Systems"

1, MISS EMILY LAU: Madam President, the Consul-General of the United
States in the Hong Kong Special Administrative Region (SAR) said on 6 June that
initiatives such as the proposed Closer Economic Partnership Arrangement
(CEPA) with the Mainland and streamlining the operation of the boundary
through co-location of customs and immigration officials on the Mainland side of
the boundary have raised questions for the international community. He further
stated that "it is essential that Hong Kong demonstrates clearly that these
changes in the operation of "one country, two systems® will neither weaken Hong
Kong's autonomy nor dilute its core values.” In this connection, will the
executive authorities inform this Council:

(@) of the latest developments of the above two initiatives, and how these
Initiatives amount to changes in the operation of "one country, two
systems"';

(b)  whether they are aware of expressions of similar concerns by other
foreign government officials; if so, of the details of such concerns;
and

(c) how the SAR Government demonstrates to the international
community that the above initiatives will not weaken the SAR's
autonomy or dilute its core values?
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SECRETARY FOR COMMERCE AND INDUSTRY: Madam President,

(a)

(b)

Consultations on the Mainland/Hong Kong CEPA formally
commenced in January this year. The proposed CEPA will cover
three areas: namely, trade in goods, trade in services, and trade and
investment facilitation. So far, two rounds of High Level
Consultations have been held. Officials of both sides have been
meeting regularly and steady progress has been achieved in all the
three areas.

Both the Mainland and the SAR agree that, first and foremost, the
proposed CEPA should be fully consistent with the Basic Law and
the "one country, two systems" principle. Our status as a separate
customs territory and our full autonomy over trade and economic
policy as provided by the Basic Law will not be affected by the
CEPA.

As regards the co-location of customs and immigration facilities on
the Mainland side, the overall principle as agreed between
Guangdong and Hong Kong is that the relevant departments of the
two sides will carry out separate immigration and customs clearance
procedures in accordance with their own relevant laws and
regulations. While they operate at adjacent sites on the Shenzhen
side, there will be a buffer zone segregating the facilities of the two
sides. Specifically, the two sides will avoid overlapping
jurisdictions. The intention is that the area to be managed by the
SAR will be clearly designated and that Hong Kong laws will apply
in such a designated area. Such an arrangement, which preserves
the existing mode of operation primarily, will not in any way affect
the operation of "one country, two systems". Hong Kong will
remain a separate customs territory.

Many of our trading partners have indicated interest over the
progress of the CEPA consultations. They are mainly concerned
with the economic aspects of the proposal, especially whether their
trade interests might be affected by the CEPA.
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As regards the co-location proposal, some of our interlocutors from
local consulates as well as some visiting officials from overseas have
expressed keen interest in knowing more about the co-location
arrangement. They are aware, though, that there are already in
place some co-located border clearance facilities between some
countries (for example, the Poland/Germany and Poland/Czech
Republic land crossings). Their particular concern is whether and
how our status as a separate customs territory, which is the
cornerstone of our customs and immigration controls, will be
affected by the implementation of the proposed co-location
arrangement.

The proposed CEPA will fully comply with relevant rules of the
World Trade Organization (WTO). Similar to other free trade
agreements, the CEPA will not weaken the autonomy of any party
to the arrangement. When concluded, the CEPA will be notified to
the WTO, with the text of the arrangement submitted to the WTO
Committee on Regional Trade Agreements for examination. The
transparency in respect of the scope and operation of the CEPA will
also demonstrate to the international community that the initiative
will not undermine the SAR's autonomy on trade and economic
policy.

On the co-location arrangement, we have explained to all our
interlocutors, both local and overseas, that the major grounds for
such an arrangement are the lack of usable land on the Hong Kong
side for expansion of our control points and the benefits of
streamlined procedures for passengers. However, there will be no
relaxation in the SAR's customs and immigration control resulting
from the co-location arrangement. There will neither be joint
inspection nor sharing of database or computer facilities between the
relevant SAR and mainland authorities. These basic principles will
be observed in the implementation of the co-location arrangement.

BME L O RREFTEEFEE (DT IER a7 EHFAN S
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MR HOWARD YOUNG: Madam President, | doubt if the co-location of
customs and immigration facilities on the other side of the border would affect
our core values or autonomy. | would like to ask the Government, in explaining
the system to overseas governments, in particular the United States, did it bother
to ask whether the sending of officials by the United States to Vancouver in
Canada for clearance duties had affected the core values or the autonomy of the
United States, or was it the other way round that the Canadians had such
feelings?
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HEHKI=ZAMBENZTRESR
Improvement to Air Quality in Pearl River Delta Region

9, MISS CYD HO: Madam President, on 29 April this year, the Government
of the Hong Kong Special Administrative Region (SAR) and the Guangdong
Provincial Government issued a joint statement, expressing their consensus to
improve the air quality in the Pearl River Delta (PRD) Region by reducing the
regional emissions of sulphur dioxide, nitrogen oxides, respirable suspended
particulates and volatile organic compounds by 40%, 20%, 55% and 55%
respectively by 2010, using 1997 as the base year, and forecasting that, if these
emission reduction targets are achieved, the SAR will be able to meet its current
Air Quality Objectives (AQOs) by 2010. In this connection, will the
Government inform this Council:

(@) of the respective average percentage of each type of air pollutants
that currently comes from cross-boundary sources, as measured
locally in the SAR and in other parts of the PRD Region;

(b) of the extent to which the current AQOs for the SAR have been met;

(c) of a detailed account of how the above emission reduction targets
are set; and

(d) whether it has discussed with the Guangdong Provincial
Government the making of concerted efforts to utilize renewable
energy sources, with a view to further reducing the emissions from
power stations; if so, of the progress; if not, the reasons for that?

SECRETARY FOR THE ENVIRONMENT AND FOOD: Madam President,

(@) From air pollution data recorded by the SAR and other areas within
the PRD, it is difficult to indicate how much of the pollutants come
from cross-boundary emission sources. This is because the
situation largely depends on meteorological conditions. No
general conclusion could be drawn. In terms of emissions in the
entire PRD Region including the SAR, the findings of the Study of
Air Quality in the PRD Region (the Study) show the following
relative shares of air pollutant emissions from the SAR and other
parts of the PRD Region:
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(b)

(©

(d)

Relative shares as percentage of the total
emissions in the entire PRD Region
(using 1997 as base year)

Sulphur Nitrogen Respirable Volatile
Dioxide Oxides  Suspended Organic
Particulates Compounds

Hong Kong 13% 20% 5% 12%

Other parts of 87% 80% 95 % 88%
the PRD Region

The extent to which the AQOs were complied with in 2001 is set out
in the Annex. The information is based on the monitoring results
of the Environmental Protection Department (EPD).

The Study confirms that the four major air pollutants in the PRD
Region are sulphur dioxide (SO,), nitrogen oxides (NOx), respirable
suspended particulates (RSP) and volatile organic compounds
(VOC). During the study, the consultant compiled the emission
inventories of the four major pollutants using 1997 as the base year
to ascertain the major emission sources and their geographical
distribution. A projection for the future emission levels was made
on the basis of the emission inventories by making reference to
forecast economic growth and development trends in the region.
The consultant then took into account the clean air measures that the
SAR Government and the Guangdong Provincial Government have
implemented or have committed to implementing, and by utilizing
computer air quality models, assessed the future air quality of the
PRD Region and predicted the emission reduction levels (the
emission reduction levels) that were required for the two
Governments to meet their current AQOs. The Administration set
the emission reduction targets mentioned above on the basis of the
predicted emission reduction levels.

To achieve the emission reduction targets for SO,, NOx and RSP,
the Study recommends Hong Kong to use cleaner fuel for power
generation. As for other areas in the PRD Region, the Study puts
forward a number of suggestions, including examination of the use
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of alternative energy, for example, renewable energy such as
hydroelectricity, wind energy, solar energy and geothermal energy.
The two Governments have agreed to set up an expert group to
consider in detail the improvement measures recommended in the
Study report, including their feasibility and the technical issues
involved, and to draw up detailed plans for consideration by the two

Governments.
Annex
Compliance of Hong Kong Air Quality Objectives in 2001
Number of stations (among the
14 monitoring stations Number of stations (among those monitoring the
Pollutants operated by EPD) that are concerned pollutant) that meet the relevant Air Quality
monitoring the concerned Obijective for the concerned pollutant (2001)
pollutant
1-hour 8-hour 24-hour  3-month 1-year
Objective Objective Objective Objective  Objective
Sulphur Dioxide 14 14 N/A 14 N/A 14
Total Suspended 10 N/A N/A 10 N/A 8
Particulates
Respirable 14 N/A N/A 14 N/A 9
Suspended
Particulates
Nitrogen Dioxide 14 13 N/A 10 N/A 11
Carbon Monoxide 6 6 6 N/A N/A N/A
Photochemical 11 9 N/A N/A N/A N/A
Oxidants (as Ozone)
Lead 6 N/A N/A N/A 6 N/A

Remark: "N/A" — There is no relevant Air Quality Objective for the concerned pollutant.
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Safety Standards Adopted for Regulation of Beauty Products
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TREXEERANZEREREE
Air Quality Standards Adopted for Air Quality Objectives

14, MISS CYD HO: Madam President, at present, the respirable suspended
particulates (RSP) concentration, in respect of which an Air Quality Objective
(AQQO) has been set, is measured by the total weight of particulates with an
aerodynamic diameter of less than 10 micrometres (known as "PM10") in every
cubic metre of air. Regarding the air quality standards adopted for AQOs, will
the Government inform this Council whether it will:

(@) replace the existing AQO for RSP concentration with one which is
based on PM2.5; if it will, of the implementation timetable; if not,
the reasons for that; and

(b) raise the air quality standards adopted for AQOs with reference to
the tolerance concentrations for pollutants set by the World Health
Organization (WHO) in its Air Quality Guidelines (the Guidelines);
if it will, of the implementation timetable; if not, the reasons for
that?
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SECRETARY FOR THE ENVIRONMENT AND FOOD: Madam President,

(a)

(b)

According to information available to us, the United States has
decided to add PM2.5 to its AQOs for measurement of the
concentrations of particulates. The original PM10 AQO will be
kept and will continue to be used. Up to now, the United States
has yet to draw up any specific plan or timetable for achieving the
new PM2.5 objective. @ The European Union (EU) is also
reviewing its AQOs, including the question of whether a PM2.5
objective should be added. The review is expected to be completed
within 2003. We will closely monitor the developments in the
United States, the EU and other places and organizations in this
regard and consider whether PM2.5 should be added to Hong
Kong's AQOs.

The Guidelines issued by the WHO aim to provide information for
the reference of governments for setting their AQOs. The WHO
recommends that, other than making reference to the Guidelines,
governments should consider local factors such as population
structure, the correlation between air pollutant concentrations and
their effects on public health, and the cost-effectiveness of air
pollution controls when setting their own AQOs. We will monitor
from time to time developments of AQOs in the United States, the
EU and other places and organizations (including the WHO) and
assess whether there is a need to make any change to our current
AQOs.

h— 2B gtk
Supply and Demand for Secondary One Places
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MRS SELINA CHOW: Madam President, I am going to deliver my speech in
English.

I stand to oppose the Second Reading of the Revenue Bill 2002. I do not
want to repeat what I said during the Budget debate, but since then, I think that
there have been some developments. I have heard from the trade that the main
supermarket retail outlets have reported a 10% drop in the sale of wine as a result
of the increase in duty. One outlet has even reported the first drop in 18 months.
In other words, before the duty was increased, the sale was on an upward trend,
but now, it has become history. This is the situation which we have said would
happen. Some Members have been given information and materials from the
related trades which depend quite a lot on the sale and the consumption of wine,
namely the catering trade (such as restaurants), hotel and tourism industries. I
think all of them have actually made the point that Hong Kong's reputation and
standing would suffer.
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I would just like to respond to what was covered in the Question Time
earlier on. I just cannot imagine how the Government could argue that Hong
Kong could gain a position as a distribution centre while it, at the same time,
enjoys the negative reputation of being the most expensive place for wine sale
and consumption. In fact, I have been supplied with some correspondence from
persons who are not just engaged in local trade but international trade. They
have come here for conferences before to discuss and to exchange information on
the trade itself in the region. And they were very shocked to hear that we were
following this rule of increasing the duty to even higher level, when our previous
level was already very high. They made the point that while they were hoping
to come back another time for this international meeting, they now have second
thoughts because they feel that Hong Kong, perhaps, can no longer be living up
to its reputation as a wine centre in the region. I think that this increase in the
duty has got the negative effect on our image, as if this is the sort of image that
the Government wants to promote. This is certainly the opposite direction of
where we are trying to go. It would be rather naive to hope that we could still
go along that line when, at the same time, we are presenting this rather awkward
and negative image of being the most expensive wine city in Asia.

Nowadays, we can no longer just think of ourselves when it comes to such
an activity as wine consumption, because it is a very cosmopolitan, international
and global type of activity, particularly when we are talking about people
crossing boundaries and visiting main cities in the world. Just look at the
region itself, even at the rate of 60%, we compare quite badly with other cities
and now, climbing up to 80%, we are even worse. If we are conscious of
competition, we should be looking at decreases but not increases in duty, because
for our neighbours, Thailand has a rate of 55.8%, Japan 30%, Korea 52%, the
Philippines 5%, and Malaysia has none.

On top of that, China, which is presently imposing a duty at 34.4%, is
about to drop its duty to 14% by 2004; and in Macao, the current rate is 15%.
What are we thinking if we really are talking about promoting Hong Kong as an
Asian world city and, at the same time, promoting Hong Kong as a wine centre?
How can we afford to give the signal to the rest of the world that we are, in fact,
the most expensive city to consume wine? We have received a lot of
representations. But of course, the Government would dismiss all these,
because it would think that they are from those who import wine into Hong Kong
or those who try to sell wine in Hong Kong.
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If we urge the Government to facilitate the development of the economy,
particularly at such a difficult time, we should note that it is hardly the time to
increase duty on wine as this is not going to net us very much revenue, but is
going to damage our reputation instead. Is it worthwhile? In our view, we are
not going to achieve the $70 million, because the consumption and the sale will
drop (K nf& ). We are going to end up as we were before. This has been
proven by history. When the duty was increased last time, it actually caused
quite a damage in the sale. But when the duty was dropped, it actually
encouraged sale and consumption.

When we are talking about alcohol, health comes into it. But we all know
that wine is supposed to be very good for our health. So that is why a lot of
people have switched to wine nowadays. Thus, we just cannot understand the
rationale for increasing the duty on wine.

Of course, we hope very much that other Members would support us in
opposing the increase in duty. We know, of course, that Members have more
or less made up their minds, and it is not very optimistic that we are going to get
the majority for this. I think that we, as Legislative Council Members, really
ought to be watching this very very closely. We, in the Liberal Party, will be
watching this very very closely. If we do not get the support this year, we will
continue this campaign next year. We are quite confident that what we are
asserting now will be proved right, and that we would probably have to pay a
price for having to learn that lesson yet again.

Thank you, Madam President.
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Mr Tommy CHEUNG rose to claim a division.
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THE PRESIDENT announced that there were 48 Members present, 37 were in
favour of the motion and 10 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Council went into Committee.
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Resumption of Second Reading Debate on Bill
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Resumption of debate on Second Reading which was moved on 17 April 2002
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MR MARTIN LEE: Madam President, I still remember quite a few years ago,
when it was first suggested to the Panel on Environmental Affairs of the last
session of the Legislative Council that there should be personal liability imposed
on directors of companies which produced excessive noise pollution, there was
fiery objection from the Panel, so much so that I found it necessary to say at the
end of the meeting to the Administration that they must not think that the entire
Panel was against the idea because the Democratic Party, for one, would be
interested to hear more on that issue.
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After the meeting, I had meetings myself with the Administration and I
made certain suggestions to them as to how the fears of the people concerned
might be allayed. 1 am glad that after numerous subsequent meetings, today,
we have finally reached a stage when this Bill, which represents a balance of
interests of different parties involved, would be supported by, I believe, most
Members of this Council.

Madam President, lily is a flower the fragrance of which is faint, gentle
and subtle, and it is only appreciated by discerning souls. It is symbolic of the
patience and total dedication of the outgoing Secretary for the Environment and
Food who will be sadly missed by many Members in this Council. On behalf of
the Democratic Party, I wish her a happy retirement and, hopefully, after a short
stay overseas, she will be returning to a quieter Hong Kong to live in.

Thank you.
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MS AUDREY EU: Madam President, in my capacity as Chairman of the Bills
Committee on Employees Compensation Assistance (Amendment) Bill 2002, 1
would like to report on the main deliberations of the Bills Committee.

The Bill seeks to introduce a package of measures with a view to
improving the financial stability and viability of the Employees Compensation
Assistance Fund (the Fund).

One of the major proposals in the Bill is the introduction of relief payment
in lieu of common law damages for injured employees. At present, the
Employees Compensation Assistance Scheme (the Scheme) covers liabilities
relating to common law damages in respect of employment-related injuries.
For injured employees who are unable to recover common law damages after
exhausting all other legal means of recovery, the Administration proposes that a
relief payment be payable under the Scheme in lieu of common law damages.

Under the Bill, the relief payment shall not exceed the aggregate sum of
damages as awarded by the Court, and shall not cover any costs arising from
proceedings in respect of damages. Where the amount does not exceed $1.5
million, the relief payment shall be paid in full in a lump sum. If it exceeds
$1.5 million, a first payment of $1.5 million shall be paid, and then followed by
monthly payments at the rate of the monthly earnings of the injured employee at
the time of the accident, or a prescribed monthly amount currently set at $10,000,
whichever is the higher.

Some Members are concerned that the amount of monthly payment of the
relief payment may not be sufficient to meet the needs of those employees who
have been seriously injured and require long-term care by other persons. These
Members have suggested that the amount of monthly payment for these
employees should be increased.

Having regard to Members' views, the Administration has consulted the
Labour Advisory Board (LAB) on the provision of further assistance to those
seriously injured employees who require long-term care and attention.
According to the Administration, there was no majority view among the LAB
members on the issue. The Administration has also stated that it does not
support any proposal which has not been agreed by the LAB.
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The Honourable LEE Cheuk-yan proposes that the prescribed monthly
amount for injured employees who have, as a result of the injury, suffered from
permanent incapacity and are unable to perform the essential actions of life
without the care of another person should be increased from $10,000 to $30,000.
The Bills Committee decided by a majority vote that the Bills Committee should
move the amendments.

However, the Administration has subsequently informed Members that the
LAB has re-visited the issue and reached a consensus to provide an enhanced
monthly payment to seriously injured employees who require long-term care and
attention. The new proposal is that: an enhanced amount of monthly payment at
$10,000 shall be payable to an injured employee who has, as a result of the
injury, suffered from total paralysis (quadriplegia) or paraplegia and is unable to
perform the essential actions of life without the care and attention of another
person. This enhanced payment should be made to the injured employee until
the balance of the relief payment has been fully paid or the death of the injured
employee, whichever is the earlier.

The majority of members of the Bills Committee express support for the
Administration's new proposal. As the Administration will move amendments
to provide for the enhanced monthly payment, the Bills Committee, after a new
round of voting, has decided that it will not pursue the amendments as originally
proposed by Mr LEE Cheuk-yan.

The Bill also provides that in a non-fatal employment-related injury, the
relief payment shall be payable to the injured employee. If the injured
employee dies before the amount of the relief payment has been exhausted, his or
her surviving spouse or cohabitee, and any surviving child who is under the age
of 21 at the time of the death of the injured employee will be eligible for the
relief payment. Where the injured employee is not survived by a spouse or
cohabitee, any child under the age of 21, then his or her surviving parents will be
eligible for the relief payment.

REXFEHRZRAGHERRERFRTH -
THE PRESIDENT'S DEPUTY, MRS SELINA CHOW, took the Chair.
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Some Members consider that dependant brothers and sisters under the age
of 21 should be eligible for relief payment, if the deceased employee does not
leave any surviving spouse or cohabitee, child or parent. Some other Members
and the Administration do not support the proposal to expand the scope of
eligible persons. Mr LEE Cheuk-yan proposes that the Bills Committee should
move amendments to allow these dependant siblings to be eligible for relief
payment. The Bills Committee has taken a vote on the matter, and the majority
view is that I should move the amendments on behalf of the Bills Committee.

I also wish to report that the Bills Committee has not specifically discussed
when the relief payment to dependant siblings should cease. However, in line
with the principle that dependant brothers and sisters should not be treated in any
way better than surviving children, I consider that these dependant siblings
should similarly cease to be entitled to a relief payment when they attain the age
of 21.  That is why amendments to be moved on behalf of the Bills Committee
will include such a provision.

Under the Bill, an employer who fails to comply with the compulsory
insurance requirement under the Employees' Compensation Ordinance (the
Ordinance) will be liable to pay a surcharge to the Employees Compensation
Assistance Fund Board (the Board). The surcharge will be set at three times the
levy payable on the premium paid on the employees' compensation insurance
policy taken after the offence has been detected.

Some Members have expressed concern whether the level of surcharge
would have sufficient deterrent effect, and suggested that the level of surcharge
should be increased. At the request of the Bills Committee, the Administration
has consulted the LAB. The Administration has informed Members that the
majority of LAB members consider the level as proposed in the Bill appropriate.
The Administration, therefore, has no plan to increase the level of surcharge at
this stage, but would keep the position under review and consider revising the
level when the circumstances warrant.

The Administration has taken on board Members' suggestion to impose a
higher surcharge on those employers who are convicted for a second time for
failing to take out an employees' compensation insurance policy within a certain
period. The Administration will move amendments to require those employers,
who are convicted again for failure to comply with the compulsory insurance
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requirement within two years as from the last contravention of the compulsory
insurance provisions, to pay a surcharge at six times the levy payable to the
Board when the second offence is detected.

Concerns have been raised on whether the Bill would have retrospective
effect to enable the principal contractors in the case of HIH insolvency to apply
for assistance. For the avoidance of doubt, the Administration has agreed to
move an amendment to the Bill to make it clear that a principal contractor who
has taken out a policy of insurance in accordance with the Ordinance shall be
eligible to make application from the Board, irrespective of whether a notice of
insurer insolvency is issued by the Board before, on or after the commencement
of the Bill.

An employer is required under the Bill to make an application to the Board
for payment within 180 days after the date on which he is entitled to make such
application. Some Members have expressed reservations about the limitation of
180 days, as they consider that employers should not be deprived of the right to
seek remedy from the Fund.

According to the Administration, the imposition of such limitation is to
enable the Board to exercise the right transferred to and vested in it under section
37 of the Ordinance as early as possible so as to protect the interests of the Board.
The Administration will take steps to notify the affected employers in the event
of insurer insolvency, so that they would be aware of the time frame for making
applications. In the view of the Administration, the 180 days limit is
reasonable.

Madam Deputy, as illustrated by the experience of the insolvency of the
HIH Group, the Administration considers it appropriate that protection against
insurer insolvency should be excluded from the scope of the Scheme and dealt
with separately. The Administration, therefore, proposes that a separate
employees compensation insurer insolvency scheme be set up to deal with any
future insolvency of insurers underwriting employees' compensation business.
As the insurance industry currently objects to the proposed scheme, the
Administration has advised that it will continue to discuss the matter with the
insurance industry.
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The Administration has also confirmed that the provisions in the Bill to
repeal those sections of the Ordinance relating to insurer insolvency will not
come into effect unless and until the proposed insurer insolvency scheme is in
place.

The Committee stage amendments to be moved by the Secretary for
Education and Manpower later on have the support of the Bills Committee.

Madam Deputy, I would now like to submit my own views on the Bill.

In the past, the Board merely has to pay the common law damages to the
applicant. In case of death, the damages are paid in one lump sum to the
personal representative. There is only one person concerned and there is no
question of any doubt. However, in future, the relief payment under the
proposed Bill will be payable to various eligible persons as defined in the Bill.
Yet they are not the same as those entitled to the estate, whether under the will or
by way of the Intestates' Estates Ordinance. This may lead to confusion and
complications. Further, the relief payment, in case it exceeds the minimum
$1.5 million, has to be paid on a monthly basis. This will add to the
administrative costs of the Board. It will also increase the likelihood of
mistakes or disputes and may well add to the legal costs as well.

In case the award by the Court is apportioned, the relief payment will only
cover the amount of the dependency payable to each eligible person and will not
include the amount payable to the estate. Yet, very often, those entitled to the
estate are in fact the same dependants and they will be deprived of a large portion
of their common law entitlement under this new relief payment proposal.

In case the award by the Court is not apportioned, the Board will simply
apportion the relief payment equally among those entitled. This may lead to
anomaly and unfairness. For example, a widow's monthly payment will be the
same as the mother-in-law's or a step child's when the extent or even though the
extent of their dependency or their needs will be quite different.

The Bills Committee has also looked at past cases of severe injuries where
the employee is in need of long-term care. The monthly amount awarded by the
Court in these cases under common law ranges from $30,000 to $70,000.
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Hence, the Government's recent counter proposal of an extra $10,000 a month in
response to the proposal from Mr LEE Cheuk-yan may not be sufficient to cover
the monthly needs of a severely injured employee.

Having said all that, I realize that the present proposal on the table is very
much a compromise in the light of the limited financial resources available to the
Board. The present common law damages have to be replaced by a limited
statutory relief payment of prescribed maximum and also monthly amounts.
The scheme as proposed by the Government, despite all the problems that I have
highlighted above, does present a compromise. For those reasons, I, too,
support the Bill subject to the amendments to be proposed.

Finally, I would just like to say that I am very grateful to the government
officials and to Members for their timely assistance and contributions towards the
Bills Committee's deliberations. As we all know, there is a premium on
legislative time every year as it gets nearer to July. The closer it gets to July,
the greater is the workload and the pressure to finish all outstanding business
before the summer recess. This year, in particular, we have extras such as the
accountability system and the last minute bill on public officers' pay adjustment
and, of course, others as well. Therefore, it is a great relief, Madam Deputy,
that we manage to finish in time for this Bill to resume its Second Reading today.

With these words, I support the Second Reading of the Bill.

BTHaEE  MHEHEFE KRZ2HEEZERINIECELI 10 £KHE BEE
R HE G B 57 THE s (R BT EET > SLEm G 28 — 2 ¥ T T
fF” i RE S EmeHEiIfEHEEZERARERHE > HE2HES "f1LT
F” BEINRESFTEINMEE - RAE > M5 REILZNE > A2 ZH
59 T LHFZ” AR EERE - BRI KA AREHEE - HIKE
RBUS B IR - R EELERM AL -

HTH (IR SR EEEH) BIE 1991 M E SR - MY
THERNEHRCE BIERNRERSAETERE E A WG EE
B MR T B R A

" B (B R B IR Bt 7 — = o 2 B e 08 A B 0w (E L 0 DUIR R
TAREZAGHRBUEHMER AL - B 1984 FLUIK » EFIHE B+ 4



rEEg — 20025 6 B 26 H
116 LEGISLATIVE COUNCIL — 26 June 2002

AiEERE > DAREHEENVHMESE BEXZOFHAE - HHF L AK
BEFBETELIAGRANEDEETS A HE - /2 1984 F 1 HE 1990 5
TH IR B I E 86 R MMEE - W kA 400 BT RS (T B (E FOH -

Ry R bE TR IR RO 28+ 2R > BUF PR E B L — TH (g B i (5 18
ghat#l. ... .. lEEMEEDFHEEAES TEAN —EHEZEEM - BAH
LVER; — B3 AR > 5 =T A R M £2 s R ey R i > I R MM A
RERBIEEESWHE -7

REER > R ESMEFHERBRANESHNE - AJLUEEIE >
ax Vg B E R ETE] - Hiy 2 Bk T A Al LIE 2 2R (g & i (B R 61 )
eSS+ R R B2 > & F BT E @R DA G T L8 LA
SEE B+ e Rl > i iE TH OR [ O2 8 6Lt M e A B RE A -

—HUK  EEMERZERDHNVHEEECEARRENLZES S0 E %
BEHENEREME - R > 5 RBCE A aray BRE =z Al 2R e R
aPE T RO B (I E0 IR @k TIERFREE © BIEHR > BERNTE
TRMEERBAILERSY "+ REMEMNKE" B g bk /IR E
&7 o EEEmAE > SRIEFT RS LM EERREN —HER ) TARNIZ
BEEAREFAZOLRZ - RER - WREEFEE - 3 BRI (8
oRRERIF Al 2 &S - B2 "B k" - WHZES KB A ZERLRE
PRI 5 5 0 — TE R s &2 P > B R RZ T IR UE A R > FE RS R BRI AT Y 1R
N FEREETEA > RER T I REORE -

REER > B -HIELHELEZROME  RE2HFEKERZ “fTLT
fF” goa®k "Hifg™ > SRRV EEMERDTHTESK - EWE
2 .

Al A e EOER - B0 EmEREELA > BREBE T I
T EEHTSTREERT  SEKRZEA 2R AT TR E 2 L

"HIE"T  EERMARMmER T JEREESNREGRT B TERERT > EEL
RIFEKWBEBARATGHE "HEL BEY LRE -T2 —HEH "&
Hig"” WLIAKRIZE mMAEREEZRRMMACZE "HR™ >~ Me "HEZ
flg” - HigERITENBREBERRIMAREAELEME CEEENR

N BAHAE H & (8 & (8 98 B 51 &1 /9 B BUBE R "I RE & AN B B -

Rt - FAE R EOF LA EE “BRE R 518 R 2 HE > FR
EH %= -



rEEg — 20025 6 B 26 H
LEGISLATIVE COUNCIL — 26 June 2002 117

ik WERBXEE > ZRMEERREETRERESEES T HREK
AR ANTER > DLEURRER TR L 26 TR KT LK% B 2 % (Ery R E
RAMNGERZER " REEMEE o BBUTHE R RS T
R o {FHE B E TIF - B 6l n] DUBE G 3R 5 I 5 A9 B8 T B - AR
SRR nLimE > DlsgE S T IR BRkE -

|

RHEER > B -

REERE  (HIF  EREMERDFEER 1991 F£ 7 AR - 5
BREY AR L6 - I &M SR B8BTS 7 5k ok # # E 1Y 2
E-EEMERDNES ( "EE" ) WKEKEEE W E R RE R BT
Bk - FHEGEFNPN > EEABERETENE SN - Hd o KEEEEN
EEREENBEHEUTEY <SEEFRBOMNE - 8 HREEXNT
o KB EMEZE > MEBE 7 E SN B - 0 EEERARIE R A
B BUHRAR T - & ANFENZE > AR HIH (R EEE T A RE LS A 2 E
MBt A ERAESR  EOBIT I REEE - BRSO > KT E
PRI 5% e e

FHEWREFFITE -
THE PRESIDENT resumed the Chair.

FROIEZNHZEEENMBORY - B KRR -~ N5k
PREz A E R RE ~ W 5E IR & W O B 8 D (B E A& > LUK DU Bl (3 30 5
Ao N EEEEERESSE HEEEZEgTmBEETS > ZEHFHK
[FiRR T LEHEZ&ES ( "FEE” ) ML rEE - o Eal g
ko PlanAR A IS R B A e ERUT INE 1KY - #RTHRBEEZBENA
FERWEHNEESHNWENNIES EZX8REFREBETIRE - B
NERBZESEG W GFOBEEMRLNGEHERARBCEEELZEY - &
B R & UK B T 55 B By a0 88 M F LR A R b Y R £
WAEHKTINE > kB EZ2BmAFERNEHENEEZRNE A ED
FOHME 2 Bt - IR > SR gRELT B G M g 1YE O E B (R
TR EENEERYGERFE HESBEE EHSEE A R
AR > Bl ERSEE T DEZRFE  FEREEZEGN
RGEE - WA RERREHERNREXZZREGHS  TE WEEKZHR
—a > HERMEZEHER HWEXZRREAENEE Mttt FRMAT
REER -



rEEg — 20025 6 B 26 H
118 LEGISLATIVE COUNCIL — 26 June 2002

EFL L REMBEHSERSR  RARANBERIIRSIINR K E N EE
NFZ— - ERSEELRAROBEN T - WA EREUT &5 R IF 0= R
550 DU SIAMAISN R & > BISEE 2 B & - W e i e 5 & 2
AR ERE 2P IE P BEAKRMY CRULERERENERS
B oo EAR - HENS TERAEETE - TG EERERE RIRE L 7L
i o AL [ 15 JR 2 AT RE v B R R At A AT B > MBI E A - HRS T
AEGRPIEEZFRIE > BEELZEGRSET TEREBENBER  HE¥ 51
EREDC  HMFRrEH > ERELUREMS TEOIRERE > 55 LiEn]
REFREMAER  #HIIEAEEERIHMERFETNER -

fERT A B L (g B (8 b I D (E(E A& REE N EE R AE
UEEHFERMNERER - oS > XS n] se 80 B 0y &t &1 55 fr & &
FE o s WEEH > WA HIHREBEEENER  SHEEMERDESR
Yo BHEFNIIEREFEERE  REEFREREETLNEEMRE
oM FHEEXIARMTE > BOBEENHBHRERE -

TRt EEMBRE > IR -

BMREHEE - EHELL HiREEMERDFER 1991 F 5P IR
SHRTZGHGMYXHFEREEMER BN T ED A REESHENRE > HIE
BRI EHEMEE - N8 BEMEREDES ( "E®" ) FE 10 FHE
NZEMH T AEFOE > ] RIEESEEZ AR - 1997-98 FEE 2001-02 F & 5
[ B 7 B 48 F I (B AR S BE AR T 5 106, 300,000 T2 % > SFEIHERE
=R B %Ry 164 ET -

RTEGmMEHmEZGARVERNESR FBGZERERIGZE
BEMNZRE LEEES AR ESZT EESHE -T2 &8 EmHE
RATEERERM LA LB - BUFILER > BZAE REL SRR
KEFANBERSRE  REACLENR T > #MMEREE - NI EZER
EgEBEZGREE EZME > MBETEIRELETE "a&R/ AL EIUEY
TRUEMENER  (FH T EEMNGHNER - #5% > 82— EHE %
AT > Al ER g A A R EE > RERRE  RENSHEEEFTEHES
FEKREDE - KW —@E2HEMEENEREE NMEMHEFEE - [
JEE ~ T EAEE  BADARMEE Al REH T AR LB I R A A TE - REEET R
WS EESHU EERBRONRE > HRFEG "G&8BAL” WERF
HEd > HredE M REERERME > LRMFMRE 21 R EENZ
B TERZESNEAMMEZELEARANESE - HREHBER -
REHEBZFD -



e — 2002F 68 26 H
LEGISLATIVE COUNCIL — 26 June 2002 119

ETHEZL #HAERLEEEEANFTENLZENRENELE > BUFEEE
ZERE SRR GEER  MASBEAREREEE T - Alnm< XY
HEE S LIREryEZENE - KNI - 25 T ) FE AL 8 0o 02 05 07 Sk 2 2 &
KERNEEMHE -

FPIAEREELREERES TRl > HEZREHER —BHREARD
HEEMEERRE  FTERAEBEANEN  HERESEILENREE - IR
Kangt > EOIEHRMEABEE S TRE - AR EZNSTZELAR &
Plig P REM AN TERBRERAZNEEEETERERENI £ - 2EARKE
BHEGEEZEGwmPFHER URAERBEREOREEIEXERFEEANNAE
FEAE - B R o B o ) S I B8 0 2 (i@ B A (5 O B B EO OR B P 2 B B K
W+ & - Pk 2% & w] 58 D0 BE G 7 A - R TE IR BT R LAt [R] 3 1 SCRF 1T OR BE E
o HMEBFHRZ MRS ELEREST - BEER -

EFELt LEFRENREREMEERY KEESHHTGETU L HILA
RoEsNEasHAEAEAE  TAERT - I REBESEMANERE
o R IE B TR S8 i IR B BRI A N - w2 0 B B B R G
W R MEERR > LA EES s HEEEEZ ST ERA KRR
NFE A EREEFER > GlANE N F B E - A A Re IR D EEE N 0 A
BIFEEERNAA > ma g &Ry kgE RS > BiEERERE
HIH {7 fez 55 B A7 e 55 (B Y 708 -

ERE Lt KRB > SCRFIRE A -

MR BERNARD CHAN: Madam President, the insurance industry generally
supports this Bill. We believe that it will largely result in the better
management of the Employees Compensation Assistance Scheme (the Scheme).

However, we have one major problem with it. We strongly disagree with
the idea of scrapping the current system for protecting employers and employees
in the event of the insolvency of an insurer. And we are particularly opposed to
replacing it with a new and separate insolvency fund.

Since it seems that we have to accept the establishment of a new fund, we
are very concerned about how this will actually be done. This Bill does not
address this matter, but I must warn Members and the community that the way
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this fund is set up and managed could lead to serious problems in the future. It
could lead to employers and employees being badly exposed in the event of an
insurer becoming insolvent.

If the fund has no lender of last resort, there is a real danger that
employers would have to wait years to receive reimbursement for compensation
they have had to pay the employees if their insurer has become insolvent. In
theory, we could be talking about companies going bankrupt because of this.
There is, therefore, also a real danger that a company with insufficient funds will
simply be unable to pay the claims of injured employees. So the employees
themselves will have to wait years before they are paid.

I hope that the Government and the Insurance Commission pay heed to this,
and consult my industry closely about this new fund. At the very least, they
should ensure that this separate fund does not result in different standards of
claims assessment, which could be extremely unfair to the claimants.

And they should ensure that the management of the new fund does not lead
to duplication of efforts or higher management costs. Indeed, it is important
that the insurance industry itself should be given the responsibility of running it.
The Motor Insurers' Bureau of Hong Kong is a very good model.

I must make one last point. Madam President, the Government claims in
paragraph 14 of the explanatory memorandum of this Bill that the insurance
industry is in the process of establishing a scheme to replace the insolvency
protection under the Scheme. I have not a clue why this statement is there,
because it is simply untrue.

Thank you.
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SECRETARY FOR EDUCATION AND MANPOWER: Madam President,
the Employees Compensation Assistance (Amendment) Bill 2002 was introduced
into the Legislative Council on 27 February 2002. The objective of the Bill is
to reform the Employees Compensation Assistance Scheme (the Scheme) so as to
restore its long-term financial viability.

I am most grateful to the Honourable Audrey EU and members of the Bills
Committee for their efficiency in scrutinizing the Bill. I would also like to thank
members of the Bills Committee for their constructive and pragmatic views. In
response to their suggestions, I shall move several amendments at the Committee
stage.

I am pleased to note that the Finance Committee of the Legislative Council
has approved an additional loan of $220 million to the Employees Compensation
Assistance Fund Board (the Board) last Friday. This loan is an essential
component of the set of financial arrangements that aims to tide over the cash
flow problem faced by the Board in meeting the liabilities that arise from the
insolvency of two local subsidiaries of the HIH group of insurers.
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In moving the Second Reading of the Bill, I pointed out that the Bill would
repeal relevant sections of the principal Ordinance relating to insurer insolvency.
I also informed Members that the Commissioner of Insurance had been
discussing with the insurance industry on a separate scheme to cover insurer
insolvency. I understand that the Bills Committee had a thorough discussion on
this issue and received submissions from concerned parties, in particular the
insurance sector.

The Honourable Bernard CHAN makes reference to paragraph 14 of the
explanatory memorandum of the Amendment Bill. I have to make it clear that
this explanatory memorandum does not form part of the Amendment Bill. It is
only intended to put in plain words the effect of clause 30 of the Amendment Bill,
which seeks to repeal the relevant sections of the principal Ordinance.
Notwithstanding the reservations which the Honourable Bernard CHAN has
expressed on behalf of the insurance industry regarding the establishment of an
industry-based scheme to cover insurer insolvency in relation to employees'
compensation insurance, I am pleased to note that the insurance industry is now
prepared to commence work on the establishment of a fund. This is on
condition that the insurance authority will step up its regulatory control on
insolvency that the fund should be modelled on the Motor Insurers' Bureau of
Hong Kong and be formed as a limited company by guarantee, and that there
shall be an additional member of the Board who is a person having expertise in
the practice of insurance. The Administration has agreed to these conditions.

As I pledged when moving the Second Reading of the Bill, we will not put
into effect those provisions that remove insurer insolvency from the principal
Ordinance unless and until the separate scheme is in place.

Ms Audrey EU and some members of the Bills Committee have expressed
concern about the complexity involved in administering the relief payment and
the increased workload on the Board in processing applications from eligible
persons. The Labour Department will liaise with the Board to help work out
the necessary procedural changes to implement the amendments. The aim will
be to streamline procedures as far as possible so as to expedite the payment of
relief and at the same time to build in sufficient safeguards to minimize disputes
and avoid inadvertent mistakes.
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Madam President, the Employees Compensation Assistance (Amendment)
Bill 2002 is the outcome of protracted negotiations between employer and
employee representatives with a view to restoring the long-term viability of the
Scheme. The agreed financial package provides reasonable protection for
injured employees and family members of deceased employees on the one hand,
and on the other hand, more prudently manages the financial exposure of the
Employees Compensation Assistance Fund (the Fund) with the introduction of a
monthly relief payment. The intention of the Bill is not, as the Honourable
LAU Chin-shek suggested, to reduce the entitlement of injured employees, but
rather to even out the cash flow of the Fund by replacing lump sum payment of
common law damages with monthly relief payment. Indeed, the initial payment
of $1.5 million was fixed after taking into account the amount of common law
damages assisted by the Board since its inception in 1991. Under the proposed
level, the vast majority of injured employees receiving assistance from the
Scheme shall be able to receive full entitlement of the relief payment within a
reasonable period of time. The Honourable LEE Cheuk-yan suggested the
establishment of a central employees' compensation bureau. I must say that the
Administration objects to this idea. The existing employees' compensation
system works well. We do not see sufficient grounds to introduce fundamental
change to replace the existing market-oriented system. A central bureau
working under a monopolistic environment is unlikely to operate in an efficient
and cost-effective manner.

Madam President, this exercise has involved prolonged discussions in the
Labour Advisory Board (LAB) and an iterate process between the Bills
Committee and the LAB through the intermediary of the Labour Department.
Throughout these discussions, we fully appreciate the goodwill on both sides to
accommodate each other. The consensual spirit is commendable and I appeal to
Honourable Members to support the Bill and the amendments which I shall
propose at the Committee stage.

Thank you.
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SECRETARY FOR EDUCATION AND MANPOWER: Madam Chairman,
I move the amendments to the clauses read out just now as set out in the paper
circularized to Members.

The first amendment to clause 1 spells out clearly that the Amendment
Ordinance, save for the provisions relating to insurer insolvency, shall come into
operation on 1 July 2002. The second amendment to the same clause is
consequential to the Legislative Council resolution passed on 19 June 2002 which
transfers the statutory functions under the Employees Compensation Assistance
Ordinance from the Secretary for Education and Manpower to the new principal
official under the accountability system.

We also propose to amend clause 29 to update the reference to the new
principal official who shall exercise the relevant statutory functions under the
Ordinance.

The original clauses 7 and 8 have sought to amend sections 17 and 18 of
the principal Ordinance so as to enable a principal contractor who has taken out
an insurance policy in accordance with section 40(1B) of the Employees'
Compensation Ordinance (ECO) to apply for assistance from the Employees
Compensation Assistance Fund (the Fund). During the deliberations of the
Bills Committee, the Hong Kong Construction Association sought clarification
over the protection to principal contractors affected by the insolvency of two
local subsidiaries of the HIH group of insurers. To address this concern, we
have decided to make it clear that the right to apply for assistance by virtue of the
amended sections 17 and 18 shall be applicable to all eligible claims irrespective
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of whether the notice of insurer insolvency is issued by the Employees
Compensation Assistance Fund Board (the Board) before, on or after the
commencement of the Amendment Ordinance.

Clause 17 adds section 25A so that the Board may join in the proceedings
at the High Court with a view to protecting the interests of the Fund. It is
proposed to make a number of minor amendments to section 25A by clarifying
that the Board may also apply for joining in the proceedings at the District Court
in accordance with the Rules of District Court, as the case may require.

Clause 17 also adds section 25B(1) so that a potential applicant is required
to notify the Board when he initiates proceedings to claim compensation or
damages. Section 25B(3) further requires such applicants to notify the Board
within a stipulated time period when he proposes to reach a settlement or obtain a
judgement against the other party. Any applicant who fails to comply with the
provisions shall not be entitled to any assistance under the Employees
Compensation Assistance Scheme. However, it is considered that there might
be practical difficulty in ascertaining the date on which a proposal is made by the
applicant. Therefore, we propose to amend section 25B(3) so that the applicant
is required to notify the Board not less than 10 days before the date of the
agreement or judgement as the case may be.

Some members of the Bills Committee also considered that the Board
should be given the discretion to allow applicants, in appropriate cases, to give a
shorter notice under section 25B(3). After careful consideration, we agree to
add section 25(3A) so as to allow the Board to shorten the 10-day period if it is
satisfied that the applicant has good reasons for failing to comply with the notice
requirement.

Clause 23 adds section 36A to provide that uninsured employers shall be
liable to pay a surcharge to the Board at three times the levy payable to the Board
in respect of the insurance policy taken out afterwards. During the
deliberations at the Bills Committee, it was suggested that employers who
repeatedly contravened the compulsory insurance requirement under the ECO
should be required to pay a higher level of surcharge to the Board. With the
support of the Labour Advisory Board, we now propose to amend the clause to
require that employers who contravened the compulsory insurance provisions
again within a period of two years shall be liable to pay a surcharge at twice the
amount of the normal rate of surcharge.
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On the advice of the Judiciary Administrator, we also propose to refine
those provisions under section 36A on appeals by employers if they are not
satisfied with the determination by the Board in relation to the surcharge.

Clause 32 adds a Schedule 4 to prescribe the amounts of relief payment or
surcharge. This is to reflect the agreement reached in the Bills Committee to
provide an enhanced amount of monthly payment to severely injured employees

who are in need of long-term care and attention.

The rest of the amendments relating to clauses 14, 19 and 30 are textual in
nature.

The above-mentioned Committee stage amendments have been agreed
with the Bills Committee after detailed discussion. I commend them to
Honourable Members.
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SECRETARY FOR EDUCATION AND MANPOWER: Madam Chairman, I
move the amendments to clauses 3 and 12 as set out in the paper circularized to
Members.

During the deliberations by the Bills Committee, some members
considered that the proposed minimum amount of the monthly relief payment at
$10,000 would not be sufficient to meet the needs of severely injured employees
who need long-term care and attention of other persons. Having regard to such
concern, the Administration consulted the Labour Advisory Board (LAB) on the
proposal to provide further assistance to these severely injured employees.

After careful consideration, the LAB agreed to the Government's proposal
that an enhanced monthly payment at $10,000 shall be payable to a severely
injured employee who suffers from quadriplegia or paraplegia resulting from the
injury as a result of which is unable to perform the essential actions of life
without the care and attention of another person, and who is awarded expenses
for such care and attention by the Court. This enhanced amount of monthly
payment shall be payable until the death of the injured employee or the aggregate
amount of the relief payment has been exhausted, whichever is the earlier.

In order to give effect to the proposal, it is necessary to add relevant
definitions under clause 3 and amend sections 20C and 20D under clause 12 to
provide for the details of the proposal.

Under clause 12, we also propose to introduce technical amendments to
sections 20A and 20B so as to make it clear that in a non-fatal work injury, the
injured employee's surviving spouse or cohabitee, children under the age of 21
and parents shall be entitled to relief payment even though the injured employee

dies for a cause not relating to the employment-related injury before the Court
passes down the award of damages.

I urge Members to vote in support of these amendments.
K7 B I N B
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SECRETARY FOR EDUCATION AND MANPOWER: Madam Chairman,
the Administration is against the amendment proposed by the Honourable
Audrey EU on behalf of the Bills Committee.

The Amendment Bill provides that in a non-fatal accident, a relief payment
shall be payable to an injured employee who has been awarded common law
damages for the employment-related injury by the Court. In the situation where
the injured employee dies before exhausting the full amount of the relief payment
to which he is entitled, the payment would be made to the surviving spouse,
cohabitee and children under the age of 21. Where the employee does not leave
any such family member, his surviving parents would be entitled to the relief
payment.

We do not agree with the Bills Committee's proposal to include the
dependant brother and sister under the age of 21 as eligible persons for relief
payment upon the death of the injured employee for the following reasons.

First, the relief payment is ex-gratia in nature. In principle, damages
should only be paid to the injured employee and should terminate in the situation
where the injured employee dies before exhausting the full amount of the relief
payment to which he is entitled. Our proposal to extend the payment to the
surviving spouse, cohabitee, children and parents of the injured employee
enables the most closely related family member to continue to benefit from the
remaining balance of the relief payment, and strikes a reasonable balance
between the interests of the employer and the interests of the injured employee.

Second, the scope of the relief payment was discussed at length by the
Labour Advisory Board (LAB) and a clear consensus was reached on the group
of persons who should be entitled to the relief payment. Brothers and sisters
were not included in the agreed categories. The Bills Committee's proposal
would give rise to questions as to why other dependants of the injured employee
should not be treated equally as brothers and sisters under the age of 21. To
re-open the issue for further consultation with the LAB on the amendment of the
Bills Committee will unscramble the agreed financial arrangements and delay
implementation of the reformed package to the Employees Compensation
Assistance Fund (the Fund) which is urgently in need of an injection of funds to
meet recurrent commitment.
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Third, the Bills Committee's proposal to include dependant brothers and
sisters under the age of 21 as eligible persons for relief payment upon the death
of the injured employees would introduce a dependency criterion. The existing
provision of the Amendment Bill does not require the other family members such
as the spouse, children or parents to prove their dependency on the injured
employee before they are entitled to the relief payment. The Bills Committee's
proposal would, therefore, create two different categories of eligible persons,
those that do not need to prove dependency and those that do.

The Chairman of the Employees Compensation Assistance Fund Board
(the Board) which is responsible for the administration of the Fund has also
expressed serious reservations on the proposal because of the difficulty of
determining "dependency". As a statutory body, the Board could only
determine applications in accordance with clear guidelines under the law. In
the absence of a clear definition of what constitutes "dependency" in the
proposed amendment, the Board's executive decision and discretion will easily
lead to arguments and appeals that may lead to protracted court proceedings.

Honourable Members may recall that the Employees' Compensation
Ordinance was amended in August 2000. One of the major change was to
replace "dependants" of the worker at the time of the accident as persons entitled
to compensation for death by his family members. The reason for this change
was that dependency had to be determined by the Court and the determination
involved time-consuming processes. Many people had to wait for many months
or even years before they could receive any compensation. The long time taken
has inflicted hardship on the family members of the deceased worker. The new
element introduced by the Bills Committee could be a retrograde step. Such
delay in payment is contrary to the spirit of the Employees Compensation
Assistance Scheme.

For the reasons which I have outlined, I am afraid that I have to disappoint
the Honourable LEE Cheuk-yan again, despite the fact that this is my last
meeting speaking on behalf of labour matters. I urge Honourable Members to
vote against the amendment put forward under the name of the Bills Committee.
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Mr LEE Cheuk-yan rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 24 were present, seven were in favour of the motion and 17
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 26 were present, 15
were in favour of the motion and 10 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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Council then resumed.
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Third Reading of Bill

THEEXE: =F -

2002 FEE#H{EIEBh (185T) HAIERE)

EMPLOYEES COMPENSATION ASSISTANCE (AMENDMENT) BILL

2002

SECRETARY FOR EDUCATION AND MANPOWER: Madam President,
the

Employees Compensation Assistance (Amendment) Bill 2002

has passed through Committee with amendments. I move that this Bill be read
the Third time and do pass.
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R (TR IERLEEM) BBAVRBE
PROPOSED RESOLUTION UNDER THE FACTORIES AND
INDUSTRIAL UNDERTAKINGS ORDINANCE

SECRETARY FOR EDUCATION AND MANPOWER: Madam President, I
move that the Factories and Industrial Undertakings (Woodworking Machinery)
(Amendment) Regulation 2002 made by the Commissioner for Labour be
approved.

The proposed Amendment Regulation seeks to prohibit the employment of
persons under 16 years of age to work on any woodworking machine. The
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amendment is required for the compliance of the International Labour
Convention No. 182: The Worst Forms of Child Labour Convention, 1999 (the
Convention).

The Convention and its accompanying Worst Forms of Child Labour
Recommendations (Recommendation No. 190) were unanimously adopted by the
International Labour Conference held in June 1999. It is one of the eight core
conventions of the International Labour Organization and is widely ratified by
member states. As at May 2002, about 120 countries have ratified the
Convention.

The Government of the Hong Kong Special Administrative Region (SAR)
is committed to the protection of the rights of children and promotion of their
interests. ~ Having consulted the Committee on the Implementation of
International Labour Standards of the Labour Advisory Board (LAB), the
Administration has concluded that the Convention should be applied to the SAR
and has notified the Central People's Government of this position in September
2001. The Central People's Government is also considering ratifying the
Convention.

The Convention calls for immediate and effective measures to secure the
prohibition and elimination of the worst forms of child labour, including the
employment of child labour in work which, by its nature or the circumstances in
which it is carried out, is likely to harm the health, safety or morals of children.
Under the Convention, a child is defined as a person under the age of 18 years.

While the Convention aims at providing protection for children under the
age of 18, Recommendation No. 190, which supplements the Convention,
provides some flexibility to lower the age limit to 16. This is on condition that
the competent authority will ensure that the health, safety and morals of children
aged 16 and 17 are fully protected, and that the children have received adequate
specific instruction or vocational training in the relevant branch of activity.

The Factories and Industrial Undertakings (Woodworking Machinery)
Regulations, that is, the principal Regulations, were enacted in 1971. In the
1970s, it was not uncommon that persons below 16 years were employed to
operate machinery of various kinds. Owing to the relatively dangerous nature
of woodworking machines, employers are allowed to employ persons under 16
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only with the written permission of the Commissioner for Labour. In granting
the permission, the Commissioner could impose additional safety precautions as
deemed necessary.

The Amendment Regulation aims to prohibit the employment of all
children below 16 years of age on woodworking machines. This is achieved by
removing the discretionary power of the Commissioner to permit the
employment of persons under 16 years of age. However, I have not
recommended raising the age limit to 18 years as there is still a practical need to
allow persons aged 16 and 17 to operate woodworking machines. Currently,
there are two designated trades under the Apprenticeship Ordinance (Cap. 47)
involving the use of woodworking machines, that is, carpenter/joiner and wood
furniture maker.  Some young persons who would like to join the
apprenticeship training or work in these trades may not have reached the age of
18. In order not to jeopardize the employment opportunity of this particular
group of persons, I have not proposed to raise the minimum age limit beyond 16
for employment on woodworking machines.

Although persons aged 16 and 17 will still be allowed to work on
woodworking machines after the proposed amendments are made, employers are
bound by their statutory obligation under current safety legislation to ensure that
adequate instruction and training have been provided to such workers.

The proposed amendment of removing the Commissioner's discretionary
power to allow employers to employ persons younger than 16 years of age will
not have any practical impact on employers and persons under 16 years of age.
The Labour Department has not received any application for permission to
employ such persons on woodworking machines since the principal Regulations
came into operation in 1971.

The Amendment Regulation, if enacted, would prohibit the employment of
any person under 16 years of age on any woodworking machines and enable the
SAR to comply in full the Convention. The proposal is supported by both the
LAB and the Legislative Council Panel on Manpower. I now recommend the
proposed Amendment Regulation to Honourable Members.

Madam President, I beg to move.
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THE PRESIDENT resumed the Chair.
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Annex |
WRITTEN ANSWER

Written answer by the Secretary for Security to Mr NG Leung-sing's
supplementary question to Question 2

If a citizen considers that the police have not handled cases of removal of dead
bodies properly, he can complain to the police officers at the scene, or lodge
complaints to police officers on duty at any of the police stations. If the citizen
is emotionally disturbed and requests for assistance, in general, the police will
help the person concerned to seek professional assistance depending on the
circumstances of the case (for example, family service centre of the Social
Welfare Department, clinical psychology service of the Hospital Authority, and
so on). In case of an emergency, the police will call for ambulance and refer
the case to the accident and emergency department under the Hospital Authority
to follow up.
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Annex |1
WRITTEN ANSWER

Written answer by the Secretary for Commerce, Industry and Technology to
Mr HUI Cheung-ching's supplementary question to Question 4

There is no information in relation to foreign investments in Hong Kong's wine
manufacturing industry. The Dutiable Commodities Ordinance (Cap. 109)
stipulates that no person shall manufacture alcoholic liquor except under a
manufacturer's licence issued by the Commissioner for Customs and Excise
under the said Ordinance. The Commissioner of Customs and Excise has not
received any applications for a manufacturer's licence in the recent two years.
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Annex 111
NOISE CONTROL (AMENDMENT) BILL 2001

COMMITTEE STAGE

Amendments to be moved by the Secretary for the Environment and Food

Clause

1(2)

Amendment Proposed

"

By deleting "and Food" and substituting
Works".

, Transport and

In the proposed section 28B(1)(c)(ii), by adding "but before the
2nd anniversary of that date" after "person".

In the proposed Schedule, in section 1(c)(i), by adding "but before
the 2nd anniversary of that date" after "you".
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Annex 1V

EMPLOYEES COMPENSATION ASSISTANCE
(AMENDMENT) BILL 2002

COMMITTEE STAGE

Amendments to be moved by the Secretary for Education and Manpower

Clause Amendment Proposed
1(2) By deleting the clause and substituting -

"(2) Subject to subsection (3), this Ordinance shall come
into operation on 1 July 2002.

(3) Section 26, section 30, insofar as it relates to section
46A(2) to (8) of the principal Ordinance as amended
by this Ordinance, and section 6 of the Schedule,
shall come into operation on a day to be appointed by
the Secretary for Economic Development and Labour
by notice published in the Gazette."

3(b) (@ In the proposed definition of "eligible person", in
paragraph (a)(ii), by adding "whether before or" after "in
the case of the death of the injured employee".

(b) By adding -
""prescribed monthly amount (extra)" (ETHA & H #
%8 (84N ) ) means the amount specified in Part

1A of Schedule 4;

"severely injured relevant eligible person" (& {5 i
R & &M A1), in relation to a relief
payment, means an eligible person -
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Clause Amendment Proposed

(@) who falls within paragraph (a)(i)
of the definition of "eligible
person”;

(b) who suffers from paraplegia or
quadriplegia as a result of the
employment-related injury
concerned such that he is unable
to perform the essential actions of
life without the care and attention
of another person; and

(c) in respect of whom a court of
competent jurisdiction in Hong
Kong has, in relation to the
employment-related injury
concerned, awarded expenses for
care and attention by another
person in respect of the period
after the award is made;".

7(d) In the proposed section 17(2), by deleting every thing after
"subsection (1)" and substituting "irrespective of whether the
notice concerned under section 20 is published in the Gazette
before, on or after the commencement of this subsection.".

8(d) In the proposed section 18(2), by deleting every thing after
"subsection (1)" and substituting "irrespective of whether the
notice concerned under section 20 is published in the Gazette
before, on or after the commencement of this subsection.".

12 (@) In the proposed section 20A, by adding -
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Clause Amendment Proposed
"(4) Where -
(@) an eligible person falls within

(b)

(©)

paragraph (a)(ii) of the definition
of "eligible person";

the death of the injured employee
concerned occurs before damages
have been awarded; and

any amount of damages for which
the employer concerned is liable
is unable to be recovered from the
employer,

then the eligible person shall be deemed to be an
eligible person who falls within subsection (1) in
respect of those damages notwithstanding that the

eligible person -

(d)

(€)

is not mentioned in the judgment
or order concerned mentioned in
subsection (2); and

is unable to take any proceedings
mentioned in subsection (3).".

(b) In the proposed section 20B, by adding -

"(1A)

Subject to section 20A(2) and

subsection (2), the aggregate amount of relief
payment to one or more eligible persons who fall
within section 20A(4) in the case of a particular
injured employee shall be the amount of damages for
which the employer concerned is liable to pay in
relation to the accident concerned after that amount is

reduced by -
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Clause Amendment Proposed

(©)

(d)

(a)

(b)

the amount of compensation
which has been paid or is
payable under the
Employees' Compensation
Ordinance (Cap. 282) in
respect of the injured
employee in relation to that
accident; and

the amount, if any, of those
damages already paid by
the employer.".

In the proposed section 20C(2)(b), by adding ", together
with, in the case of an eligible person who is a severely
injured relevant eligible person, the prescribed monthly

amount (extra)" after "higher".

In the proposed section 20D -

(1) by renumbering it as subsection (1);

(i) in subsection (1), by adding "(other than a
prescribed monthly amount (extra))" after
"section 20C(2)(b)";

(i) by adding -

"(2) A

prescribed monthly

amount

(extra) under section 20C(2)(b) shall be

payable until -

(a)

subject to section 20G, the
amount of relief payment
has been fully paid; or
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Clause

14(c)

Amendment Proposed

(b)

the severely injured
relevant eligible person
entitled to receive such
payment -

(1) dies; or

(1) has been fully paid

the amount to which
he iy entitled,
whether as relief
payment or payment
of damages from the
employer or insurer
concerned, including
any combination
thereof,

whichever is the earlier.".

By deleting the proposed section 22(6) and substituting -

"(6) Subject to the provisions of this Ordinance,
the Board may vary a determination under this section to

take account of

(a)

(b)

a person who becomes an eligible person
on or after the date of the determination;

or

the existence of an eligible person which
was not known to the Board before that

date.".
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Clause Amendment Proposed
17 (@) In the proposed section 25A -
(1) by deleting "(1) If" and substituting "If";
(1)  in paragraph (a) -
(A) Dby adding "to join in the proceedings as
a party in accordance with Order 15,
rule 6 of the Rules of the High Court
(Cap. 4 sub. leg.) or Order 15, rule 6 of
the Rules of the District Court (Cap. 336
sub. leg.), as the case may require,"
after "court";
(B) in subparagraph (iv), by adding "or"
after "proceedings;";
(i) in paragraph (b) -
(A) Dby deleting "third";
(B) by adding "or Order 15, rule 6 of the
Rules of the District Court (Cap. 336
sub. leg.), as the case may require" after
"(Cap. 4 sub. leg.)";
(iv) in paragraph (c) -
(A) Dby deleting "third";
(B) by adding "or Order 15, rule 6 of the
Rules of the District Court (Cap. 336
sub. leg.), as the case may require" after
"(Cap. 4 sub. leg.)";
(b) In the proposed section 25B -
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Clause Amendment Proposed

(1)  in subsection (2), by adding ", or failed to,"
after "cannot";

(1) by deleting subsection (3) and substituting -

"(3) A person who has served
a notice under subsection (1) on the
Board and who intends, within 45 days
after the date on which the notice has
been so served, to -

(a) enter into an
agreement with the
other party in respect
of the settlement of
the claim to which
the notice relates; or

(b) obtain any judgement
against the other
party in respect of the
claim to which the
notices relates,

shall, subject to subsection (3A), not
less than 10 days before the date of such
agreement or judgement, as the case
may be, serve a notice in writing on the
Board informing the Board that the
person intends to enter into an
agreement or obtain a judgement, as the
case may be, in respect of that claim
within 45 days after the date on which
the first-mentioned notice has been
served on the Board.
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Clause Amendment Proposed

(3A) The Board may shorten
the period of 10 days specified in
subsection (3) in the case of a person
who satisfies the Board, by notice in
writing served on the Board, that there
are good reasons why the person cannot,
or failed to, comply with that subsection
in relation to that period.";

(ii1)) by deleting subclause (4)(a) and substituting -

"(a) separate notices are required
under subsection (1) in respect of
a claim for compensation and a
claim for damages;".

19(b) By deleting the proposed section 28(4) and (5) and substituting -

"(4) If an offer made under subsection (1) is not
accepted by a person, and in subsequent proceedings in
respect of the claim to which the offer relates the person is
awarded an amount not more than the amount offered by
the Board, then the Board -

(a)

(b)

shall not be required to pay more than
the amount as awarded by the court or
tribunal concerned; and

shall not be liable to pay the costs
incurred by the person after the date of
the offer to which the claim relates.".

23 In the proposed section 36A -
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Clause

(a)

(b)

(©)

Amendment Proposed

in subsection (2), by deleting "subsection (3)" and
substituting "subsections (3) and (3A)";

in subsection (3), by deleting "The" and substituting
"Subject to subsection (3A), the";

by adding -
H(3A)

(a)

(b)

(©)

Where -

an employer has
contravened section 40(1)
of the Employees'
Compensation  Ordinance
(Cap. 282) ("first
contravention");

a notice in writing under
subsection (5)(a) has been
served on the employer in
respect of the  first
contravention; and

the employer has, not later
than 24 months after the
date on which that notice
was so served, again
contravened section 40(1)
of that Ordinance ("second
contravention"),

then, in the case of the second contravention,
the amount of surcharge payable by the
employer under subsection (1) by virtue of
subsection (2) or (3) shall be multiplied by a

factor of 2.";
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Clause

29

30

(d)

Amendment Proposed

by deleting subsections (6) and (7) and substituting -

"(6) An employer who is not satisfied
with a determination of the Board as specified
in a final notice under subsection (5)(b) may
appeal against the determination to the District
Court not later than 30 days after the final
notice is served on the employer.

(7) The District Court may in a
particular case extend the period specified in
subsection (6) where it thinks fit to do so.

(7TA)  On an appeal under subsection
(6), the District Court may -

(a) Dby order confirm, vary or
cancel the determination of
the Board as specified in the
final notice the subject of
the appeal;

(b) make such order as to costs
as it thinks fit.".

In the proposed section 45A, by deleting "% E#&EfH".

In the proposed section 46A -

(a)

(b)

in subsection (5), by deleting "31(b)" and substituting

H31H;

by adding -
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Clause

32

Amendment Proposed

"(6A) Schedule 2 is repealed.".

In the proposed Schedule 4, by adding, after Part 1, the following

"PART 1A
PRESCRIBED MONTHLY AMOUNT (EXTRA)

$10,000".
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EMPLOYEES COMPENSATION ASSISTANCE
(AMENDMENT) BILL 2002

COMMITTEE STAGE

Amendments to be moved by the Honourable Audrey EU Yuet-mee

Clause Amendment Proposed
3(b) In the proposed definition of "eligible person", in paragraph

(a)(i1), by adding -

"(D) if there is no surviving spouse or cohabitee,
surviving child and surviving parent, as mentioned in
sub-subparagraph (A), (B) or (C), any surviving
brother or sister of the injured employee who is a
dependent of the injured employee and under the age
of 21 at the time of death of the injured employee;".

12 (@) In the proposed section 20C(3), by deleting "A surviving
child who was an eligible person falling within paragraph
(a)(11)(B) of the definition of "eligible person" at the time of
the death of the injured employee" and substituting -

"A surviving child or a surviving brother or sister
who was an eligible person falling within paragraph
(@)@1)(B) or (D) of the definition of "eligible
person" (as the case may be) at the time of the death
of the injured employee".

(b) In the proposed section 20E(a), by adding "or (D)" after
"paragraph (a)(i1))(B)".



