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Thursday, 11 July 2002
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voluntarily shall be held sacred and shall be enforced by courts of justice".
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MR ABRAHAM SHEK: Madam President, I confess that I was not going to
speak. But having heard all the speeches during the last two days on the issue
of legislation on public officers pay adjustment, I decided to speak for the sake of
the record and for what I shall vote. I shall vote in favour of the Bill. The
debate has been of scholarly standard and, at times, emotionally charged. And
here, I would like to give some of my humble comments on the speeches which
could be categorized as follows:

The first group of speeches which are of scholarly standard are contributed
by the Honourable Margaret NG, the likeable legal angel — the Honourable
Audrey EU, and the gladiator of democracy — the Honourable Albert HO.
They spoke with high sounding legal arguments. They talked of principles of
justice, fairness, elements of contract, and the effect and impact on the rule of
law and good governance in Hong Kong if the Bill were to be passed. Their
arguments were truly persuasive and logical. Had I been weaker, I would have
been swayed. But then I asked myself, have these principles been molested?
Have these principles been raped? Even if the Bill is passed, what effect would
that have on Hong Kong? I cannot give an answer. I cannot give an answer
for something that I do not know. Then, I heard the speech delivered by the
Honourable Jasper TSANG, who has addressed some of these arguments.

The second group is the emotionally charged speeches delivered by some
of the colleagues who have vested interests, because they represent certain
functional groups or some of their voters. These Members are to be respected
for their arguments, for they serve their voters well. And may they be elected
again, for they are good servants to their masters.

The third group of speeches are from those who spoke for the Bill,
believing that their votes for the Government would bring about a good and
effective governance of Hong Kong. They believed that they were the
custodians of public good. Blessed are they who are fighters for the
Government, and may they enter the Kingdom of Heaven.

The fourth group of speeches are from the pragmatic practitioners, who
believed that their "yes" votes would be an effective solution to a simple problem
of employer/employee relations. This group is represented by sound arguments
put forward by the Honourable James TIEN. I bow to their courage in their
conviction and belief. Pragmatism sometimes is a hard dosage to swallow,
especially for the Honourable LEE Cheuk-yan.
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The fifth group of speeches are from the rational and independent
Members who will vote either "yes" or "no". They are represented by the
speeches given by the so-called Breakfast Group, including the Honourable Eric
LI, Ir Dr the Honourable Raymond HO, the Honourable Bernard CHAN, the
Honourable NG Leung-sing, Dr the Honourable LO Wing-lok and myself.
Members of this particular group have their beliefs and convictions. They are
prepared to give up their beliefs for the sake of public good, in order to seek a
compromise so that we can achieve harmony in society, to seek a solution that
could lead to a win-win situation. This group listens, deliberates, objectively
analyses and prepares a workable solution to address the issue of legislation.

Madam President, unfortunately, life is never ideal and it is particularly
true in this case. What is left for Members of this group who have forsaken
their beliefs in the hope of a compromise, but failing which would have no
alternative but to stick to their convictions? Some would vote "yes" and some
would vote "no". I am proud to be a member of this group.

Today's debate is Hong Kong's gains, as it bears testament to the world
that Hong Kong is still a place where the institution of freedom of speeches,
beliefs and convictions is still alive and kicking. Like many of my colleagues
who have quoted from the Bible on the wisdom of Solomon and from famous
legal cases, I follow their wisdom and quote from Winston CHURCHILL: Never
had so few sacrificed for the sake of so many during the Second World War.

May I ask the 180 000 civil servants to forget yesterday, forget today, but
follow the great tradition of the Civil Service of being obedient servants to the
Administration, accept the reality and continue to serve Hong Kong well as they
and their predecessors have done.

Madam President, legislation may not be the ideal solution. Taking into
consideration the present adverse economic environment that we are facing and
for the sake of harmony and goodwill, legislation may not be the best supplement
but the best at hand. Thank you.
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Mr LAU Chin-shek rose to claim a division.
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THE PRESIDENT announced that there were 59 Members present, 31 were in
favour of the motion and 27 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Council then resumed.
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Council then resumed.
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Mr LAU Chin-shek rose to claim a division.
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THE PRESIDENT announced that there were 59 Members present, 32 were in
favour of the motion and 26 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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MR NG LEUNG-SING: Madam President, the First Reading of this Bill dated
back to 1 November 2000. The prolonged process of scrutiny by the Bills
Committee highlights, to some extent, the controversial nature of the Bill, which
aimed at making the combating regime against drug trafficking and organized
crimes more effective. In presenting the report to this Council, the Chairman of
the Bills Committee has elaborated on many issues involved in the Bill and I will
not repeat all of them here. As a Member working in the banking industry, I
have been gravely concerned by two new measures that the Bill in its original
form sought to introduce. One of them intended to create a new offence of
dealing with property if the person dealing with it has reasonable grounds to
suspect that the property in whole or in part represents another person's proceeds
from drug trafficking or an indictable offence. The other measure sought to
raise the threshold for disclosing information relating to such properties or
transactions, making it criminal for one to have reasonable grounds of suspicion
but fail to report to the authority.

The addition of the phrase "having reasonable grounds to believe" means,
we were told, that an innocent person could well be caught if he happens to deal
with the tainted property or fail to report to the authorities even though he
genuinely harbours no suspicion whatsoever, so long as it can be proved that a
reasonable man in the same situation would suspect. In other words, objective
standards step in and replace the subjective mental state, which becomes less
relevant or even irrelevant in determining a man's guilt. It is understandable
that organizations across different financial industries and professional services
raised strong objections, since the operations of many legitimate businesses
which handle numerous transactions daily would be put under great burdens and
threats by these aggressive amendments.
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The Administration tried to appease members of the Bills Committee by
proposing a new defence for those charged with the offence of dealing with
tainted properties. But in substance, it makes little difference because an
innocent man may still be caught if he cannot prove that a reasonable man in
exactly the same situation may also do the same as he did. The question
remained unanswered for the Administration that whether a man without the
criminal state of mind should be penalized.

Thanks to the efforts jointly by the Administration and my colleagues in
the Bills Committee on United Nations (Anti-Terrorism Measures) Bill, now the
question becomes a non-issue as the Administration agreed to withdraw the
proposals in both Bills relating to criminal sanctions based upon "reasonable
suspicion". However, I hope that this is not merely a tactical retreat by the
Administration in order to get the United Nations (Anti-Terrorism Measures)
Bill passed before this Council recesses, but rather a due recognition of some
basic principles for the administration of criminal justice, and that it will not
come up later with similar proposals when it thinks opportune to do so, without
all those concerns as already raised being properly addressed.

With these remarks, Madam President, I support the Bill.
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MISS MARGARET NG: Madam President, terrorism is a new threat to the
open society and civilization as we know it. It is Hong Kong's obligation, as
directed by the Central People's Government under the Basic Law, to implement
the United Nations Security Council Resolution (UNSCR) 1373 without delay.
This I accept and appreciate. The Government has advised us that legislation is
appropriate. This, too, I am prepared to accept.

But none of these considerations give us the right to enact a law in haste,
with little regard to its real effects or consequences. Just because terrorism is
bad, does not automatically make a law aimed at fighting terrorism good and
deserving of support. The fact that some governments in the world, hit hard by
terrorist attacks, have gone overboard with anti-terrorist measures which
threaten rights and freedoms, natural justice and due process in their countries,
does not mean that we in Hong Kong should slavishly copy these measures.
More power for the state does not automatically mean that terrorism will be dealt
a harder blow. The extra power can be used just as readily against the innocent.
At the end of the day, ironically for a place like Hong Kong, the open society is
not undermined by terrorist attacks, but by anti-terrorism laws which have been
made without sober and careful thinking, compounded by haste and impatience.

Such is the case with the United Nations (Anti-terrorism Measures) Bill
now before this Council. As the report of the Bills Committee has chronicled,
the Bill was gazetted in April. The Bills Committee held its first meeting on 17
May. There was no doubt that the Bill was complex and would have serious
consequences on liberty and property. Yet half way through the scrutiny of the
Bill, the Government made it clear that it was determined to push it through by
giving notice on 24 June. During the short period of five weeks, a total of nine
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meetings were held. Six more meetings were held even after the notice was
given. I was unable to attend the last two because I had to leave Hong Kong on
a long-standing commitment. Numerous amendments were proposed. Some
seven drafts were put in succession before members. Committee stage
amendments, which members found it necessary to introduce, had little time to
be discussed.

Many of the amendments were made by cut-and-paste from other
legislation or other jurisdictions. In some cases, the Law Draftsman confessed
that he was not entirely sure of the legal effects, but felt bound to include it all
because he was afraid to leave out things from the original legislation from which
the provisions were taken. Yet, in other cases, he had excluded preconditions,
safeguards and restraints, because they were considered somehow inappropriate.
Members were not allowed the luxury of time for an overall view of the final
product to ensure that the right balance was struck and the necessary safeguards
were provided.

Madam President, there are so many serious problems with this Bill that I
hardly know where to begin. Taken as a whole, the balance is wrong. The
Bill provides for wide definitions of "terrorists", "terrorist acts", "terrorist
associates" and "terrorist property". The Chief Executive can specify by notice
in the Gazette persons, organizations and property as terrorists, terrorist
associates and terrorist property. All that is required is that he has reasonable
grounds to believe that they are so — hardly a high threshold. Once so
specified, a presumption arises that these are terrorists, terrorist associates and
terrorist property as the case may be, and it becomes a criminal offence for
anyone to have anything to do with these persons or organizations, or deal with
such property. Separately, if the Secretary for Security has reasonable grounds
to suspect — merely suspect — that any funds held by any person are terrorist
property, he or she can immediately freeze the funds for two years simply by
written notice. In such a situation, it can be expected that mistakes will be made
from time to time. As a result, innocent people wrongly suspected of being
terrorists or terrorist associates or of holding terrorist funds will suffer. So will
innocent third parties. For example, when the funds of a company suspected of
being a "terrorist associate" is frozen, its employees will not get paid their wages.
Their families will suffer. Yet, when it has been shown to be a mistake later,
the Bill does not provide for people who have suffered to be compensated.
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This is very unfair, and very wrong. If the law has to enable the
Government to act swiftly and take drastic action, with the possibility of making
mistakes which cause innocent people to suffer, then the law must make
provisions for these people to be compensated for their loss once the mistake is
proven.

A number of suggestions were made, for example, that the definition of
"terrorist act" be made narrower; that specification by the Chief Executive be
subjected to the Court's judgement; that the Secretary for Security should apply
to the Court for an injunction to freeze funds; that proper compensation should
be made.

The Government has accepted part of the comments and agreed to
introduce some amendments. But the end product, even with the amendments,
are far from satisfactory. The definitions remain far too broad for the
consequences which they give rise to under the Bill. The Secretary for
Security's power to freeze funds on suspicion remains not subject to any court
permission. The freezing order, unless successfully challenged by the person
or persons concerned by court proceedings, will last for two years. At the end
of the two years, the Secretary for Justice can apply for the property to be
forfeited. Most importantly, the compensation provision to be introduced,
clause 16A, is nothing short of outrageous. A person applying for
compensation has to prove his innocence — that he was at no time a terrorist or
terrorist associate, or that the property was at no time terrorist property. Even
that is not enough. He has to prove that the there has been some "serious
default" on the part of the Government. It is difficult to imagine how an
ordinary citizen is going to prove that any government official was seriously in
default. It is not clear why he is required to prove serious default; why the
compensation should not be borne by public funds as the cost of fighting
terrorism; and why the price has to be paid by the innocent individual.

The compensation clause that the Government proposes may be worse than
no compensation clause at all, because it imposes stricter conditions than are
required by the common law for damages. In construing this Bill, if it passes
into law, the Court may well take the view that the new clause 16A replaces the
common law.
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Yet the Government refuses to be persuaded to remove these inequitable
requirements, on the basis that they are exactly the same under the Drug
Trafficking (Recovery of Proceeds) Ordinance and the Organized and Serious
Crimes Ordinance. As I shall argue, this is a fallacy. But there was no time to
argue with the Government, and so we are in danger of being stuck with an
extremely unfair law which raises the question of whether this is in breach of the
Basic Law protection against the lawful deprivation of property without
compensation in Article 105.

Madam President, in February, the Secretary for Security had made a
statement to the Panel on Security that a "minimalist approach" would be adopted,
because Hong Kong is not subject to threats of terrorism. Legislation will
contain only what is necessary to implement the UNSCR 1373, and the Financial
Action Task Force on Money Laundering (FATF). The Secretary has not kept
her word. Clause 10 of the Bill which makes communicating a false belief that
a terrorist act has been or will be carried out a crime, is admitted by the
Government to be exceeding the UNSCR or the FATF. 1 see no necessity in
including such a provision and every need to hold the Secretary to her promise.

But the Bill exceeds the UNSCR and the FATF in other ways. I will
come to it when proposing amendments to clauses 6, 7, 8 and 9 if we go that far.
What I want to point out now, because of its wide implication, is that clause 11 of
the Bill imposes on everyone in Hong Kong, and every Hong Kong resident
outside the jurisdiction, the duty to report to the authorities if he or she has
reasonable grounds to suspect that any property is terrorist property. This is an
objective test. Provided there are objective reasons to suspect, even if one did
not in fact suspect that some property is terrorist property and therefore did not
report it, one may be guilty of a crime. The Government, having admitted that
there is just cause for concern, will introduce an amendment to change "has
reasonable grounds to suspect” to just "suspects". In other words, from the
purely objective, one goes to the purely subjective. It does not matter if one
suspects simply because one is by nature suspicious; it will still be a crime if one
fails to report his suspicion. Why the Government refuses to require both the
subjective and objective elements by using the words "suspects on reasonable
grounds"? I cannot understand.
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Neither the UNSCR nor the FATF requires Hong Kong to make a
potential criminal of every ordinary citizen. The FATF imposes the obligation
only on "financial institutions, or other business or entities subject to anti-money
laundering obligations". When this was pointed out to the Government, the
reply given was that clause 11 is just lifted from the Organized and Serious
Crimes Ordinance, which imposes the obligation on "any person".

Madam President, this is where no conscientious Member can take up the
responsibility of introducing or even framing a proper amendment to remedy the
wrong in the Bill. For it is not possible, especially under such severe pressure
of time, to specify or appropriately describe institutes and entities on whom a
duty of disclosure on suspicion should be imposed.

Thus, although I shall be forced to introduce a great many amendments in
the not unlikely event of the Second Reading of the Bill being passed, and to bore
Members very much, all the amendments put together will not make this Bill
sound, only a little less diabolical.

I do not ignore the many amendments that the Government has agreed to
introduce which are good and in the right direction, for example, in clarifying
legal professional privilege. This so-called "privilege" is not a privilege of the
lawyer but his client, and not in the lawyer's interests, but necessary in the public
interest of the administration of justice. A person, particularly a person accused
of a crime, must be able to feel utterly confident that communication between
him and his lawyer is kept in confidence. Article 35 of the Basic Law thus
enshrines a fundamental principle of the common law.

I also welcome the amendment to remove Schedules 2 and 3 which allows
persons authorized by the Secretary for Security to go on fishing expeditions
under the name of investigation or gathering evidence for the wide purposes of
the Bill. These powers of requiring people to give information, to search and
seize and break in without a warrant, make huge inroads into the right of silence
and personal liberty. However, it is to be deplored that a new clause will be
introduced for those powers to return through a backdoor, by allowing the
Secretary to make rules to the same effect.
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Madam President, as I have indicated at the beginning of my speech, there
are just too many problems and potential threats to fundamental rights in this Bill.
I cannot accept for a minute that any international obligation requires us to pass
such a law, or that any international sanction can lie against our refraining from
doing so because haste is more valuable than justice. No nation can be required
to legislate against the interests of its citizens. This Bill is against the public
interests of the Hong Kong Special Administrative Region of the People's
Republic of China. I have no hesitation in opposing it and urge Honourable
Members to do the same.
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THE PRESIDENT'S DEPUTY, MRS SELINA CHOW, took the Chair.
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Miss Emily LAU rose to claim a division.
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THE PRESIDENT announced that there were 50 Members present, 31 were in
favour of the motion and 18 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Council went into Committee.
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Committee Stage
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 49 Members present, 31 were in
favour of the motion and 17 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 25 were present, five were in favour of the motion and 20 against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 22 were present, 12 were in
favour of the motion and nine against it.  Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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THE CHAIRMAN announced that there were 47 Members present, 29 were in
favour of the motion and 16 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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THE CHAIRMAN announced that there were 50 Members present, 29 were in
favour of the motion and 20 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 22 were present, five were in favour of the motion, 16 against it
and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 21 were
present, 12 were in favour of the motion and eight against it.  Since the question
was not agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.

E2EGIE RAEHSCREOFRFEER 5 6 R ARG EFEE -

EREIR  RAEMEERR BRNGFEET -

S
il

BETF)

EREEIRE  NHERT -

(ZERTF)

EZREXITRE  HNAPAEEGERZELEFHER - WEMKREERSHE

FE BT

EREIR ABEEREARLZERRESHMELTES > SEOIEZRE T 6K
BB ILERE -



e — 2002F 7R 11 H
368 LEGISLATIVE COUNCIL — 11 July 2002

EREIR =R AEETOHER RAELHEREREEHRLOE

EZ -

RB@EBE  LF ROEXESE THRONERTEDREBES - ANERSE
CRUHEERRE - WA RONEERG R =2 EGEH 1373 RREE 1(b)fk
TR HEERRRE - AEEA AR EREIRTOGE - M A G HEE R
B¢ HHEEFMIER 7o BARBEEAYEE T MR o B Je B RE H SR o
FITRHNEBERZERN

"No person shall knowingly make available, or cause to be made available,
directly or indirectly, without lawful justification or reasonable excuse, any
funds or financial services either to, or for the benefit of, a person, knowing
that the person is for the time being specified in a notice under section 4(1) or
(2) or specified in an order under section 4A(2) published in the Gazette as a
terrorist or as a terrorist associate;"
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"Nothing in subsection (1) prohibits a person making funds available, or
causing property or financial services to be made available, either to, or for the
benefit of, a movement or organization advocating democratic government or
the protection of human rights or promoting or providing humanitarian relief or
assistance and that is not involved in any way in the carrying out of a terrorist

"
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Meeting suspended.
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Council then resumed.
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Miss Margaret NG rose to claim a division.
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Geographical Constituencies and Election Committee:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 23 were present, five were in favour of the motion and 18 against
it ; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 22 were present, 14 were in
favour of the motion and seven against it.  Since the question was not agreed by
a majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 22 were present, five were in favour of the motion, 16 against it
and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 21 were
present, 13 were in favour of the motion and seven against it. Since the
question was not agreed by a majority of each of the two groups of Members
present, she therefore declared that the motion was negatived.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 40 Members present, 20 were in
favour of the motion and 19 against it.  Since the question was not agreed by a
majority of the Members present, she therefore declared that the motion was
negatived.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 22 were present, five were in favour of the motion and 17 against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 21 were present, 13 were in
favour of the motion and seven against it.  Since the question was not agreed by
a majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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Council then resumed.
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Council then resumed.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 55 Members present, 32 were in
favour of the motion, 21 against it and one abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the motion and 21 against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 27 were present, 13 were in
favour of the motion and 13 against it.  Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 54 Members present, 33 were in
favour of the motion and 20 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 53 Members present, 42 were in
favour of the motion and 10 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 54 Members present, 33 were in
favour of the motion and 20 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 53 Members present, 34 were in
favour of the motion, six against it and 12 abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 54 Members present, 32 were in
favour of the motion and 21 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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SUSPENSION OF MEETING

2REGIE KM HESWKE 10 B 40 9 - TAFE ] IES R F528 5K
I TEHGE N LN HEAERINEFE R A EEEET -

MRS KM LM ERETE RN - MR EF 9 K 30 o L EMEHE
HEE EHMEENGE  KXEREBRER - IUBRBREEMEEGE
IR B4 9 30 o & -

EGER 10 B 40 5 B E g & -
Suspended accordingly at twenty minutes to Eleven o'clock.
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Annex VI
PUBLIC OFFICERS PAY ADJUSTMENT BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for the Civil Service
Clause Amendment Proposed
Long title (a) By adding "certain" after "adjust the pay of".

(b) By adding "certain" after "payable to".

2 By adding -

nn

civil servant”" (44 #% &) means a public officer employed
by the Government on civil service terms of
appointment at a civil service rank;".

New By adding in Part 1 -
"2A. Application
This Ordinance does not apply to -
(a) the pay of a public officer who is
remunerated on a salary, being a
starting salary, that is not lined to the

annual civil service pay adjustment;

(b) the pay or allowances of a judicial
officer -

(1)  holding a judicial office
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Clause Amendment Proposed
(A) specified in
Schedule 1 to the
Judicial Officers
Recommendation
Commission
Ordinance (Cap.
92); or
(B) known as Senior
Deputy Registrar,
High Court; or
(ii)) appointed by the Chief
Justice.".
4(3) (a) Inparagraph (a), by adding "civil service pay scales or the"
after "a point on the".
(b) In paragraph (b), by adding "civil service pay scales or the"
after "adjustments to the".
(c) By adding "civil service pay scales as adjusted under
section 3(1), or the" after "by reference to the".
(d) By adding ", as the case requires" after "under subsection
(1) " .
9 By deleting "to be read as expressly authorizing" and substituting
"varied so as to expressly authorize".
Part 6 By deleting the Part.
Schedule 3 By deleting the Schedule.
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Annex VIII

DRUG TRAFFICKING AND ORGANIZED CRIMES
(AMENDMENT) BILL 2000

COMMITTEE STAGE

Amendments to be moved by the Secretary for Security

Clause Amendment Proposed

Long title By adding ", and to consequentially amend the Mutual Legal
Assistance in Criminal Matters Ordinance" after "Crimes
Ordinance".

New By adding -

"5. Consequential amendments to
Mutual Legal Assistance in
Criminal Matters Ordinance
- (Schedule 4)

The Mutual Legal Assistance in Criminal Matters

Ordinance (Cap. 525) is amended as specified in Schedule
4.",

Schedule 1, By deleting the section and substituting -
section 2
"2. Interpretation
Section 2 is amended -

(a) 1in subsection (11), by adding -

"(aa) when a person has been
arrested for the offence and
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released on bail or has
refused bail;";
(b) by adding -
"(14) Subject to subsection
(15), nothing in this Ordinance
shall require the disclosure of any
items subject to legal privilege
within the meaning of section 22.
(15) Subsection (14) shall
not prejudice the operation of
sections 20, 21 and 22.".".
Schedule 1, By deleting paragraph (a) and substituting -
section 3

"(a) by repealing subsection (2)(c)(ii)(B) and substituting

"(B) subject to subsection (2A), a person
whose exact whereabouts are not known

I

reasonable steps have been
taken to ascertain the
person's whereabouts
(including, if appropriate, a
step mentioned in
paragraph (a), (b) or (c) of
rule 5(1) of Order 65 of the
Rules of the High Court
(Cap. 4 sub. leg.)); and
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Clause Amendment Proposed

(I) notice of those proceedings,
addressed to that person,
has been published in a

Chinese language
newspaper, and an English
language newspaper,

circulating generally in
Hong Kong; and";

(aa) by adding -

"(2A)  Where subsection (2)(c)(ii)(B)
is applicable, and notwithstanding that the
court is satisfied as mentioned in that
subsection that actions have been taken, the
court may, if it is satisfied that it is in the
interests of justice to do so, require that notice
of the proceedings mentioned in that
subsection be given to the person mentioned in
that subsection in such additional manner as
the court may direct.";

(ab) by repealing subsection (9)(b)(i1) and substituting -

"(i1) subject to subsection (9A), a person
whose exact whereabouts are not known

(A) reasonable steps have been taken
to  ascertain the  person's
whereabouts (including, if
appropriate, a step mentioned in
paragraph (a), (b) or (c) of rule
5(1) of Order 65 of the Rules of
the High Court (Cap. 4 sub.
leg.)); and
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Clause

Schedule 1,
section 5

Schedule 1,
section 7,

Amendment Proposed

(B) notice of those proceedings,
addressed to that person, has been
published in a Chinese language
newspaper, and an English
language newspaper, circulating
generally in Hong Kong.";

(ac) by adding -

"(9A)  Where subsection (9)(b)(ii) is
applicable, and notwithstanding that the court
is satisfied as mentioned in that subsection that
actions have been taken, the court may, if it is
satisfied that it is in the interests of justice to
do so, require that notice of the proceedings
mentioned in that subsection be given to the
person mentioned in that subsection in such

additional manner as the court may direct.";".

In the proposed section 5(9), by deleting "subsection (7)(b)" and
substituting "subsection (7)(a) or (b)".

(@) In paragraph (a)(ii), in the proposed section 9(1)(ba), by
adding "subject to subsection (1A)," before "if".

(b) By adding -
"(aa) by adding -

"(IA) Subject to subsection (1B),
where a power conferred on the Court of
First Instance by section 10(1) or 11(1) is
exercisable only on the ground mentioned
in subsection (1)(ba), then the Court of
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Clause

Amendment Proposed

First Instance shall specify a date on
which any restraint order or charging
order arising from that ground shall
expire, being a date -

(a)

(b)

subject to paragraph
(b), not later than is
reasonably necessary
for the purposes of
the investigation
concerned mentioned
in subsection (1)(ba);
and

in any case, not later
than 6 months after
the date on which
that order is made.

(1B) The Court of First Instance
may extend a restraint order or charging
order mentioned in subsection (1A) -

(a)

(b)

on the ground only
that the Court of First
Instance is satisfied
that the defendant
will be charged with
the offence
concerned after
further investigation
is carried out;

subject to paragraph
(c), not longer than is
reasonably necessary
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(c) By deleting paragraph (b).

for the purposes of
that  investigation;
and

(c) in any case, for not
more than 6

nn

months.".".

Schedule 1, (a) In the proposed section 10(12), by deleting everything after

section 8 "to do so" and substituting ", documents, or copies of
documents, or any other information (in whatever form), in
his possession or control which may assist the authorized
officer to determine the value of the property.".

(b) By adding after the proposed section 10(13) -

"(13A) A disclosure made in order to
comply with a requirement under subsection (12) -

(a)

(b)

shall not be treated as a
breach of any restriction
upon the disclosure of
information 1imposed by
contract or by any
enactment, rule of conduct
or other provision;

shall not render the person
who made it liable in
damages for any loss
arising out of -

(i)  the disclosure;
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Clause Amendment Proposed

(i) any act done or
omitted to be done in
relation to the
property  concerned
in consequence of the
disclosure.".

(c) In the Chinese text, by deleting the proposed section 10(16)
and substituting -

"(16) R AJEES (I FrET I FRT —

@ —EELAHRERERE > AJEER S
TR ET K > ETEUER R $500, 000 =8
A B PR i < B9 AR 89 11 £ 32 SCR% PR
CHITE DL T Wnd B Ay AT A R B E Y
BE > MELIERARE RYE 5

by —&EESERFESE > Ak ST
$250, 000 R BEZE 2 &4 - 7 0

Schedule 1, (a) In the proposed section 11(9), by deleting everything after

section 9 "to do so" and substituting ", documents, or copies of
documents, or any other information (in whatever form), in
his possession or control which may assist the authorized
officer to determine the value of the property.".

(b) By adding after the proposed section 11(10) -

"(10A) A disclosure made in order to
comply with a requirement under subsection (9) -

(@) shall not be treated as a
breach of any restriction
upon the disclosure of
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Clause

Schedule 1,
sections 10,
11 and 13(b)

Amendment Proposed

(b)

information imposed by
contract or by any
enactment, rule of conduct
or other provision;

shall not render the person
who made it liable in
damages for any loss
arising out of -

(i)  the disclosure;

(i) any act done or
omitted to be done in
relation to the
property concerned
in consequence of the
disclosure.".

(c) In the Chinese text, by deleting the proposed section 11(13)

and substituting -

"(13)  fEfAAJEES (A2 AT FRT —

@ —EELAHRERERE > AJEER S

R ETRK

2088 1 $500, 000 58

A B 4 2 B9 AR B T A 2 SR
HITE DL T Wrd B Ay AT A R B E Y
B > & LB R & R HE 5 B

(b) #1652 FE R AR K
$250, 000 R ESEE Q4 o 7 o

By deleting the sections.



e — 2002F 7R 11 H
LEGISLATIVE COUNCIL — 11 July 2002 475

Clause

Amendment Proposed

Schedule 2, By deleting the section and substituting -

section 2,

"2. Interpretation

Section 2 is amended -

(a)

(b)

in subsection (15), by adding -

"(aa) when a person has been
arrested for the offence and
released on bail or has
refused bail;";

by adding -

"(18) Subject to subsection
(19), nothing in this Ordinance
shall require the disclosure of any
items subject to legal privilege.

(19) Subsection (18) shall
not prejudice the operation of
sections 3, 4 and 5.".".

Schedule 2, By deleting paragraph (a) and substituting -

section 3

"(a) by repealing subsection (3)(c)i)(B)II) and
substituting -

"(Il) subject to subsection (3A), a person

whose exact whereabouts are not
known, reasonable steps have been
taken to ascertain the person's
whereabouts (including, if appropriate,
a step mentioned in paragraph (a), (b) or
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(c) of rule 5(1) of Order 65 of the Rules
of the High Court (Cap. 4 sub. leg.))
and notice of those proceedings,
addressed to that person, has been
published in a Chinese language
newspaper, and an English language
newspaper, circulating generally in
Hong Kong; and";

(aa) by adding -

"(3A) Where subsection
3)(c)()(B)I) is applicable, and
notwithstanding that the court is satisfied as
mentioned in that subsection that actions have
been taken, the court may, if it is satisfied that
it is in the interests of justice to do so, require
that notice of the proceedings mentioned in
that subsection be given to the person
mentioned in that subsection in such additional
manner as the court may direct.";

(ab) by repealing subsection (7C)(b)(i1) and substituting -

"(i1) subject to subsection (7D), a person
whose exact whereabouts are not known

(A) reasonable steps have been taken
to  ascertain the  person's
whereabouts (including, if
appropriate, a step mentioned in
paragraph (a), (b) or (c) of rule
5(1) of Order 65 of the Rules of
the High Court (Cap. 4 sub.
leg.)); and
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Clause

Schedule 2,
section 4

Schedule 2,
section 6

Amendment Proposed

(ac) by adding -

(B)

notice of those proceedings,
addressed to that person, has been
published in a Chinese language
newspaper, and an English
language newspaper, circulating
generally in Hong Kong.";

"(7D)  Where subsection (7C)(b)(ii) is
applicable, and notwithstanding that the court
is satisfied as mentioned in that subsection that
actions have been taken, the court may, if it is
satisfied that it is in the interests of justice to
do so, require that notice of the proceedings
mentioned in that subsection be given to the
person mentioned in that subsection in such

n,n

additional manner as the court may direct.";".

In the proposed section 10(9), by deleting "subsection (7)(b)" and
substituting "subsection (7)(a) or (b)".

(a)

(b)

In paragraph (a)(ii), in the proposed section 14(1)(ba), by
adding "subject to subsection (1A), before "if".

By adding -

"(aa) by adding -

"(1A) Subject to subsection (1B),

where a power conferred on the Court of
First Instance by section 15(1) or 16(1) is
exercisable only on the ground mentioned
in subsection (1)(ba), then the Court of
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First Instance shall specify a date on
which any restraint order or charging
order arising from that ground shall
expire, being a date -

(a)

(b)

subject to paragraph
(b), not later than is
reasonably necessary
for the purposes of
the investigation
concerned mentioned
in subsection (1)(ba);
and

in any case, not later
than 6 months after
the date on which
that order is made.

(1B) The Court of First Instance
may extend a restraint order or charging
order mentioned in subsection (1A) -

(a)

(b)

on the ground only
that the Court of First
Instance is satisfied
that the defendant
will be charged with
the offence
concerned after
further investigation
is carried out;

subject to paragraph
(c), not longer than is
reasonably necessary
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Clause Amendment Proposed

(c) By deleting paragraph (b).

for the purposes of
that  investigation;
and

(c) in any case, for not
more than 6

nn

months.".".

Schedule 2, (a) In the proposed section 15(12), by deleting everything after

section 7 "to do so" and substituting ", documents, or copies of
documents, or any other information (in whatever form), in
his possession or control which may assist the authorized
officer to determine the value of the property.".

(b) By adding after the proposed section 15(13) -

"(13A) A disclosure made in order to
comply with a requirement under subsection (12) -

(a)

(b)

shall not be treated as a
breach of any restriction
upon the disclosure of
information 1imposed by
contract or by any
enactment, rule of conduct
or other provision;

shall not render the person
who made it liable in
damages for any loss
arising out of -

(i)  the disclosure;
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(i) any act done or
omitted to be done in
relation to the
property concerned
in consequence of the
disclosure.".

(c) In the Chinese text, by deleting the proposed section 15(16)
and substituting -

"(16) AR AJEE (A AET R SEIT —

@ —EBELAHRERERE > AJEER S
TR ET K > ETEUER R $500, 000 =8
A B PR 1 < 09 AR 89 1T 12 & 5% IR
2 BB DL T #k R HLAY W BB Y
B > & LB R & R YE 5 B

by —&EESERFESE > Ak ST
$250, 000 R Bk 2 &4 - 7 0

Schedule 2, (a) In the proposed section 16(9), by deleting everything after

section 8 "to do so" and substituting ", documents, or copies of
documents, or any other information (in whatever form), in
his possession or control which may assist the authorized
officer to determine the value of the property.".

(b) By adding after the proposed section 16(10) -

"(10A) A disclosure made in order to
comply with a requirement under subsection (9) -
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Amendment Proposed

(a) shall not be treated as a
breach of any restriction
upon the disclosure of
information imposed by
contract or by any
enactment, rule of conduct
or other provision;

(b)  shall not render the person
who made it liable in
damages for any loss
arising out of -

(1)  the disclosure;

(i) any act done or
omitted to be done in
relation to the
property  concerned
in consequence of the
disclosure.".

(c) In the Chinese text, by deleting the proposed section 16(13)

and substituting -

"(13)  fEfRIAJEES (A2 AT FR1T —

(@)

(b)

—REAREFESE  TREES 5
TR ET K > ETEUER R $500, 000 =8
A B A 5C 2 HY AR B T AE 2 SR T A
S HITE DL T W nd B Ay AT A R B E Y
BE > MaELIERAE R 5

— &8 i 2 2 P E 3R > Al g & K
$250, 000 R Bk 2 &4 - 7 0
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Schedule 2, By deleting the sections.
sections 9
and 10
Schedule 2, By deleting paragraph (b) and substituting -
section 11
"(b) Dby repealing paragraphs 15 and 16 and substituting -
"15. Drug Trafficking
(Recovery of
Proceeds)
Ordinance (Cap.
405)
section 25(1)  dealing with property
known or believed
to represent
proceeds of drug
trafficking
16. Organized and
Serious  Crimes
Ordinance (Cap.
455)
section 25(1)  dealing with property
known or believed
to represent
proceeds of
indictable
offence".".
Schedule 3, (a) In paragraph (b)(ii) -
section 3

i) in

the proposed
everything after "to do so" and substituting ",

section 10(12), by deleting

"
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Amendment Proposed

documents, or copies of documents, or any other
information (in whatever form), in his possession or
control which may assist the authorized officer to
determine the value of the property.";

(1)) by adding after the proposed section 10(13) -

"(13A) A disclosure made in order
to comply with a requirement under subsection
(12) -

(a)  shall not be treated as
a breach of any
restriction upon the
disclosure of
information imposed
by contract or by any
enactment, rule of
conduct or other
provision;

(b) shall not render the
person who made it
liable in damages for

any loss arising out
of -

(i)  the disclosure;

(1)) any act done or
omitted to be

done n
relation to the
property

concerned in
consequence of
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the
disclosure.";

(ii1) in the Chinese text, by deleting the proposed section
10(16) and substituting -

"(16) R AJEEE (1) FTET R FEIT —

@ —RIEAHKEFEIE K
2O FRAR > GXEL
$500, 000 = J& & B IR < 1Y
TR By M A E EZ PR & < B 1%
Pl Wk R B A W] B O Y
BE MEUREBERRKER
#E 1 5K

pulll

DN =

b)) —REFSHETFTEFE JES
= $250,000 K B
ﬁz ° ” «

A
AN

(b)  In paragraph (b)(iii) -

(1)  in the proposed section 11(9), by deleting everything
after "to do so" and substituting ", documents, or
copies of documents, or any other information (in
whatever form), in his possession or control which
may assist the authorized officer to determine the
value of the property.";

(1) by adding after the proposed section 11(10) -
"(10A) A disclosure made in order

to comply with a requirement under subsection

) -
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(a)  shall not be treated as
a breach of any
restriction upon the
disclosure of
information imposed
by contract or by any
enactment, rule of
conduct or other
provision;

(b) shall not render the
person who made it
liable in damages for

any loss arising out
of -

(i)  the disclosure;

(ii) any act done or
omitted to be

done in
relation to the
property

concerned in
consequence of
the
disclosure.";

(ii1) 1in the Chinese text, by deleting the proposed section
11(13) and substituting -

"(13) AR AJEE A2 FRETHI ST —

(@ —RELSHKEFEFE FIEEE
25 FE K ETE %m e
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$500, 000 =k J& & B K #H < 1Y
ey EERZEMNSNIE
Pl Wk R B A W] B A Y
BE MEUREBRRKER
#E 1 5K

i

by —RIEE SRR EIR Al E
= $250,000 K E: %%
E'3099 ”

pu(ll
=,

New By adding -
"SCHEDULE 4 [s. 5]

CONSEQUENTIAL AMENDMENTS TO MUTUAL
LEGAL ASSISTANCE IN CRIMINAL
MATTERS ORDINANCE

1. Interpretation

Section 2 of the Mutual Legal Assistance in Criminal
Matters Ordinance (Cap. 525) is amended by adding -

"(10) Subject to subsection (11), nothing in
this Ordinance shall require the disclosure of any
items subject to legal privilege within the meaning of
section 13.

(11) Subsection (10) shall not prejudice the
operation of Part IV.".
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Clause

Amendment Proposed

2. Enforcement, etc. of external
confiscation orders

Schedule 2 1s amended -

(a)

in section 7, by adding -

"(11) An authorized officer may,
by notice in writing served on a person
who holds any realisable property the
subject of a restraint order, require the
person to deliver to the authorized
officer, to the extent that it is practicable
to do so, documents, or copies of
documents, or any other information (in
whatever form), in his possession or
control which may assist the authorized
officer to determine the value of the

property.

(12) A person who receives a
notice under subsection (11) shall, as
soon as is practicable after receipt of the
notice, comply with the notice to the
extent that it is practicable to do so
taking into account the nature of the
realisable property the subject of the
restraint order concerned.

(13) A disclosure made in order
to comply with a requirement under
subsection (11) -

(@)  shall not be treated as
a breach of any
restriction upon the
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(b)

(14) Any

disclosure of
information imposed
by contract or by any
enactment, rule of
conduct or other
provision;

shall not render the
person who made it
liable in damages for
any loss arising out
of -

(i)  the disclosure;

(1) any act done or
omitted to be

done n
relation to the
property

concerned in
consequence of
the disclosure.

person who

contravenes subsection (12) commits an
offence and is liable on conviction to a
fine at level 5 and to imprisonment for 1

year.

(15) A person who knowingly
deals in any realisable property in

contravention of

a restraint order

commits an offence.
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Clause

(b)

Amendment Proposed

(16) A person who commits an
offence under subsection (15) is liable -

(a) on conviction upon
indictment to a fine
of $500,000 or to the
value of the
realisable  property
the subject of the
restraint order
concerned which has
been dealt with in
contravention of that
order, whichever is
the greater, and to
imprisonment for 5
years; or

(b) on summary
conviction to a fine
of $250,000 and to
imprisonment for 2
years.";

in section 8, by adding -

"(9)  An authorized officer may,
by notice in writing served on a person
who holds any realisable property the
subject of a charging order, require the
person to deliver to the authorized
officer, to the extent that it is practicable
to do so, documents, or copies of
documents, or any other information (in
whatever form), in his possession or
control which may assist the authorized
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officer to determine the value of the

property.

(10) A person who receives a
notice under subsection (9) shall, as
soon as is practicable after receipt of the
notice, comply with the notice to the
extent that it is practicable to do so
taking into account the nature of the
realisable property the subject of the
charging order concerned.

(11) A disclosure made in order
to comply with a requirement under

subsection (9) -

(a)

(b)

shall not be treated as
a breach of any
restriction upon the
disclosure of
information imposed
by contract or by any
enactment, rule of
conduct or other
provision;

shall not render the
person who made it
liable in damages for
any loss arising out
of -

(i)  the disclosure;

(1) any act done or
omitted to be
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Clause

Amendment Proposed

(12) Any

done n
relation to the
property

concerned in
consequence of
the disclosure.

person who

contravenes subsection (10) commits an
offence and is liable on conviction to a
fine at level 5 and to imprisonment for 1

year.

(13) A person who knowingly
deals in any realisable property in

contravention of

a charging order

commits an offence.

(14) A per

son who commits an

offence under subsection (13) is liable -

(a)

on conviction upon
indictment to a fine
of $500,000 or to the
value of the
realisable  property
the subject of the
charging order
concerned which has
been dealt with in
contravention of that
order, whichever is
the greater, and to
imprisonment for 5
years; or
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(b)

on summary
conviction to a fine
of $250,000 and to
imprisonment for 2

nn

years.".".



