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R
TABLING OF PAPERS

THI SRR E (EBEAHA) B 21 B Q) RBHEERK :
The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

=R bt e Nl
(2001 FERM M (BFT) MAI) ..o o . 248/2001
(oA (EfAarMBREERS) HJEl) ... .. 249/2001

Subsidiary Legislation/Instruments L.N. No.
Dutiable Commodities (Amendment) Regulation 2001 .. 248/2001

Companies (Summary Financial Reports of Listed

Companies) Regulation............................... 249/2001
HAD S

F3 S — WMEXFREEEZAEEEFRS 2000-01

F32H — BEHEREHEREZEY
TEEEFEEE-FFH

#3395 — EEZFEE-FAHBRO(EEHRFEES T=0F
) Y BUR E S

F3MHgE — BHEHEEABEBHLEHEELFE

CEEEEBEFER

(2001 EHFHER (BF]) ROIER) ZEFERE
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Other Papers

No. 31 — Annual Report of the Protection of Wages on Insolvency
Fund Board 2000-01

No. 32 — Hong Kong Council on Smoking and Health
Annual Report 2000-2001

No. 33 — The Government Minute in response to the Thirteenth
Annual Report of the Ombudsman issued in June 2001

No. 34 — Office of the Privacy Commissioner for Personal Data,

Hong Kong
Annual Report 2000-2001

Report of the Bills Committee on The Ombudsman (Amendment) Bill
2001

®E
ADDRESS

EE: #E  BBAARGHAEE__FETE-FAHAFRN (FEFRE
ERTZMFE®H) WERFEXLOAG RS -

FE_SZT—FAAZTRN(FEFREEET=ZHEFER) WBFEX
The Government Minute in response to the Thirteenth Annual Report of the
Ombudsman issued in June 2001

BBRARAR: EHLL (FEFHFEESET-_MFR) £5F0 6 A 27
H¥E 2 Ha TLiR g - & I BUR & 56 & B i 8 S > [0 JE i 5 Bl F ey i 6
KBS 10 P sk (8 2 A 42 HH B9 22 5k > 38 A 08 HR R BB R A0 JRR] DU A it B 22
B EREEERRERNEN - HEERBUTE SGERAILET -

BUFESIARE THFHEER 2000-01 4 £ 2 58 2 06 52 5 22 3 09 4% 37 (
o LRHRERSLEHREMEN O FEERAENMEZE - KRZEEEFTY KD
BUkfm o~ BRI E AR B eHEM T mMARELERARE B
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BUFERF e s et —E DU EmEEE S FFEEHREE > mMEMARE T E
FFF 2 EAOE dE T ARTERNREMGR - 55 5 A M2 72001
FHHFHEE (BF]) REIEZXR) > E-TINREHFREENHILNE KL FIE
ERCR - WMRAF L > B HE B LB 2w R EF 2B LR > B
FEERFIRI A SRR CE IR ~ RS BT Ay TAE > & 28 8 5 FE 4 F0 A
HIER -

{20 1= 7] 5 B AR BT k8 SC AT AT 3 0 (B e — D R MR > M REE
et e E R -

i B 2t e

B EHMNOEREE
ORAL ANSWERS TO QUESTIONS

T OB o R R OR I — RN TS EE K 12 F 15 5
i - HR T 3 A0 SR BT MR LR O B - B 4R 0 0 N R
AR NE SRR -

% HEH -

HEAHMLERNHAE
Regulation on Use of Laser Devices

1, ERIKRBE : L A B IF LML P M & 5E B Ve (70 BOE a8 0 £
whe R E UL as iy > AT HBE TR ERE W E A& #EaTH9 (B0t
LEFA) - B BFA & &EHAE -

(—) FEERLSLEREXLFIHOUEBERE 5 HEF 2 5 FE
Wt st 8T - EHA 0 BE 3 F I IE N 509 20 H R E H R #E 0
REDNBA BERESHEHEEZRE ( "HZg™ ) £F
F& I [] #¢ 12 7 2 2D 53 R B £ 7
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WRE EE ) (=17%) (+61%)
e &t 5 949 4 314 o 115
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() FET— 5 Fo B 5 18 i B I
I 5= —

1998 £ £ 2000 5 M # b 2 09 (& F IR 1595 L0y (@ = B 2 SR i fig 7

1998 1999 2000 4
e £ N % 490 393 305
o B N B - - 1
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abx MRIE (1999 F A8 (BET) BRB1) - A1F 5% N 12 2 SE s i 9 R ik T AE
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BAREBENTBRNBRERBERATE
Visa Service and Requirement Applicable to Russian Nationals

8. MR HOWARD YOUNG: Madam President, | have learnt that a group of
60 Russian nationals holding valid visas for entry to the Mainland for attending
an exhibition there could not take a short trip to Hong Kong on their way back to
Russia because there was insufficient time for the Immigration Department
(ImmD) to process their visa applications under the normal procedure. They
were also ineligible to apply for visas to visit Hong Kong under the fast-track visa
service because it was available only to Russian nationals travelling in the
Mainland as a group organized by one of the two approved travel agents. In
this connection, will the Government inform this Council:
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(@)

(b)

(©)

of the number of visas granted to Russian nationals under the fast-
track visa service since its introduction on 18 January 1999 and the
average time now taken to process such applications; and whether it
has reviewed the arrangements for the fast-track visa service with a
view to increasing the number of approved travel agents and the
daily quota of 100 persons;

of the time it takes to process visa applications from Russian
nationals to visit Hong Kong under the normal procedure and
whether it will consider shortening the processing time for such visa
applications, in particular, those related to emergency or urgency;
and

whether it will consider relaxing the visa requirement applicable to
Russian nationals, in particular those travelling in groups and
holding valid visas to visit the Mainland, and granting visa-free
access to those who are in transit via Hong Kong?

SECRETARY FOR SECURITY: Madam President, with reference to the case
referred to by the Honourable Member in his question, we have made enquiries
with the ImmD and the Beijing Office. None of them have any record of the
case in question. The answers to the Honourable Member's questions seriatim
are as follows:

(a)

Since the introduction of the fast-track visa service for Russian tour
groups travelling in the Mainland on 18 January 1999, only three
Russian tour groups comprising a total of 60 visitors have visited
Hong Kong under the service. The visa processing time for each
tour group member is three working days.

The number of Russian visitors visiting Hong Kong has been
increasing (5 736 in 1998; 7 281 in 1999; 10 324 in 2000), but this
has not resulted in a corresponding increase in the demand for the
fast-track visa service as noted above. Accordingly, we do not
have any plans to increase the number of authorized mainland tour
operators or the daily quota of 100 persons, and would review our
position from time to time having regard to service demand.
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(b)

(©)

Under the fast-track visa service, visa applications of Russian
nationals travelling in the Mainland may be submitted collectively,
in a group of normally no less than 10 persons, by one of the two
authorized mainland tour operators to the Hong Kong ImmD or the
Beijing Office. However, it is not a requirement that they have to
travel in the Mainland in a group organized by the two authorized
mainland tour operators.

Simplified arrangements are in place for Chinese diplomatic and
consular missions and the Beijing Office of the Government of the
Hong Kong Special Administrative Region to issue single or double
journey visit visas to Russian visitors for a stay of up to 14 days in
Hong Kong without reference to the Hong Kong ImmD. Such visa
applications are normally finalized within one week. Visit visa
applications made to the Hong Kong ImmD, which are largely
applications for multiple journey visit visas for a stay of more than
14 days in Hong Kong, are normally finalized within four weeks.

The ImmD will also expedite the processing of visa applications to
deal with situations of emergency or urgency. Such applications
will be considered on a case by case basis and visas may be issued
within one working day (that is, on the day of application). A
condition is that the applicant must fulfil normal immigration
requirements such as holding a valid travel document with adequate
returnability to his country of residence or citizenship and having no
likelihood of becoming a burden on Hong Kong.

Russian visitors require a visa to visit Hong Kong and there is no
plan to change this requirement.

FRERMEFEFE LR
Applications for Operation of Non-franchised Bus Service
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PEREEIEEHUGE E 24 I\RBERBNRE
Implications of 24-hour Operation at Land Boundary Control Points

20. MISS EMILY LAU: Madam President, on 14 November this year, the
Secretary for Security informed this Council that the 24-hour provision of cross-
boundary passenger clearance remained a long-term objective of the Hong Kong
Special Administrative Region. In view of the fact that the issue has never been
discussed in this Council, will the executive authorities inform this Council:

(@)

(b)

()

how the Administration has come to the conclusion that the above
arrangement is a long-term objective;

whether the Administration has assessed the economic, social and
transportation implications of the implementation of 24-hour
operation at land boundary control points; if so, of the details of the
assessment; and

whether and when the Administration intends to consult the public
on this issue?

SECRETARY FOR SECURITY: Madam President,

(a)

The conclusion that the 24-hour provision of cross-boundary
passenger clearance should remain a long-term objective was
reached following close consultations between Hong Kong and
mainland authorities and careful balancing of a multitude of factors.

Both Hong Kong and the Mainland see the gradual extension of the
operating hours for cross-boundary passenger clearance as a natural
development in view of the close social and economic ties as well as
increasing flow of people between the two places. Both sides
recognize that the further extension of operating hours in a gradual
manner would eventually lead to 24-hour clearance, and have
accordingly agreed that this should be adopted as a common long-
term goal. The pace at which this long-term goal is to be achieved
depends on a careful balance of all the factors at play, including
practical needs, the interests of the peoples of the two sides,
efficient use of resources as well as socio-economic considerations.
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(b)

Against the above background, the two sides agreed at the 4th
Plenary of the Hong Kong/Guangdong Co-operation Joint
Conference on 25 July 2001 that, as an immediate measure, the
operating hours at Lo Wu should be extended for 30 minutes on the
day before and during a Hong Kong Public Holiday. Also, as a
mid-term measure, the extension should apply daily and the
operating hours at Lok Ma Chau should be aligned with those at Lo
Wu. The immediate measures are already in place and have
operated smoothly during the recent Mid-Autumn/National Day and
Chung Yeung Festival holidays. The mid-term measures will be
implemented with effect from 1 December 2001, when the control
points at both Lo Wu and Lok Ma Chau will operate from 6.30 am
to 12 midnight.

We would closely monitor the situation following the
implementation of the mid-term measures, and consider the timing
and extent of further extension taking into account all relevant
factors, and in the light of consultations with mainland authorities.

The Administration's preliminary assessment of the economic,
social and transportation aspects of 24-hour cross-boundary
passenger clearance is set out below. Since 24-hour passenger
clearance is a long-term goal, the Administration will need to update
its assessment in light of the implementation of the mid-term and
any further extension measures:

- Economically, further extension of cross-boundary
passenger clearance to up to 24 hours will facilitate
freer flow of people and services and is likely to be
conducive to the growth of commercial and business
ties between the two places and further strengthen the
role of Hong Kong as a major services centre in South
China. On the other hand, the prospect of some
negative impact on certain specific sectors such as retail
and property prices in areas close to the boundary
cannot be ruled out, although such impact would only
be temporary and is likely to be outweighed by the
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benefits to the overall economy. In addition, the
extent of any negative impact may also vary depending
on the number and choice of control points providing
24-hour cross-boundary clearance. Careful handling
is required.

- There is no consensus on the social implications of 24-
hour cross-boundary passenger clearance and the issues
involved are wide-ranging and complex. For example,
some people are worried that the increased convenience
resulting from longer passenger clearance hours could
pose risks to family unity as Hong Kong people might
find it easier to develop extra-marital relationship
across the border, whilst some dismiss this as far-
fetched. Our preliminary view is that provided that
we do it in a gradual and incremental manner, in
accordance with the approach adopted by the two sides
in dealing with this question, the community should be
able to adjust over time so that the fabric of our society
will not be adversely affected.

- From a transportation angle, 24-hour passenger
clearance in itself will not help much to solve the
problems of congestion at our control points since the
number of people crossing the boundary in the unsocial
hours is unlikely to be substantial. In the final
analysis, the solution lies in expanding the capacity of
our control points to deal with peak hour passenger
traffic and in building more cross-boundary facilities at
appropriate locations and supporting them with
adequate transportation infrastructure. With this in
mind, we are expanding existing facilities at both Lo
Wu and Lok Ma Chau and proceeding at full steam
with the construction of the Shenzhen Western Corridor
and the Lok Ma Chau Spur Line, which we aim to
complete in 2005 and in 2006-07 respectively.
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(¢)  The issue of 24-hour opening of our boundary control points has
been widely discussed by different sectors of the community for
some time and public views on the subject are divergent. A
diversity of views have been expressed and the Administration is
fully aware of them. The Administration will continue to take
careful note of views from all walks of life expressed through
various channels.
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MISS MARGARET NG: Madam President, as Chairman of the Bills
Committee on The Ombudsman (Amendment) Bill 2001, I report on the
deliberations of the Bills Committee.

The main purpose of the Bill is to amend The Ombudsman to make The
Ombudsman a corporation sole to enable it to operate in a mode independent of
the Administration. The Bill adds a new Schedule 1A to the Ordinance
requiring The Ombudsman to be subject to certain accounting and auditing
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requirements, including examination by the Director of Audit. In addition, the
Bill brings the Equal Opportunities Commission and the Office of the Privacy
Commissioner for Personal Data within the jurisdiction of The Ombudsman.

The Bill also proposes other amendments to provide statutory basis for
certain functions being performed by The Ombudsman. These include
provisions for preliminary inquiries, dealing with complaints by mediation, and
appointment of advisers.

The Bills Committee supports conferring an independent status on The
Ombudsman to make it a corporation sole, and bringing the Equal Opportunities
Commission and the Office of the Privacy Commissioner for Personal Data
within the jurisdiction of The Ombudsman. The Bills Committee has carefully
examined the provisions in the Bill with the Administration. As the
deliberations are detailed in the report of the Bills Committee, I wish only to
highlight a few important points.

The Bills Committee has noted that the drafting of clause 3 in the Bill and
the existing provisions in the Ordinance make it difficult to distinguish between
The Ombudsman as a corporation sole from the person holding the office. The
Administration has accepted members' views and agreed to move amendments to
clause 3 to make the distinction clear.

On the tenure of office of The Ombudsman, some members have queried
the rationale of permitting a person to be appointed to the office of Ombudsman
for an indefinite number of terms. Members have suggested that The
Ombudsman should be reappointed for not more than one further term of five
years, by the end of which the person shall have been in the post for 10 years.
The Administration does not agree to impose such a restriction. The Bills
Committee resolved that I should move the amendment on behalf of the Bills
Committee. [ shall speak more on this amendment during the Committee stage.

The Bills Committee also notes that the Bill provides for the salaries of
staff of The Ombudsman and their terms and conditions of appointment to be
approved by the Chief Executive. In line with the spirit of the Bill which is to
allow flexibility for The Ombudsman to make its own administrative and
financial arrangements, members have requested the Administration to consider
empowering The Ombudsman to determine the terms and conditions of his staff.
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The Administration has accepted the Bills Committee's suggestion and will move
an amendment to transfer the power of approving the terms and conditions of
appointment of staff from the Chief Executive to The Ombudsman.

The Administration has informed the Bills Committee that The
Ombudsman will strictly adhere to the principle that the remuneration package
for his staff should be no better than that of the civil servants, and this will be
specified in a Memorandum of Administrative Arrangements to be signed
between the Administration and The Ombudsman.

As regards the monitoring of the work of The Ombudsman, some
members of the Bills Committee are of the view that there should be adequate
checks and balances while maintaining the independence of The Ombudsman.
They have requested the Administration to consider whether the management and
operation of The Ombudsman should be subject to monitoring by the Legislative
Council or a statutory committee.

The Administration has advised that The Ombudsman is responsible to the
Chief Executive and the Legislative Council, and that there are adequate and
effective monitoring and accountability provisions in the legislation. For
example, The Ombudsman may be removed by resolution of this Council. He
has to make an annual report to the Chief Executive for tabling in this Council.
He has the power to report to the Chief Executive cases of serious irregularity or
injustice, and such reports have to be tabled in Council. In addition, The
Ombudsman is subject to monitoring by the Director of Audit and by the public.
The Administration, therefore, does not consider it necessary to set up a standing
committee to monitor the work of The Ombudsman.

To enhance the accountability of The Ombudsman to the Council and to
the public, the Bills Committee has suggested that the annual report of The
Ombudsman to be tabled in Council should include the number of complaints
against the outcome of investigation and the outcome of such complaints. The
Ombudsman has accepted the suggestion.

As regards the new section 11B on dealing with complaints by mediation,
the Bills Committee is particularly concerned that the legislation and The
Ombudsman should avoid giving a wrong message to the public that the
complainants may be compelled to accept mediation in lieu of investigation,
especially if the subject matter of the complaint involves injustice or serious
maladministration.
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The Administration has explained to the Bills Committee that the proposed
section is only to formalize an existing service provided by The Ombudsman,
and there are sufficient safeguards in the new section 11B to protect the interest
of the complainant and to ensure the impartiality of any subsequent investigation.
For example, participation in the mediation by parties concerned is entirely
voluntary and either party can withdraw at any time. Should the mediation fail
and the matter is then dealt with by way of investigation, the mediator will not
take part in the investigation.

The Bills Committee however, considers that for the avoidance of doubt,
the types of complaints which may be dealt with by mediation should be specified
in the Bill. The Administration has accepted the Bills Committee's suggestion
that only those cases which involve "no or only minor maladministration" can be
dealt with by mediation. To ensure the impartiality of subsequent investigation
and to avoid any possible conflict of interest, the Administration also agrees to
move an amendment to specify that the person appointed to be The Ombudsman
will not act as a mediator personally in any case.

Madam President, subject to the amendment that I shall move at the
Committee stage, I urge Members to support the Bill.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam President, I am
most grateful to the Honourable Margaret NG and other members of the Bills
Committee for the careful consideration that they have given to this Bill.

The purpose of the Bill, as explained by Miss Margaret NG, is to improve
the efficiency of the Office of The Ombudsman and to reinforce its independent
status.

We agree totally with the Bills Committee that we should propose further
amendments to enable The Ombudsman to function better, to clarify the new
powers vested in The Ombudsman and to refine the drafting of the Bill. I shall
move these amendments at the Committee stage. These amendments have the
support of the Bills Committee as a whole. I would just like to highlight the
more prominent ones here.

One amendment proposes to transfer to The Ombudsman the authority to
determine the terms and conditions of service of his staff. This is in line with
the spirit of protecting The Ombudsman's full independence from the
Administration.
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This notwithstanding, we are proposing this amendment on the clear
understanding that The Ombudsman will adhere strictly to the long-standing
principle that the remuneration package offered to his staff, like any other
publicly-funded bodies, should not be better than that applicable to comparable
ranks in the Civil Service. We shall reflect this principle in our Memorandum
of Administrative Arrangements with The Ombudsman.

I will also move a number of technical amendments to prescribe more
precisely the new powers vested in The Ombudsman. For example, we will
make it clear that The Ombudsman may appoint advisers to tender technical or
professional advice.

In response to the Bills Committee's suggestion, we have set out clearly
The Ombudsman's undertaking to resort to mediation only when a complaint
involves no or minor maladministration. In order to preserve The
Ombudsman's impartiality in any possible investigation following an
unsuccessful mediation service, we agree that we should preclude The
Ombudsman from acting as a mediator personally. These provisions will
provide added safeguards to protect a complainant's right of access to mediation
service, and to ensure that The Ombudsman will not be detracted from his
primary duty of conducting investigation under the Ordinance.

I would now turn to the proposed amendment to be moved by
Miss Margaret NG and explain why the Administration cannot accept the
amendment.

The Honourable Member seeks, in effect, to restrict the Chief Executive's
power of appointment of The Ombudsman, such that the Chief Executive can
reappoint The Ombudsman for one term only, no matter how capable and
outstanding the incumbent is. I should state from the outset that the
appointment and reappointment of The Ombudsman, as with other statutory
authorities, should be considered primarily on the basis of merit and performance.
Indeed, all factors being equal, we should regard a public officer's years of
experience in office as an asset.

The Honourable Andrew CHENG just now has asked me to elaborate on
the importance of continuity in this office, for he believes that this forms the



e — 2000 11 B 28 H
108 LEGISLATIVE COUNCIL — 28 November 2001

basis of the Administration's objection to Miss Margaret NG's proposed
amendment. Let me explain that this is not the Administration's contention.
Very simply in this connection, we do not think that it is right to discriminate
against an incumbent because of his longer experience in the job. It is also
illogical to do so. There are of course other more compelling arguments which
I shall explain. For many people, the function of The Ombudsman is very
similar to that of a Judge. It seems rather illogical to argue that the tenure of a
Judge should thus be limited because he has long been on the job. Furthermore,
a restriction on the term of reappointment might discourage a promising and
younger candidate from taking up appointment on the ground of limited career
prospect. So the amendment does not make to us very much sense.

I am aware of the concern expressed over the possible abuse of office or
complacency by an authority arising from a prolonged appointment. But surely,
the Chief Executive will take these factors into account in considering
reappointment.  Furthermore, The Ombudsman Ordinance has already
provided effective checks and balances over the work and performance of The
Ombudsman whilst protecting his independence. These include the Legislative
Council's power in examining The Ombudsman's annual report, in scrutinizing
his office's annual estimates, and in passing a resolution to remove him from
office on the ground of inability to discharge his statutory functions. In this
regard, it has been the established practice for The Ombudsman to meet with the
Legislative Council to discuss his work and development plan regularly. These
arrangements provide, I submit, a very high degree of accountability and
transparency expected of the important office of The Ombudsman.

For all these very important reasons, the Administration does not agree
with the amendment to be moved by Miss Margaret NG.

I am pleased that the underlying principles of the Bill, which are to make
The Ombudsman's office more efficient and independent from the
Administration, have the general support of the Legislative Council. I am sure
that Members will continue to support the work of The Ombudsman in enhancing
the quality and accountability of public administration in general.

Madam President, with these remarks, I recommend the Bill to Members.
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MISS MARGARET NG: Madam Chairman, on behalf of the Bills Committee
on The Ombudsman (Amendment) Bill 2001, I move the amendment in my name
on the Agenda.

The amendment to clause 3 is to restrict the reappointment of The
Ombudsman to not more than one further period of five years. As I have
pointed out earlier in reporting on the deliberations of the Bills Committee, some
members of the Bills Committee do not agree that a person may be appointed as
The Ombudsman for an indefinite number of terms. These members are of the
view that continuity should not be a problem even if the restriction is imposed.
They consider that an important post such as The Ombudsman who is vested with
the responsibility of investigating complaints of injustice and maladministration
should not be occupied by the same person for an indefinite period.
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The Bills Committee notes that the Personal Data (Privacy) Ordinance
contains a similar provision restricting the reappointment of the Privacy
Commissioner for Personal Data to not more than one further period of five
years. The Bills Committee proposes that the same restriction should apply to
The Ombudsman.

I urge Members to support the amendment.

Madam Chairman, now I would like to speak in my personal capacity. I
believe in the well-known saying of Lord ACTON: "Power tends to corrupt and
absolute power corrupts absolutely.”" William PITT, a famous British Prime
Minister, had spoken the same thought in the House of Lords a hundred years
before ACTON: "Unlimited power is apt to corrupt the minds of those who
possess it."

Therefore, wise political systems build in checks and balances. Wise
legislation limits power and puts in safeguards. Where powers are of necessity
unimpeded by intervention, care should be taken to prevent concentration in the
hands of any person for too long. It is in this spirit that I particularly and
personally identify myself with the amendment that I am moving.

To be effective, The Ombudsman must be endowed with far-reaching
powers of investigation and must be able to exercise such powers independently,
free from political and administrative interference, and without fear of being
removed from his or her office. This is what the existing The Ombudsman
Ordinance does. And with the Amendment Bill now before this Council, the
powers and independence of The Ombudsman are enhanced. The Ombudsman
will become a corporation sole with all the customary autonomy and capabilities.
The person appointed to the office can freely hire and fire staff, and offer such
remuneration as he or she thinks fit, provided it is below a ceiling agreed with
the Administration. He or she runs the Office of The Ombudsman and deploys
the staff in it at his or her sole command, without the monitor of any advisory
committee. The Bills Committee did suggest such an advisory committee to the
Administration. The suggestion was not accepted, on the grounds that it would
be cumbersome and could bring undesirable pressure on The Ombudsman.
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Under the existent Ordinance, The Ombudsman may investigate into
virtually every government department and public authority on a complaint from
the public or of The Ombudsman's own motion if he or she is of opinion that
some persons may have sustained injustice as a result of maladministration.
This Bill extends The Ombudsman's jurisdiction to the Equal Opportunities
Commission and the Office of the Privacy Commissioner for Personal Data.

In carrying out an investigation under the present law, The Ombudsman
can summon witnesses and call for confidential documents. He or she conducts
the investigation in private. No hearings need to be held. At the end of the
investigation, The Ombudsman may publish a report on it if he or she is of the
opinion that it is in the public interest to do so. Except a person whom The
Ombudsman is minded to criticize in the report or who may be adversely affected
by it, no one has the right to be heard.

The Bill reaffirms these powers, and adds to The Ombudsman the function
and power of dealing with complaints by way of mediation. It gives The
Ombudsman a freer hand in the publication of a report by allowing him or her to
do so even if the identity of any person aggrieved, any complainant or any officer
of an organization can be ascertained from the report.

I accept that these powers, old and new, are necessary and to the public
good. However, there is no doubt that they are vast and intrusive powers, the
exercise of which in any individual case may not be open to scrutiny. He or she
is judge and jury, investigator and even complainant to boot. The sole
accountability is by way of any report that The Ombudsman may publish, and the
voluntary annual appearance of The Ombudsman before a Panel of this Council.
He or she can only be removed by the Chief Executive with the approval of this
Council for cause expressly provided under the Ordinance.

In this setup, the warning of Lord ACTON and the Earl of Chatham
becomes relevant. Boosted by power, in the name of righting wrong and doing
good, a person appointed to the office can be in danger of self-righteousness,
complacency and other weaknesses. He or she may become impervious to
criticism, or may become case hardened. When one says "power corrupts”,
one is not referring so much to the crime of corruption, for which The
Ombudsman is subject to the law and the vigilance of the Independent
Commission Against Corruption. One is speaking more of the corruption of the
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mind which in turn corrupts the function of the office. It is in this spirit that my
colleagues and I put forward the amendment, so that no one, however excellent,
can be appointed to the office for more than two terms — that is a total of 10
years.

It is most regrettable that the Administration does not accept our
suggestion. The arguments advanced are, to begin with, that other offices are
not so restricted. But the Office of the Privacy Commissioner for Personal Data
certainly is, by statute. It is then said that Judges also have their tenure
protected. But Judges are constitutionally entirely different. Their power is
judicial, not administrative. Moreover, they Judge in open court; they rule on
the law; they are assisted by legal submissions; there is due process and a system
of appeal laid down by the law. Further, Judges' appointments are subject to
retirement age. None of these apply to The Ombudsman.

The Administration argues that quality should come first, not how long the
incumbent has been occupying the office. But it is a well-known saying that no
one is indispensable. Even the best Ombudsman can be replaced. His
replacement, even if less excellent as at the date of appointment, may grow to
surpass him. New blood is necessary for the vitality and viability of the system.

It is then argued that the Administration needs flexibility. If it so happens
that a new Ombudsman cannot be appointed for a year or two, then the
incumbent should be able to extend his appointment for just that short period of
time. But administrative flexibility can turn into administrative licence if there
is no limitation by statute. Good administration will render such flexibility
unnecessary. On the other hand, flexibility is often the gateway to indecision or
downright sloppiness and even abuse, and may eventually give rise to the belief
that while a troublesome Ombudsman will be got rid of as soon as possible, a
compliant Ombudsman will be dealt with "flexibly". This will have the most
undesirable effect on the public's confidence in the system.

Madam Chairman, the chances of the Administration's need to appoint the
same person as Ombudsman for more than 10 years are small and avoidable.
The benefit of restricting the appointment to two terms is real and serious.
Once more, I urge Members to support the amendment.

Madam Chairman, I beg to move.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam Chairman, I would
just like to reiterate for the reasons I gave earlier that I do not agree with the
amendment moved by the Honourable Margaret NG, because it will restrict the
Chief Executive's power of appointment or reappointment of The Ombudsman.
Such power rightly belongs to the executive branch of the Government and this
amendment is illogical. It militates against having the best person for the job.
It ignores the educating character of the work of The Ombudsman who does not
exercise any direct powers over the population at large. The amendment, if
passed, will discriminate against and penalize a candidate simply because he is
more experienced. The Legislative Council has always wanted to argue for
more power and more independence for The Ombudsman, and it is indeed the
object of this exercise and the purpose of the Bill. We have wanted to make
sure in the Bill that The Ombudsman can perform his statutory monitoring
functions more efficiently and more independently. Now I am somewhat
surprised to hear that Members, including Miss Margaret NG, seem to be
worried about the power bringing about corruption. This does not seem to be
logical. In any event, I have explained that The Ombudsman Ordinance
contains excellent checks and balances over the work and performance of The
Ombudsman while protecting his independence. We do not consider restricting
the power of reappointment an appropriate way to guard against corruption or
complacency by the office-bearer.

Finally, I wish to point out that the analogy with the Privacy
Commissioner for Personal Data is not appropriate. As we have explained and
the Bills Committee has also accepted that the case of the Privacy Commissioner
for Personal Data is rather unique, and we cannot find similar restriction on the
term of reappointment in other statutory public offices.
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Madam Chairman, we do not propose any change to the provision
concerning the reappointment of The Ombudsman. The effect of our clause 3
of the Bill is simply to establish The Ombudsman as a corporation sole, capable
of taking and defending civil actions. This is in line with the objective of
enhancing The Ombudsman's independent operation from the Government.
The purpose of the Administration's amendment to clause 3 is to improve the
drafting and overall presentation of the clause. And this amendment should
contain no other objective.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam Chairman, I can
only assure this Council that the Administration has fully considered the points
raised by Honourable Members in favour of the amendment moved by the
Honourable Margaret NG. In fact, these arguments have been rehearsed
several times at the Committee stage. However, we are unable, having heard
all these, to accept the amendment because this amendment impinges upon an
important aspect of the Government's appointment policy and will result in an
erosion of the power which rightly belongs to the executive.

Decisions on important statutory appointments should be guided by merits
and performance, in which a whole range of factors including competence,
foresight, leadership and managerial skills of a candidate come into play. We
see no justification to single out the length of service, irrespective of age, and
make it an overriding objection to reappointment.

Sufficient safeguards, as I pointed out, already exist in The Ombudsman
Ordinance to tackle unsatisfactory performance or incompetence of the
incumbent who is, after all, directly accountable to the Legislative Council and
the public over his work and performance in a very transparent way. In any
event, restricting the power of reappointment is, in our view, a clumsy and
inappropriate way to guard against corruption or complacency of The
Ombudsman. After all, we cannot see the justification to single out The
Ombudsman and impose a restriction on his term of office, whilst most other
statutory authorities do not have such limitation.
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I am sure that Members will not lose sight of the general consensus of the
Bills Committee and the Administration over the primary object of the Bill and
that is to enhance the independence of The Ombudsman from the Government.

Madam Chairman, with these remarks, I really urge Members to support
the Administration's Committee stage amendment and oppose Miss Margaret
NG's Committee stage amendment to clause 3.
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Dr David CHU rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 25 were present, 11 were in favour of the motion and 14 against it;
while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 25 were present, 14 were in
favour of the motion and 10 against it. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam Chairman, I move
the amendment to clause 3, as set out in the paper circularized to Members.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam Chairman, I move
the amendments to clauses 2, 5, 6, 8, 10, 20 and heading before clause 21 as set
out in the paper circularized to Members.

The amendments have the support of the Bills Committee. They will do
three main things.

(a)  First, they add the reference "technical or professional” to clause 6

to make it clear that the advisers appointed by The Ombudsman are
to tender technical or professional advice;

(b)  Second, they amend clause 10 to provide that The Ombudsman may
mediate in a complaint only if the complaint involves no or only
minor maladministration and that The Ombudsman shall not act as a
mediator personally; and

(¢)  Third, they expand the savings and transitional provision in clause
20.

The rest of the amendments are technical in character.
HHEEIEEANE
£ 2 (REE VI
o5& (R4 VI
£ 6 (R VI
£ 8k (R VI
£ 10 & (R VI
£ 20 & (R VI
£ 21 AR E (RK4 VI

EREIR EAAEZEHEES?
183



e — 2000 11 B 28 H
LEGISLATIVE COUNCIL — 28 November 2001 123

FEER KRB EAESCRERONVFREER B AARPENEESR
DU - AAEMHERR > BROFET -

EREXIHR O NHHBEET -

(BEZE8HRT)

i

DI~ 808 B - BE AR

ZE R

E

/

EREXITR  HRALREEBEE L
3\@0

MEKEBENE 256810 K 20 & » K2 21 BRAETHEE -

EREXIR  RAEMEERR BRFEET -

i

(&RE

BF)

/

EREERE  NHESRT -

(BEZE8HRT)

EREXITR  RALAEEGERZRELGEFHER - WEMREXERSE
j@ o
WE H 1R = THB

BT A HE

2 A 2 1A

BT A o (HFEEGERG) vEa]

BT aT HYES SA fi HERH A

2 20 A = I &f

BT I R PR BH R 5 U e 5L e



e — 2000 11 B 28 H
124 LEGISLATIVE COUNCIL — 28 November 2001

CHIEF SECRETARY FOR ADMINISTRATION: Madam Chairman, I move
that the new headings before clauses 1, 2 and 20, and new clause 5A, as set out
in the paper submitted to Members, be read the Second time.

The Administration agrees with the Bills Committee that we should
transfer the Chief Executive's power to determine the terms and conditions of the
staff of the office to The Ombudsman. Clause 5A gives effect to this agreement.
The rest of the amendments are technical in nature.

EREERE RBEASCRONVEFHAAEE B 12 K& 20 FRaTH ] IE
BRHETHEE SA R PLL =54 -
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ME % 12 R 20 GRETH AT RIERE - KOFTETHIEE 5A %

CHIEF SECRETARY FOR ADMINISTRATION: Madam Chairman, I move
that the new headings before clauses 1, 2 and 20, and new clause SA be added to
the Bill.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam Chairman, I move
the amendment to the long title as set out in the paper submitted to Members.
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Council then resumed.

AEE=E
Third Reading of Bill
EE X = -
2001 FEHERE B (188T) BHEE)
THE OMBUDSMAN (AMENDMENT) BILL 2001
CHIEF SECRETARY FOR ADMINISTRATION: Madam President,
The Ombudsman (Amendment) Bill 2001

has passed through Committee with amendments. I move that this Bill be read
the Third time and do pass.
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BB (IRRIEEEEG) BEARBE
PROPOSED RESOLUTION UNDER THE FACTORIES AND
INDUSTRIAL UNDERTAKINGS ORDINANCE

SECRETARY FOR EDUCATION AND MANPOWER: Madam President, I
move that the Factories and Industrial Undertakings (Gas Welding and Flame
Cutting) Regulation made by the Commissioner for Labour be passed.

The proposed Regulation seeks to require operators of gas welding and
flame cutting equipment to undergo safety training and to obtain a certificate.
We consider it necessary to introduce mandatory safety training for these
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workers because gas welding and flame cutting work is commonly used in
various trades and is prone to cause serious accidents if not handled properly.
The hazard may cause significant loss of life and property. In February 2000, a
tragic industrial accident occurred in Yuen Long and claimed the lives of three
workers. With safety training, it is expected that operators of gas welding and
flame cutting equipment would be able to observe the desired safety standards,
thereby improving safety at their workplace.

Under the proposed Regulation, the proprietor of an industrial undertaking
concerned will be required to provide safety training to an operator who is
instructed to perform gas welding and flame cutting work. He will also be
required to ensure that such work is only performed by a person who has attained
the age of 18 and holds a valid certificate; or a person who is undergoing training
under the supervision of a holder of a valid certificate. Workers will be
required by the proposed Regulation to attend the safety training provided by the
proprietor.

The safety training required under the proposed Regulation will need to be
recognized by the Commissioner for Labour. Through administrative means,
the Commissioner will ensure that certificates issued for the purpose of the
proposed Regulation would be valid for five years. The Construction Industry
Training Authority, the Occupational Safety and Health Council and the
Vocational Training Council have indicated that they have the capacity and
intention to run the safety training as stipulated by the proposed Regulation.
According to the estimate of the Labour Department, at present, about 40 000
workers would be required to undergo safety training. To allow adequate time
for the prescribed training, we shall provide a grace period of 24 months before
the proposed Regulation comes into full effect.

We have taken note of a request from the industry to include electric arc
welding work under the proposed Regulation. Following a thorough review,
we notice that past accidents relating to electric arc welding work were mainly
caused by electrocution. The nature and degree of seriousness of such accidents
are very different from those relating to gas welding and flame cutting work.
Furthermore, as the safe operation of electric equipment is already provided for
in the Factories and Industrial Undertakings (Electricity) Regulations, we do not
consider it necessary to single out electric arc welding for inclusion in the
proposed Regulation.
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Although the required safety training would incur additional training cost
for the proprietors concerned, there will be clear benefits from enhanced training
for the operators. When consulted, the Labour Advisory Board and the
Legislative Council Panel on Manpower both supported the proposal and I now
recommend the proposed Regulation to Honourable Members.

Madam President, I beg to move.

HERBEREDBENEEMT :

CRERRLUES TRRE R 2001 £ 6 H 21 HETIZAYC T ke TE&EECR

e BF 2 SO K K Y E D) BB )

EFFE - HRBEEASMCEINVAFEZEZ AENERRRIBENEE > TL
O
TR EAARERES?

REERE - EExL > FEOHPGIE ZEORET R R KRR Y E T
EHEFIRE (g BRE - B EHA B AR EFIBRRE  HERGREEL
ZEMNFERTET ERFTARE Z-REHRERESER > HEARR
NER - HREGEAPIGTILAEK - oA BB - B R BIHET I — A
HAth sy TG > SRR ERELESIMER AGmBCR > BUFE RS U
FeTEDG e o Bh RSB o BT DL o A HE — 25 & ORI B9 0T ik B SR
B EEAETAMAE - BLERAFWS  2EREF 2 H 12 H > THX
AEFEMEEERRAR THMBELERRARE (B8 "EE™K" ) FER
Ke - sEH 35E 4 BEEIFT5I#Y - ERERBEY/ > EHFHHEFELE A
BTES - ERMGE — ) > THEghBHEEXBRAEGCHE  <H
YE g T F N #E R 65 EOTHEE SN 0 (RS 20 Eor R & > 20 i ZEE - 15
EILARAK 1 FLE - LIk 10 ETHIHESBREZMOENER) - FKIR
A EEE R ER Gt - 55 TR A B H &GRS HET T - [m5
TRAMZ B G RAFRT GR - @B R R E R > ROKRES > HER
R E LA HEII PR T A& F -



e — 2000 11 B 28 H
130 LEGISLATIVE COUNCIL — 28 November 2001

ERPIAFT LS TR T A AE L2 Nl WEBFHMR S —
EMROII A ZE - RBES TRERNAABTE R BELIF  F6ARRERRE
RN TARIET  MEFEFNLCEINIE 47 MEHETE &
EREERIAAEKFELZZEINRARE THENBTEBIFREEERH
GG [ E R AR R BT B R — KA SRR L e IR R
HoBEAEUGERLZ2IR NAEHEKRBEZTRERERRENTLEARE
A R 0 B H L/ > B £ oKk — L2 Re > 17 8 T A KA #0 A [A) IRy #2 1F SRR
KER - EHRPIELZEERERREERE  TANBRELZ2ST A LEESGR
2 - BIR LAREOCHRBEFERTILKEHEERLZZRE  BHEZELDY
ER! KRGS EEELHEL  HERNESFHAUMPCERE - 528 &6
CHINERERZNMN  EMTE TN GHEAR A RERETEEIIKR
AIERE o AFEREENBEE WL E T BERT gL o HE
1 55 Tk O b 78 B I Sl o - 7 SRR A B R BT Y BTS2 F D B B M LAY
A iR -

NS

NN

& MBI/ R B g Rt an 0 ERE G F S H A EFE > HR
ER G HERRGRIGE  HAFEERIGAEHLMS TEA EHR -

ER Lt HERMBRE > BRI RESRE -

EE RBEEFAERERRRES SR -

SECRETARY FOR EDUCATION AND MANPOWER: Madam President, I
just want to reassure the Honourable LEUNG Fu-wah that we have no intention
of bringing electric welding under further regulation. As I have pointed out in
my main reply, the safe operation of electric equipment, including the operation
of electric arc welding, is already adequately provided for in the Factories and
Industrial Undertakings (Electricity) Regulations. So there is no question of
asking the workers to undergo further training after the present Regulation is
passed.
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DR RAYMOND HO: Madam Deputy, last week, we discussed the disparity
between the rich and the poor. Our discussion revealed that the wealth gap in
Hong Kong is very wide now compared with other countries. According to the
study reflected by the 2001 Population Census, the Gini Coefficient now stands
at 0.525, but 10 years ago, it was only 0.476. On 19 November, the
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provisional unemployment rate between August and October this year was
announced and the rate went up to 5.5%. There is a tendency that the
unemployment rate will continue to rise in the next few quarters. While I am
glad that the original motion urging the Government to review the current wealth
gap problem was passed, I hope that the Government will do more than just
reviewing the problem and will do something else like reducing water and
sewage charges to alleviate the financial burden of Hong Kong citizens.

Water and sewage charges are two common living expenses in Hong Kong.
If the Government could reduce these two kinds of charges, not only would the
financial burden of Hong Kong citizens be relieved, but that of some industries in
Hong Kong would also be relieved. As we all know, water and sewage charges
account for a large proportion of operating expenses of textile and beverage
industries. In recent years, many restaurants have to close down and hence
many people have become unemployed. To a certain extent, reducing water
and sewage charges can help prevent the unemployment rate from rising further.

Also in last week, the MTR Corporation Limited and the Citybus Limited
announced fare concessions. I hope that other utility operators can also offer
concessions to users or reduce charges according to their own operating
conditions. Hong Kong is a society of free economy. Utility operators'
marketing rights should be respected. The lower the charges, the better it will
be from the perspective of Hong Kong citizens. Utility operators need to
remain competitive in the highly competitive market, otherwise their financial
situation will be threatened, with the inevitable consequence of layoffs, and the
unemployment rate will continue to rise. We cannot neglect this vicious cycle.

Madam Deputy, the Hong Kong economy remains in the doldrums. It is
imperative for our Government to find some ways to solve the problems. 1 urge
the Government to expeditiously reduce water and sewage charges, as well as to
encourage various utility operators to take account of their respective operating
conditions and reduce charges or offer concessions to users. As long as the
utility operators can survive and provide services that are safe to the public, their
help to the Hong Kong economy will definitely be appreciated.

I so submit. Thank you.
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MR ABRAHAM SHEK: Madam Deputy, public utilities such as water,
electricity, gas, telephone, bus and railway services are daily necessities in
modern life. To live with the current economic downturn, most of us will
endeavour to reduce our living expenses in every possible way. To save a few
dollars here and to save a few dollars there, we may go for set meals instead of a
la carte dishes in a restaurant. We may pick up only those groceries with price
reduction tags in a supermarket. However, unlike food or clothing expenses,
when it comes to expenses on water and other necessities, we have no choice but
to pay the full price stated on the bill. Today's motion is most timely as
thousands of families are going through difficult times and public utility charges
are a major burden for them. It is necessary to assist them in alleviating this
burden.

As one of the public utility providers, the Government has imposed a
freeze on many charges related directly to the public's livelihood since 1998.
Last year, the Financial Secretary again extended the freeze in water, sewage,
education and medical charges. 1 fully understand the negative impact of a
freeze or reduction in charges on government revenue. But this is a bitter
medicine that we have to swallow. Is there room for extending such alleviating
measures? 1 believe that the answer is positive. Our Government, with its
reserves, should be financially capable of supporting on a tight or even deficit
budget for a difficult period right now. By taking the lead, the Government
shows that it really cares about its citizens. This is what a benevolent
government should do.
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Some colleagues of mine constantly remind us of how profitable the
privately owned public utilities are, and therefore how unreasonable of them not
to reduce fares or charges in economic hard times. I agree that even in the
current economic recession, these utilities have generated very moderate profit.
In 2000:

- The CLP Holdings Limited has total earnings of $5,768 million —
down 13.4% from the previous year;

- The Hong Kong and China Gas Company Limited recorded a profit
of $3,133 million — 8% higher than that in the previous year; and

- The Hongkong Electric Company Limited has a profit which is
4.7% higher than the previous year.

However, I do not agree that this gives us reason to pressurize public
utilities to reduce prices. It is true that these corporations should be more
socially responsible as they are protected by strong entry barriers and enjoy
benefits brought by such barriers. Yet they are also private businesses running
on commercial principles with profit-making as their top priority. They have to
bear the same business risks as other private enterprises encounter. For them,
staying profitable is the only way to sustain long-term development for the
benefit of Hong Kong, and to be responsible to their shareholders.

At present, fare or charge adjustments are already regulated by a set of
profit monitoring schemes and franchise system, which have been running
efficiently and effectively for years. We should not, and cannot, easily change
the current regulatory mechanism. It should be up to public utilities and the
market to decide whether they want to give concessions. If we intervene into
the business of public utilities, we will only risk undermining Hong Kong's
reputation as the freest economy in the world.

However, I hold a different view about the two railway operators.
Unlike the public utilities that we have just mentioned, the Kowloon-Canton
Railway Corporation (KCRC) and the MTR Corporation Limited (MTRCL) are
substantially owned by the Government. As long as they are enjoying special
privileges such as land provision and subsidies from the Government, they
should adopt a more socially responsible attitude. 1 have already expressed
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such a view in a motion debate on the fares of public transport services two
weeks ago, and I am delighted to see a while after that, both the MTRCL and the
Kowloon Motor Bus Company (1933) Limited have announced special
concessions for their frequent travellers. I eagerly wait for the KCRC to give
similar good-will gestures to its commuters.

Madam Deputy, Hong Kong is a free market economy. A general
principle we always believe is that the less intervention the better. As a
Legislative Council Member, I cannot ignore the prevailing economic hardships
suffered by the public. I, therefore, urge public utility providers, especially the
Government, to adopt a more sympathetic and community conscious attitude in
their formation of new charging policies.

Thank you, Madam Deputy.
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THE PRESIDENT resumed the Chair.
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