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No. 89 — Report of changes to the approved Estimates of
Expenditure approved during the fourth quarter of 2002-03
(Public Finance Ordinance : Section 8)

Report of the Finance Committee on the examination of the Estimates of
Expenditure 2003-04 (June 2003)

Report of the Bills Committee on Stamp Duty (Amendment) Bill 2002
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Bills read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.

EEE
Second Reading of Bills

R ExE: -

(2003 FHE (28] ) RHIEE)
ADOPTION (AMENDMENT) BILL 2003

SECRETARY FOR HEALTH, WELFARE AND FOOD: Madam President,
I move that the Adoption (Amendment) Bill 2003 be read a Second time.

The purpose of the Bill is two-fold, that is, to improve existing local
adoption arrangements and to give effect to the Hague Convention on Protection
of Children and Co-operation in respect of Intercountry Adoption (Hague
Convention) in Hong Kong. In this, the dominant principle is to ensure that
adoption arrangements are made in the best interests of the child.

I will now highlight a few of the key legislative proposals.

At present, private arrangements for adoption by unrelated persons is not
prohibited in Hong Kong. However, since the Social Welfare Department
(SWD) may not be involved in making such adoption arrangements, such
arrangements may give rise to various problems such as lack of proper
counselling and assessment, inability to verify consent given by birth parents,
manipulation of adoption for pecuniary gain or the birth parents being compelled
to make decisions on the basis of limited/incorrect information. Accordingly,
there is a real risk that a child will not be placed with the most suitable
prospective adopters nor in the best available adoptive home.
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We, therefore, propose to amend the Adoption Ordinance to prohibit a
person or an organization, other than the SWD or a person authorized by the
SWD, to make arrangements for the adoption of a child, with the exception of
adoption of a child by his/her birth parent or relative, or save in pursuance of an
order of the Court.

Currently, there are no express legislative provisions for intercountry
adoption arrangements. A non-governmental organization involved in
matching local children (mostly healthy babies born to unmarried mothers) with
unrelated overseas adoptive parents has made use of the jurisdiction of the Court
under the Guardianship of Minors Ordinance for a birth mother to apply to the
Court for a custody order in favour of the prospective adopter and leave for the
child to be removed permanently. These arrangements are problematic in two
ways.

Firstly, this leaves uncertain the extent to which the provision of the
Adoption Ordinance must be complied with before a child can be dispatched
overseas. There is also a possibility that the receiving country will not accept
that such arrangements made in Hong Kong are sufficient to enable an adoption
to be completed in the receiving country.

Secondly, both Article 21(b) of the United Nations Convention on the
Rights of the Child and the Hague Convention recognize that where possible a
child should be placed in suitable care in his/her country of origin as a priority,
and intercountry adoption should only be explored as a last resort. In private
adoption arrangements by unrelated persons, there is a real risk that local
adoption opportunities may not be given due consideration before the
intercountry arrangements are made.

We, therefore, propose that new provisions be added to make it unlawful
for a child to be removed out of Hong Kong for the purpose of adoption by an
unrelated person without an order given by the Court under the Adoption
Ordinance.

Another important legislative proposal is to impose a mandatory criminal
record check on every applicant who seeks to adopt a child. At present,
applicants are invited to declare whether they have any previous convictions.
Without legislative back-up, criminal record checks to verify the authenticity of
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these declarations cannot be undertaken without the consent of the applicants.
To help ensure the safe custody of children to be adopted, we propose that
criminal record checking should be made compulsory.

In addition to the above improvements, we are also proposing to enhance
the step-parent adoption arrangements, allow an aggrieved adoption applicant to
appeal to the Administrative Appeals Board, update the penalty levels of certain
adoption related offences, remove a discriminatory provision against male vis-a-
vis female and sole vis-a-vis joint adopters, remove the birth parents' right to
specify the religious persuasion in which the adopted child should be brought up,
and reduce the minimal consent period as well as put in place a root tracing
system. These improvements will be beneficial to birth parents, adoptive
parents and infants alike.

I now turn to the Hague Convention, which the Central People's
Government is consulting the Government of the Hong Kong Special
Administrative Region (SAR) on whether the Hague Convention should be
extended to the SAR.

The Hague Convention, which was concluded at the Hague in 1993, is a
widely recognized international covenant. So far, 39 States have ratified the
Hague Convention and 13 States have acceded to it.

There is a strong case for applying the Hague Convention to Hong Kong,
since this will facilitate our existing adoption work by extending the network of
suitable adoptive parents overseas, and will facilitate the SWD in establishing
formal working relationships with the relevant authorities of other Contracting
States. Besides, the Hague Convention provides for the automatic recognition
in Contracting States of adoptions made in accordance with its provisions. It
will also demonstrate Hong Kong's commitment to facilitate the intercountry
adoption of children and to safeguard the interests of those children who are
subject to an intercountry adoption.

On the operational front, we propose that the Director of Social Welfare be
designated as the Central Authority for the SAR, in view of the administrative
and operational nature of the various functions required of a Central Authority
under the Hague Convention. We propose that the Director of Social Welfare
should be permitted to delegate some of the functions of a Central Authority
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under the Hague Convention to non-governmental social service agencies
accredited by the Director. The High Court would be empowered to hear
Convention adoption applications and to grant Convention adoption orders.

Madam President, the Adoption (Amendment) Bill 2003 will bring our
adoption system up-to-date and ensure that both local and intercountry adoptions
are made in the best possible interests of the children. With these words, 1
commend the Bill to the Legislative Council. Thank you.
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MR SIN CHUNG-KAI: Madam President, in my capacity as Chairman of the
Bills Committee on the Stamp Duty (Amendment) Bill 2002, I wish to address
the Council on the report of the Bills Committee, which has been tabled in the
Council today.

The principal object of the Stamp Duty (Amendment) Bill 2002 is to
amend the Stamp Duty Ordinance (SDO) to implement a proposed electronic
stamping system which will remove as far as possible the need for original
instruments to be submitted to the Stamp Office for stamping. The SDO
provides that every instrument chargeable with stamp duty shall be presented to
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the Collector of Stamp Revenue (the Collector) for stamping. Under the
current system, all documents presented to the Collector for stamping must be
original instruments. However, under the proposed system, applications for
stamping may be made without presenting the original instruments to the Stamp
Office and stamp certificates may be issued by the Collector online.

At the invitation of the Bills Committee, seven organizations have
submitted written representations to the Bills Committee. One of these
organizations has also sent its representatives to make representation at a meeting

of the Bills Committee.

In scrutinizing the Bill, the Bills Committee has studied various issues,
including:

(@)  Access to the proposed system;

(b) Need to restrict access to the proposed system to verify stamp
certificates;

(c) Different modes of paying stamp duty under the proposed system
including payment by credit card;

(d) Validity of stamp certificates for which stamp duty has been paid by
cheques;

(e) Feasibility of using the proposed stamping system to issue stamp
certificates for instruments in respect of properties that are being
transferred as gifts;

(f)  Power of the Collector to inspect instrument or evidence;

(g) Definition of "error" in a stamp certificate; and

(h)  Cancellation of stamp certificates.

Madam President, I would like to highlight the major issues considered by
the Bills Committee.
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The Bills Committee notes that the proposed section 18I(1) in clause 9 of
the Bill provides that the Collector may, at any time after an application for
stamping an instrument is made, require the presentation of the instrument or
relevant evidence to the Collector for inspection for the purpose of the SDO.
Furthermore, under the proposed section 18I(2)(b) in clause 9, where a stamp
certificate has been issued, the Collector shall cancel the stamp certificate if there
is a failure to comply with section 18I(1). Members of the Bills Committee
point out that section 4(5) of the SDO says that no action shall be brought for the
recovery of any stamp duty with respect to any instrument more than six years
from the expiration of the time for stamping such instrument. They query
whether the power of the Collector to request presentation of the instrument for
inspection under the proposed section 18I in clause 9 should also be limited to
within six years of the expiration of the time for stamping such instrument.
Members also advise the Administration that parties to certain instruments, for
example, tenancy agreements, do not keep the agreements soon after their expiry
or may have lost them. If no time limit is set to the Collector's power to request
presentation of the original instruments, parties to agreements such as tenancy
agreements may not be able to comply with the proposed section 18I. On the
suggestion of the Bills Committee, the Administration has agreed to limit the
time in which the Collector may exercise his power to require the presentation of
the instruments for inspection to six years, as against an indefinite period
proposed in the Bill.

Members of the Bills Committee query the circumstances that may result
in an error in a stamp certificate. In response, the Administration clarifies that
an error in a stamp certificate may occur when an applicant for a stamp
certificate extracts incorrectly information from the original instrument to the
application form for stamping or when the Stamp Office inputs incorrectly the
information from an application form into the new electronic stamping system.
If the information supplied in an application form corresponds with that
contained in the instrument and the stamp certificate is subsequently issued with
the same contents, and even if the Collector is of the view that the stamp duty
paid in respect of that instrument is not sufficient, the stamp certificate in
question is regarded as not containing any error.

While the Administration considers that how the term "error" should be
constructed in the Bill is adequately clear, it agrees with the Bills Committee that
the term may be further clarified to avoid doubt.
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To address members' concern about the cancellation of stamp certificates
under the proposed section 18I(2)(b) in clause 9 without the relevant parties'
knowledge, the Administration has agreed to delete the sanction of cancellation
of the stamp certificate in the proposed section 18I(1) in clause 9 in respect of
failure to present original instruments for inspection by the Collector.
However, to ensure compliance of the requirement about submission of original
instruments or evidence for inspection, which is very important under the
electronic stamping system, the Administration proposes to impose a Level 2
penalty instead, which is currently $5,000.

Members express concern that under the proposed arrangement, the
Collector may cancel a stamp certificate because of errors in a stamp certificate,
without the knowledge of the parties concerned. To address members' concern,
the Administration has agreed that the provisions in the new section 18J(1)(c) be
changed so that the Collector will exercise his power of cancellation only upon
request. If a person finds that a stamp certificate contains an error, he may
request the Collector to rectify the error on supporting evidence provided by him.
If the Collector is satisfied that there is indeed an error, the Collector will cancel
the original stamp certificate and issue a new one.

The Administration will move Committee stage amendments to the Bill to
give effect to the above changes.

The Administration has also undertaken to consult the securities industry
before deciding whether to extend the application of the proposed system to stock
transactions. The Administration has also agreed to indicate clearly the
instruments not to be covered by the new system when publicizing the new
system.

The Bills Committee supports all the Committee stage amendments to be
moved by the Administration as they have been proposed on the suggestion of
members.  The Bills Committee will not move any Committee stage
amendment.

Thank you, Madam President.
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THE PRESIDENT announced that there were 45 Members present, 32 were in
favour of the motion and 12 abstained. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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DR RAYMOND HO: Madam President, I am really glad that Severe Acute
Respiratory Syndrome (SARS) in Hong Kong is at last under control.
However, it does have tremendous impact on Hong Kong, both internationally
and locally. From the international perspective, SARS has, in one way or
another, caused damage to Hong Kong's reputation. In the past few months,
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some countries regarded Hong Kong as an epidemic city and advised their people
not to come to Hong Kong, nor would they welcome people from Hong Kong to
visit them. As a result, the number of tourists coming to Hong Kong dropped
drastically. From the local perspective, SARS has discouraged local spending.
Both of these have negative impact on the Hong Kong economy. Now the
epidemic is nearly gone, it is high time for us to concentrate our efforts on
revitalizing our economy.

Tourism is one of the major sources of revenue of Hong Kong. It has a
close relationship with many industries such as hotel, retail and catering
industries. Therefore, if it went downhill, other industries in Hong Kong
would be seriously affected. Under these circumstances, it is imperative for
the Government to devise various urgent measures to save the industry.
Currently, the Hong Kong Government is considering some promotional and
publicity activities, including the invitation of some international celebrities to
come to Hong Kong to have different shows in order to achieve this objective.
However, I must point out that this kind of activities is costly. Thus, the
Government must carefully consider the effectiveness of these activities against
their costs before it makes the final decision, and if they are considered effective,
they must be carried out in a timely and well-planned manner.

In my opinion, generally speaking, carrying out promotional and publicity
activities will help Hong Kong's tourist industry recover and the job will mainly
fall on the shoulders of the Government. However, to achieve long-term
recovery, the Government's efforts alone are not sufficient, various industries
and Hong Kong people must co-operate with the Government to create a good
travelling environment. For example, they not only need to keep Hong Kong
clean, but also need to be kind to travellers regardless of their skin colour and
nationalities. In the past, the Government encouraged Hong Kong people and
local service providers to put on more smiling faces such that consumers would
enjoy consuming in Hong Kong, but it seems that the efforts were not very
successful. I think that, to address the problem on a long-term basis, we need
to train Hong Kong children and youngsters to be polite. And here, education
plays an important role.

SARS has important negative impact not only on tourism, but also on local
consumption. To alleviate the impact, various industries co-operate with one
another to launch the programme called "We love Hong Kong". I think that the



LikE — 2003%F 6 B 18 H
LEGISLATIVE COUNCIL — 18 June 2003 143

Government should offer more support to this programme and should work more
closely with the participating industries to help them formulate appropriate
strategies to revive their industries.

It is undeniable that SARS has considerable impact on the Hong Kong
economy. But I believe that, with Hong Kong people's dedication and
intelligence, we can revive our economy soon.

Madam President, I so submit. Thank you.
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MR TIMOTHY FOK: Madam President, if there has been one lesson from the
Severe Acute Respiratory Syndrome (SARS) tragedy, it is that we have to be all
for one and one for all. Most of us have discovered that what divides us is
superficial and what unites us is fundamental — a question of life or death.

I agree with this motion's premise. Government departments have to
work together. They must also work with non-governmental organizations,
community groups and interested citizens. If we do not work together, chances
are we end up working against each other.

We in this Council have had several debates on how best to revive the
tourist trade. I will not quote statistics or stress the obvious. I will get to the
essence since time is short and the challenge is great.

Some suggest the way to invigorate the industry is to bring in all kinds of
cultural, sports and entertainment events, whatever the costs. Others say that
we should pay for more advertisements in foreign media channels, whatever the
costs, which is something we have already been doing with the Hong Kong
World City of Asia campaign. Still, some figure that we should build facilities
up to world standards, whatever the costs.

True, we need to create excitement to heal the wound that SARS has
inflicted on our reputation. Hong Kong has to aspire to be the best by
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showcasing the best. We should tell the world about us, not always with
slogans, catchy jingles and television spots, but more from the heart. Hong
Kong has to build not by quota but by necessity. What we put up has to be
functional and esthetic, not frivolous or sterile.

I have been saying all that for a long time, long before the SARS crisis. 1
have since been vindicated — and saddened that it has taken such a shock for us
to reach the same conclusion. We cannot continue going through the motions,
just muddling through. This is not how great cities operate. New York and
London are our models. They have everything, and they are driving for the
Olympics in 2012. The Games are not only for a couple of weeks. They are
the compasses that guide the host cities in their transformation before, during and
after the Olympics.

New York and London not only have shrines to commerce. They also
have those for arts and sports. New York has the Madison Square Garden,
Radio City Music Hall and Yankee Stadium. London has Royal Albert Hall,
Crystal Palace and, this month, Wimbledon. All these are synonymous with
great sporting and cultural events. We do not have anything remotely as
famous. But nature has endowed us with the Peak and the harbour. They are
our totems that neither London nor New York can match. Yet we must wonder
what we are doing to our assets by putting up buildings that do not enhance our
beauty.

Lately, we are making efforts to promote and honour our local talents in
the arts, pop culture, and sports.  Artists like Jackie CHAN and the late Bruce
LEE put us on the world entertainment screen. Hong Kong is constructing its
own equivalent of the Hollywood Mann's Chinese Theater in Los Angeles in
Tsim Sha Tsui. We are doing more also to preserve our film archives and
looking for a home for Cantonese opera. These elements of Hong Kong appeal
far more to visitors than the selfsame high-rises and the airport, which we have
been trying to sell as a tourist attraction.

We Hong Kong must not only construct but also cherish what we already
have. To bring back the tourists, we need urgent "home improvement". I do
not mean fixing up our flats. I mean the cleaning up of Hong Kong, which has
become a priority because of SARS. Cleaning up our act is not only a defence
against the disease, but also a statement of pride. No one can have dignity or



LEE — 2003%F 6 A 18 H
154 LEGISLATIVE COUNCIL — 18 June 2003

say he loves his city if he litters, spits and lets his sewerage seep. Visitors will
never think of Hong Kong as a World City or the Asian answer to New York and
London if our people do not respect their environment — and themselves.

A World City has to be worldly. This means steeping our youths in the
international language of commerce, science, and tourism — English. To
polish this language does not mean that we love being Chinese less, but that we
are determined to deal with the rest of the world, to help our country, and
ourselves, compete. We have to encourage our youths to be responsible and
free — responsible for their actions and free to use their imagination.

A city of vibrancy, courtesy, cleanliness with happening events, a
spectacular harbour and a skyline that complements the landscape will entice the
tourists. We already have many advantages. We have to accentuate the
positive and overcome the negative. We can do this through unity, all for one,
one for all. With those words, I support the motion.
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Adjourned accordingly at twenty-six minutes to Ten o"clock.
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Annex
STAMP DUTY (AMENDMENT) BILL 2002

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Financial Services and the Treasury

Amendment Proposed

(a) In the proposed section 18I -
(1) by adding -

"(1A) The power of the Collector
under subsection (1) shall not, in the case
where a stamp certificate has been issued, by
exercised more than 6 years from the
expiration of the time for stamping the
instrument.";

(i) in subsection (2)(b), by deleting everything after
"issued," and substituting -

"the person who, without reasonable excuse,
fails to comply with subsection (1) shall incur a
penalty at level 2 which shall be recoverable
by the Collector as a civil debt due to the
Government. ".

(b) In the proposed section 187 -

(i)  in subsection (1) -

(A) in paragraph (b), by adding "or" at the end;

(B) Dby deleting paragraph (c) and substituting -
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Clause Amendment Proposed

"(c) requested by any person who has
shown to the satisfaction of the
Collector that the stamp certificate
contains any error.";

(C) by deleting paragraph (d);
(i) by adding -

"(1A) For the purposes of
subsection (1)(c), an error contained in a stamp
certificate does not include a case where upon
the assessment of the stamp duty of an
instrument by the Collector under section 13,
the instrument is found to be insufficiently
stamped. ";

(ii1)) in subsection (2)(a) -
(A) Dby deleting "one or more";
(B) in subparagraph (i), by adding "or" at the end;
(C) Dby deleting subparagraph (ii) and substituting -
"(i1) the person who has made the
request for cancellation of the
stamp certificate; and";

(D) by deleting subparagraph (iii);

(iv) in subsection (4), by deleting ", upon request or on
his own initiative,";

(v) in subsection (5), by deleting "concerning" and
substituting "which results in";
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Clause

23

24

Amendment Proposed

(vi) by deleting subsection (6).

In paragraph (a), by adding "B =7 DL F F {a] & ¢ N " after
Hﬁ n .

(@) In the heading, by deleting "&£ A X RETEBR" and
substituting "SR EENEEHAEZEMN A XN R ET RIS R
E " .

(b) By deleting "Section 51(1) is repealed and the following
substituting -" and substituting -

"Section 51 is amended -

(@) by repealing subsection (1) and
substituting -".

(¢) By adding -

"(b) in subsection (2), by adding "= :E[a]" after
”j‘\EI(_ @ " . " .



