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TABLING OF PAPERS
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of Procedure:
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(EBEB) A8 ) oo 208/2002
Subsidiary Legislation/Instruments L.N. No.

Nurses (Registration and Disciplinary Procedure)
(Amendment) Regulation 2002 ..................... 196/2002

Enrolled Nurses (Enrolment and Disciplinary Procedure)
(Amendment) Regulation 2002 ..................... 197/2002

Airport Authority Ordinance (Map of Airport Area)
Order .. 198/2002

(@] o =] PP 199/2002

Appeal Board on Closure Orders (Immediate Health Hazard)

RUIES ..t 200/2002
Securities and Futures (Client Securities) Rules .......... 201/2002
Securities and Futures (Client Money) Rules.............. 202/2002

Securities and Futures (Associated Entities — Notice)
RUIES .. e 203/2002

Companies Ordinance (Exemption of Companies and
Prospectuses from Compliance with Provisions)
(Amendment) Notice 2002..........ccceeievnannn.. 204/2002

Securities and Futures (Registration of Appeals Tribunal
Orders) RUIES ....eeeeiiiiee e 205/2002

Securities and Futures (Registration of Market Misconduct
Tribunal Orders) Rules........c.ccoiieiiiiiiinn... 206/2002
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Securities and Futures (Collective Investment Schemes)
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Chiropractors Registration Ordinance (Cap. 428)

(Commencement) Notice 2002..........c.ccceen.e... 208/2002
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Other Papers

No. 35 — Annual Report on The Police Children's Education Trust
and The Police Education and Welfare Trust for the period
from 1 April 2001 to 31 March 2002

No. 36 — Emergency Relief Fund
Annual Report by the Trustee for the year ending on
31 March 2002

No. 37 — Queen Elizabeth Foundation for the Mentally Handicapped
Report and Accounts 2001-2002

No. 38 — Hong Kong Sports Development Board
Annual Report 2001-2002
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DR DAVID LI: Madam Deputy, may | first declare my interest as the chief
executive of a local bank.

The original motion points out that property prices have fallen more than
60% from their peak in 1997. As such, the risk associated with granting a
mortgage at current price levels is lower than that at the height of the market.
The motion concludes that this lower level of risk should result in relaxation of
the 70% loan-to-value ceiling.

This appears reasonable at first reading. Unfortunately, the motion
neglects to mention one crucial variable — pricing.

The lower risk of default has, in fact, already been factored into the
market pricing of mortgage loans. Over the past several years, banks have
competed aggressively for business, driving mortgage interest rates down and
down. As a result, mortgage interest rates have fallen from more than prime
plus 1% back in 1997, to as low as prime minus 2.5% now. Homebuyers and
existing homeowners alike are benefitting from these lower interest rates.

The three-month Hong Kong Interbank Offered Rate (Hibor) — commonly
used as a benchmark for the cost of money — currently stands at about 1.53%.
Banks are offering mortgages at just 2.5%. Factoring in banks" processing and
operating costs, and it becomes clear how little flexibility banks have to absorb
any increase in risk in their mortgage portfolio.

Raising the loan-to-value ceiling to 80% or 90% of the market value of a
property would significantly increase the risk that banks take on when they make
mortgage loans. Mortgage interest rates would have to rise accordingly to
reflect that increased risk.

But we must ask, in today's highly competitive banking market, would
banks be able to claw back enough extra margin to reflect their increased risk?
| sincerely doubt it.

May | also take this opportunity to point out that homebuyers already
enjoy the freedom of borrowing up to 90% of the market value of properties in
the secondary market. They may do so by taking advantage of the insurance
schemes operated by the Hong Kong Mortgage Corporation and private insurers.
Importantly, these schemes allow homebuyers to borrow up to 90% of a
property*s value without increasing the risk to banks.
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Both the amendment and the original motion suggest that application
procedures for loans covered by these schemes should be simplified. | welcome
this publicity, as many banks in Hong Kong already offer simple mortgage
packages supported by these schemes. They will gladly supply information if
asked.

This motion has been proposed in the hope that raising the loan-to-value
ratio for residential mortgage loans will boost transactions in the secondary
property market. However, experience does not support this conclusion. In
the primary market, developers have offered 90% financing schemes plus
numerous incentives to buyers for years. Nevertheless, prices in the primary
market have fallen for each of the past five years.

Therefore, to support this motion is to sanction a higher level of risk in the
banking system for no clear gain.  And political pressure must not be allowed to
override sound supervision of the banking system.

| have consulted with the Hong Kong Association of Banks on the subject
of this motion debate. Banks in Hong Kong are committed to following the lead
of the Hong Kong Monetary Authority, trusting the Authority to set the loan-to-
value ceiling independently, based on the overall risk that may be absorbed by
the banking sector at any given time.

The strength and stability of our banking system is at risk. We lay claim
to being an important international financial centre. A healthy banking system
Is vital to our economic recovery and future success. Let us not be reckless.
We need only look to Japan for a picture of what may happen if banks take on
excessive exposure to risk.

Thank you, Madam Deputy.
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MR ABRAHAM SHEK: Madam Deputy, last month, the Government
introduced nine remedial housing measures. In a rare consensus, our
community agreed in chorus that the Government's measures would achieve
their aims of stabilizing the ailing property market. By withdrawing from the
private housing market, the Government eliminates inconsistencies in its housing
policies and focuses once again on assisting the needy through the provision of
public rental housing. It is hoped that the measures could succeed in halting
asset depreciation and assist in reviving public confidence. In a nutshell, these
measures were seen as appropriate and effective.

A stable property market is what the community desires. Those around
in the late "60s will remember the slump after the 1967 riot. Housing prices
plunged about 70% back then, but the market bounced back and recovered
swiftly in less than two years. In 1997, the property speculation bubble burst
and another property slump ensued, this time knocking value down by some 64%
and destroying much of the wealth of local homeowners numbering over 1.4
million people. Sadly, this time, the slump lingered with a recovery which has
yet seemed to arrive, and the accumulative damage to Hong Kong in lost value
exceeded the last slump many many times over.

The Government's remedial measures have halted the fall somewhat and
transaction activities have increased — at least temporarily. But how long the
mild revival can be sustained is anybody's guess. In the long term, the
Government still has to rebuild the disrupted home-buying cycle in order to
facilitate stable development of the market.

What, then, is the normal home-buying cycle?  Normally, when
homeowners sell their flats, they would upgrade to a bigger, newer place that is
more comfortable and in a nicer environment. Often, that means moving from
public rental housing to flats under the Home Ownership Scheme (HOS), which
IS now being replaced by interest-free home loans, or from HOS flats to private
secondary housing, and then to new housing. This has served Hong Kong well
for the last 30 years. The 70% ceiling on residential mortgage loans was
introduced in 1995 with a purpose to dampen property speculation, and it was
successful up to 1998. But this same measure has hindered the normal home-
buying cycle, resulting in a drastic drop in secondhand flat transaction activities.
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The loan ceiling restriction is one of the main culprits responsible for an
inactive secondary market, which directly affects the stability of the overall
property market.

Owing to the 70% loan ceiling restriction, many homeowners are
experiencing difficulties in selling their current flats. As a result, an inactive
secondhand market hinders the rung of the "flat-buying ladder" and, in turn, it
undermines the balance between the new and secondhand property markets,
thereby affecting the overall health of the property market.

There are those in the banking sector who believe that relaxation of loan
ceiling will threaten the financial soundness of the banking system. In my view,
the Hong Kong Monetary Authority (HKMA) and the banking sector are being
overly cautious or outright stubborn. To show that their concerns are largely
unjustified, here are some more figures:

(@) The property market's fall has been drastic and devastating. If
inflation is added in, the value of flats are now at the 1989 price
level.  Property owners in the western and northern New
Territories have had to swallow the idea that their assets are more or
less equal to, if not less than, those on the opposite side of the
Shenzhen River. But with the new nine measures in place and
barring any unforeseeable circumstances, the chance for further
price drop is slim because property value should have reached the
bottom of its cycle by now. Of more importance is the public's
collective change in attitude towards property buying following the
Asian financial crisis. No longer do we see property treated as a
major speculative investment vehicle like stocks or mutual funds.
This has effectively reduced the reckless, rampant demand of
speculative buying in the property sector.

(b)  An upside to the price drop is that the housing affordability ratio is
greatly improved. Although housing prices have fallen
substantially, household incomes have retreated to a lesser extent.
Instead, the real income level has risen significantly since the 1990s,
plus mortgage rates have been lowered over this period. The share
of household incomes taken up by mortgage payments has dropped
markedly — from 19.5% to 18% — which indicates that housing
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units are more affordable today than they were in 1997. With
interest rate unlikely to go up sharply in the near future, mortgage
rate should then remain stable.

Furthermore, Hong Kong's banks have always adopted a prudent attitude
and strict standards in granting loans. Unless our banks suddenly decide to
relax their internal assessment standards, which, | think is highly unlikely,
relaxing the mortgage ceiling should not increase the bad loan ratio in the
banking sector. In a market-driven system of commerce, more flexibility
should be given to banks with regard to their loan policies. Besides, even
without the loan ceiling restriction, banks are already subject to prudent
guidelines laid down by the monitoring authorities. Before and after the
introduction of the loan ceiling in 1991, banks must abide by the lending liquidity
ratio requirement. There are also restrictions on the share of total loan amount
taken up by mortgages.

Madam Deputy, banks may also consider extending the tenure of their
loans when negotiating new mortgage agreements or refinancing existing
mortgages. | know for a fact that some Japanese banks have offered loan
tenures of up to 30 to 40 years to their customers. This could effectively reduce
the burden of homeowners.

Madam Deputy, we must remove these untimely measures in order to
facilitate a full, sustainable revival of the property market. Lastly, | urge the
Government, the HKMA and the banking sector to adopt an open attitude
towards the issue. They should bear in mind that a continuously depressed
property market is more a threat to the banking system than the relaxation of the
70% ceiling.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 25 were present, five were in favour of the amendment and 20
against it ; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 25 were present, eight
were in favour of the amendment and 16 against it.  Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Mr Albert HO rose to claim a division.
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Geographical Constituencies and Election Committee:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 26 were present, 23 were in favour of the motion and three
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 29 were present, 19
were in favour of the motion, eight against it and one abstained. Since the
question was agreed by a majority of each of the two groups of Members present,
she therefore declared that the motion was carried.
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ENACTING LAWS TO IMPLEMENT ARTICLE 23 OF THE BASIC LAW
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MISS MARGARET NG: Madam President, it is now two-and-a-half months
since the Government published its proposals to implement Article 23 of the
Basic Law. We can no longer debate whether or not to legislate in a vacuum.
In the present context, the only question for debate is whether the proposals in
the Consultation Document should be supported, or whether, as the Honourable
James TO's motion suggests, they diminish fundamental rights and freedoms and
the rule of law, and therefore must be opposed. Put in context, it is clear to me
that legislation must be opposed, unless the Government drastically revises its
proposals.
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It follows that the amendment of the Honourable Mrs Sophie LEUNG is
unacceptable, because by deleting the words "the proposals in the Consultation
Document ...... will reduce", she is by implication saying that these proposals
will not reduce the rights and freedoms, and the rule of law which Hong Kong
enjoys. With this, | disagree.

It is not only my personal view, but the considered opinion of many of the
most respected members of my profession, that these proposals threaten
fundamental rights and freedoms. | deplore the attack of a Member on the
Chairman of the Hong Kong Bar Association (the Bar), Mr Alan LEONG, SC,
whose contribution to the informed debate on this important issue is exemplary.
Such attacks on him and other public figures are beyond contempt. In a forum
of the Law Society of Hong Kong (Law Society) held on 16 November, serious
doubts and criticisms were raised about the proposals. They are summarized
and reported in the December issue of Hong Kong Lawyer. The Bar's 236-
paragraph Response to the Consultation Document released earlier this week
states:

"while the Bar appreciates that it is the duty of the HKSAR [Hong Kong
Special Administrative Region] to enact domestic laws to prohibit the acts
and activities listed in Article 23, the Bar does not agree to the legislative
proposals set out in the Consultation Document ...... " (para. 5)

"The Bar expresses its serious concern that many of the proposals ...... do
not appear to be consistent with the minimum standard guaranteed by the
ICCPR [International Covenant on Civil and Political Rights] and ICESCR
[International Covenant on Economic, Social and Cultural Rights], the
guarantees of fundamental rights under Chapter Ill of the Basic Law and
the Johannesburg Principles. Proposals that are obviously restrictive of
freedoms of expression and association are presented in the absence of
safeguards and suitable exceptions and therefore frustrate any meaningful
enquiry in terms of proportionality.” (para. 232)

Madam President, while the Government is eager to seek the approval of
legal experts abroad, | would respectfully recommend them not to belittle the
expertise of the legal community at home who are, moreover, familiar with
Hong Kong's constitutional law and context, to an extent that no foreign expert
can equal.
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The Article 23 Concern Group has published seven pamphlets on the
Government's proposals which are written by leading academics and
practitioners of constitutional law. Prof Albert CHEN of the Law Faculty of
the University of Hong Kong, while commending the approach of the proposals,
severely criticized their substance, particularly on sedition and the proposed new
offence of unauthorized disclosure under the Official Secrets Ordinance. In a
comparative law forum held in the University of Hong Kong in November,
academics with expertise in foreign law and Chinese law pointed out numerous
pitfalls and the lack of understanding of the law in this area in the proposals.

There is remarkable consensus among those who have been engaged in the
in-depth analysis and rational debate, in calling for a White Bill to be published
for public consultation because the terms in which the offences are drafted are
too vague and broad, as such, they create great uncertainty. This is in itself
contrary to the rule of law. So far, the Government has refused to do so
without a single respectable reason. Where the offences are uncertain and the
penalties severe, especially in offences of a political nature, the chilling effect is
immense, stifling the legitimate exercise of rights and freedoms guaranteed by
the Basic Law.

The offences in the proposals are not, as represented by government
officials, confined to acts and activities aimed at overthrowing the Central
People's Government by violence or terrorist-style sabotage, or joining force
with a foreign power to levy war against the Chinese state. They extend to
speech, to association and hence religious affiliation, to peaceful assembly, to the
pursuit and dissemination of ideas, the disclosure of information, the normal
operation of a free press, and above all, to the expression and organization of
legitimate opposition recognized in every free society.

A few examples will illustrate the point. Misprison of treason is an
offence of omission. No act, let alone an act of violence, is required. It is
defined as the failure to report that someone has committed treason. The
possession of or dealing with seditious publication does not require even speech
or expression or any act beyond being in possession of or in someway dealing
with a publication. Indeed the publication does not have to be a seditious
publication in the normal sense. It does not have to be intended to urge anyone
to violence. According to the Government's proposals, it suffices that the
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publication is likely to incite some people to commit treason, secession or
subversion. If there are reasonable grounds to suspect that the publication is
likely to have this effect on some people, then a person who is in possession of or
deals with the publication commits an offence. Being an office-bearer of a
proscribed organization is an offence. One does not have to be personally
involved in any particular act of the organization. Being associated in
membership in that capacity is enough. The organization does not have to have
committed, or attempted to commit, or have as its object ever to commit any act
of treason, secession or subversion. Suffice that it is affiliated to a mainland
organization which is proscribed by the Central Government for reasons of
national security, and the Secretary for Security in the Hong Kong Special
Administrative Region, somehow, considers it necessary to ban the organization,
too.

The proposed broadening of the Official Secrets Ordinance to create a new
offence of unauthorized disclosure is not just plugging a loophole as the
Government claims (para. 6.22), but fundamentally changes the operation of that
Ordinance. It shifts the responsibility on officials to guard official secrets to the
lay public, and the press not to make an unauthorized disclosure of the protected
information which they have obtained other than from an official source. The
effect is to place the press at risk when they publish information which exposes
the Government to criticism.

We must not turn a blind eye to the real effect of the proposals. The
protection of national security aimed at is not protecting China against foreign
invasion or internal insurrection. They are to protect the Central People's
Government against any opposition, actual or potential, from developing or
being given expression. It is not Article 23 as promulgated in the Basic Law
which is being implemented, but the political directive of a Central People's
Government shaken by the 4 June incident, that Hong Kong must not be used as a
base for supporting subversive activities. Indeed para. 5.6 of the Consultation
Document openly acknowledges this.

Herein lie the offences likely to affect our lives most directly: subversion,
together with sedition and theft of state secrets. As para. 5.6 makes clear,
subversion is to be dealt with by creating a new offence of subversion, and by the
proscription mechanism to which I have just referred.
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The offence of subversion is unknown to the common law. As defined, it
can be committed not only by using violence, but also by the undefined "threat of
violence™ or the vaguely defined "serious unlawful means™ which can extend to
speech and peaceful assembly or organized expression of legitimate opposition
without violence or sabotage. Using any of these means to "intimidate the
Government of the People’s Republic of China" or to "disestablish the basic
system of the state as established by the Constitution™ constitutes subversion.
Inciting others to commit subversion is sedition. Thus, publishing articles to
encourage others to hold or join mass rallies, or hunger strikes to express
discontent with the Government of the People’s Republic of China and to put
pressure on it to adopt a more democratic system of government free from
corruption, amounts to subversion.

Just to illustrate, the 1989 Student Movement for Democracy in Beijing
would fall within the definition of subversion. As proposed, a Hong Kong
permanent resident can commit subversion by his acts within or outside Hong
Kong. So, fund-raising or demonstration in Hong Kong in support of the
students amounts to subversion, and any Hong Kong person going to Beijing to
give assistance to the students or to join their demonstration commits subversion.

If the groups organizing the movement in Beijing were proscribed by the
Central People’s Government as threatening national security, then every Hong
Kong organization affiliated with them would be exposed to proscription by the
Secretary for Security. The police will have the power to investigate
sympathizers to see if they are members of such organizations, or, if they had
travelled to the Mainland, to see whether they have done anything which can
amount to acts of subversion including inciting, aiding and abetting, counselling
or procuring, or conspiring with others to commit subversion.

As the Bar observes, the proscription mechanism centres too much power
on the Secretary for Security without sufficient checks and balances. The
Secretary for Security’s power is subject only to judicial review. As proposed
in the Consultation Document, the factual reasons for his or her decision to
proscribe a certain group cannot be challenged before the Court. Both the Bar
and the Law Society oppose such a power of proscription altogether. | am of
the same view. We also strongly oppose the proposal to remove the time limit
for prosecuting for treason and sediction. The mischief of these offences lie in
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the immediate danger that they bring about and therefore must be swiftly
prosecuted. To allow prosecution to be brought long after the event is to give
the Government a tool for political persecution.

Under the "one country, two systems" principle, Hong Kong can enjoy
freedoms which may still be under restrictions in the Mainland. This is one of
Hong Kong's advantages, and something not only people in Hong Kong, but
people in the Mainland, take pride and comfort in. We must oppose every
attempt to diminish the freedoms we enjoy, as China itself moves towards a more
open and free society.

Madam President, | support the motion and oppose the amendment.
Thank you.
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Appendix |
WRITTEN ANSWER

Written answer by the Secretary for Health, Welfare and Food to Mr CHAN
Kwok-keung's supplementary question to Question 4

To enhance and rehabilitate our fisheries habitats, the Agriculture, Fisheries and
Conservation Department has commenced deploying artificial reefs in Hong
Kong waters since 1998. The scheme, scheduled to be completed in 2003,
would cost around $61 million in total. The Department has also launched a
fish fry releasing trial scheme since 2000 to enhance the local fisheries resources.
To date, the trial scheme has cost a total of around $580,000.
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Appendix 11
WRITTEN ANSWER

Written answer by the Secretary for Housing, Planning and Lands to Mr
Albert HO's supplementary question to Question 5

Since the Housing Authority (HA)'s decision to carry out foundation
strengthening and remedial works for Blocks K and L of Tin Chung Court, the
works have all along proceeded according to the original plans. However, in
order to collect evidence for legal actions, the legal team engaged by the HA has
arranged to measure the pile lengths for the two blocks on a sampling basis. As
the measurement results will be used in the legal actions and have been given to
the Independent Commission Against Corruption at its request, we have been
advised by the Department of Justice that it may be prejudicial for us to disclose
the results to the public at this stage. Hence, we cannot disclose the results here,
but as Members are aware, we have as requested provided them in confidence to
the Select Committee on Building Problems of Public Housing Units of the
Legislative Council, which examines the construction issues of Tin Chung Court
and others.

Though we cannot disclose the results to the public for the time being, we
can confirm that they are not a cause for the delay in the foundation remedial
works for Block L of Tin Chung Court. In fact, as the Secretary for Housing,
Planning and Lands has pointed out in the Legislative Council meeting, the delay
Is a consequence of the complex geological conditions and occupation of the
neighbouring blocks. Members may also note that the three expert consultants
responsible for the design and audit of the remedial works have considered the
results and reached a consensus after discussions that the original remedial
scheme remains in order. In any case, the HA has taken into account all
foundation problems of this Block in carrying out the remedial works and the
building will fully comply with the safety specifications after completion of the
works programme.
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Appendix 111
WRITTEN ANSWER

Written answer by the Secretary for Security to Ms Cyd HO's
supplementary question to Question 6

The Honourable Cyd HO has asked about the penalty of the 17 persons convicted
of "Gambling in a place other than a gambling establishment”. Please be
informed that the breakdown of their penalty is set out below:

No. of Persons Amount of Fine
(HK$)

Four males 100

Four males 200

Seven males 300

One male 400

One male 500



