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MEMBERS' MOTIONS
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MOTION OF THANKS

TRERH 2004 F2 H 4 HEVGERIGEER®

Continuation of debate on motion which was moved on 4 February 2004
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MISS MARGARET NG: Madam President, the burning issue of the day is
Hong Kong's political reform. Everybody expected the Chief Executive to at
least announce a timetable for the consultation exercise. Instead, he announced
the appointment of a Task Force for the purpose of consulting the Central
Government in Beijing, and that no arrangements for consulting the Hong Kong
public can be made until this is done.

We struggle to see the positive side of this development. One thing
which can be said for it is that the Central Government is drawn into the



LEE — 2004F 28 6 H
348 LEGISLATIVE COUNCIL — 6 February 2004

discussion at an early stage. Since the Central Government's approval is
required in the end, it is helpful that it should be involved from the beginning,
provided that the process is open and transparent, and the views and wishes of
Hong Kong people are fully respected. My Honourable friend Dr David LI has
said that the objective of this crucial exercise is to decide how Hong Kong people
should be governed. It is only right that the views and wishes of Hong Kong
people are given the first consideration, even if the power lies with the Central
Government to approve or deny at the end of the day. In its meetings with the
Central Government, the Task Force must speak for Hong Kong people. To
quote Othello:

Speak of (us) as (we are). Nothing extenuate,
Nor set down aught in malice.

Madam President, we are in the midst of intensive discussion and debate
on these constitutional matters. But there are numerous issues of governance
which the Government must address. The accountability system has not
resulted in more coherent government policies or their implementation. The
role of the Civil Service is still confused, and upon civil servants still falls a large
share of the political lobbying. The job of civil servants has become tougher
because of the lack of interdepartmental co-ordination and lack of support from
within. Civil Service reform for the purpose of reinvigoration, not just of
downsizing or reducing pay, is long overdue. I do not see much being done.

Another important issue is the report on the consultation on statutory and
advisory bodies. This is the essential mechanism for tapping talents in the
community for public service. But the principles of appointment and the system
of vetting and review must be clearly formulated and scrupulously followed if
public good is to be served. Following the unfortunate controversy of the
former chairman of the Equal Opportunities Commission, we were promised a
report of the review. So far, nothing has been heard. We must insist on the
greatest transparency. Appointment must not be made as favours in exchange
for political support. The power of appointment is to be used for public
interests. Anything else is an abuse.

I come to the area of administration of justice and legal services, which Mr
TUNG has failed to address in his policy address apart from indirectly, in
relation with CEPA, which facilitates Hong Kong lawyers to extend their legal
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services to the Mainland. The Secretary for Justice has done much to assist the
Hong Kong Bar Association and the Law Society of Hong Kong (Law Society),
to iron out the wrinkles and smooth the way for the needed regulations to be
passed. On behalf of the legal profession, I thank her and her colleagues for
their efforts.

However, we must look after the system of justice in the Hong Kong
Special Administrative Region (SAR) itself. The rule of law is a huge mansion
which requires constant upkeeping and renewal. There are many matters for
concern. Most important of all is access to justice and the availability of legal
aid as an integral part of it. The growing number of unrepresented litigants is
disturbing. The Judiciary has warned us that even with civil procedure reforms,
our system of law and litigation procedures are not designed for the layman
acting for himself. The lack of legal representation not only puts the interests of
the litigants at risk, but also inevitably slows down court procedures and so
wastes public resources. Last December, the Resources Center for
unrepresented litigants was opened by the Judiciary. We were reminded again
that the Centre cannot give legal advice and is no substitute for legal
representation.

We know from our own contact with the public that few people go
unrepresented by choice. For most people, they go unrepresented because they
cannot afford the costs but are still denied legal aid. With the input of the
community and the profession, the Panel on Administration of Justice and Legal
Services has drawn up a comprehensive list of legal aid issues in need of review
and urged the Government to carry out that review.  The most fundamental
issue is that the present scope and mode of provision of legal aid are antiquated
and can no longer meet the needs of the changing community. Theoretically,
there is no cap on legal aid funding. In reality, the decision of the Director of
Legal Aid is increasingly dominated by the need to reduce expenditure, and
sometimes, the economic motive may even override the requirements of justice.
In a case discussed in the Panel, legal aid was denied to a defendant charged with
kidnapping and murder because he had spent the money in his bank account to
repay a debt and was unable to pay up-front the contribution exacted as a
condition of granting him legal aid. As a result, the defendant was
unrepresented at the trial and was convicted. The Court of Appeal had no
hesitation allowing his appeal on the ground that he was denied a fair trial. The
inevitable result was that a new trial was ordered. = This will cause more public
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resources to be expended. Worse, the victim's family would be exposed to the
pain of having old wounds reopened. This is false economy. It is also a
scandal which should not be allowed to happen again. I urge the Administration
to make a real effort to address the real issues about legal aid. The legal
profession has been generous with pro bono services, and I hope that it will be
more generous still.  But this is no substitute for adequate legal aid. It is not
only all about allocating more resources, but also about using resources more
intelligently, for example, unbundling legal aid and channelling some of the
resources from litigation to alternative dispute resolution.

Another example of a part of the justice system requiring renovation is
labour dispute resolution, including the operation of the Labour Tribunal. 1
note with deep appreciation that in response to the suggestion of a joint Panel of
this Council, the Chief Justice has appointed a committee headed by Madam
Justice CHU to look into the matter. The Labour Tribunal system was created
more than 30 years ago. Employment issues and litigation are much more
complex nowadays. Yet, another example is the juvenile justice system which
again cries out for modernization. A subcommittee of this House is now in
discussion with an interdepartmental team of the Administration to consider the
implementation of the recommendations of a consultancy report on this matter.
In the important task of helping children and young people who may have gone
astray, whatever the age of criminal responsibility, the SAR should actively learn
from new developments in other parts of the world.

These are only some of the things which require careful consideration, but
I am running out of time. However, it is necessary for me to say a few words
about solicitors' professional indemnity. The escalating cost of insurance and
on top of it the shock brought by the collapse of the HIH group in Australia, the
indemnity fund's reinsurer, have caused solicitors double hardship and cast grave
doubts on the present indemnity scheme. No profession is exposed to the same
extent of responsibility whereby practitioners become insurers of the last resort
for claims against each and every practitioner over whom they have no control.
According to the report of Willis China, the independent consultant
commissioned by the Law Society to review the present scheme, it is clear that
the present scheme cannot go on. Two options for change are suggested. One
is to fundamentally reform the present mutual fund scheme under the Law
Society. The other is to follow the example of the United Kingdom and switch
to a qualifying insurers scheme whereby each firm obtains its own insurance
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directly from an insurer. As indicated by surveys done separately by Willis and
by myself, a great majority of solicitors favour the qualifying insurers scheme.
Whichever option is chosen, the transition will require a great deal of work. It
is not just a matter for the Law Society, but also involves the Department of
Justice as an important legal policy and eventually for this Council, because
legislative amendment will be necessary. A pro-active approach is vital
because the new scheme has to be ready for implementation in September 2005.
So time is short.

I urge the Government to avoid adopting a narrow and inflexible approach.
The right question is not whether the public should accept less than 100% of the
public's claims against solicitors will be guaranteed to be met in full. Neither
of the new options does this. No other professional indemnity or indeed any
indemnity scheme does so. The present solicitors indemnity scheme is unique.
But the present system also carries the greatest moral hazard, because it draws
little distinction between prudent and conscientious practice and irresponsible
practice. It demoralizes solicitors firms which are prudent, avoid claims, trim
profits and pass the savings to their clients. In two recent surveys, one carried
out by Willis China and the other carried out by myself, the response of lawyers
is overwhelmingly in favour of a change to allow each firm to be responsible for
its own insurance. We should go for a legal service sector which offers better
choice to the consumer, and this is the opportunity to let it happen.

I cannot leave this policy area without touching on the independence of the
Judiciary. It goes without saying that we all support an independent judiciary
implicitly. The question is what is being done to strengthen the institutional
safeguards. I urge the Government to accept the recommendations of Sir
Anthony MASON on the remuneration of judges, in particular to legislate
against the reduction of judicial salaries, and to entrust the adjustment of judicial
salaries to an independent commission. The budgetary mechanism should
reflect the respect for judicial separateness by providing for judicial salaries from
a consolidated fund which is not subject to political debate from year to year.
The Panel on Administration of Justice and Legal Services has carried out a
study on the practice overseas. It recognizes that these measures are in line
with the other jurisdictions in which independence of the judiciary is regarded as
a matter of constitutional importance. A constant supply of judges of the
highest calibre and standing is vital to Hong Kong's judicial system. We must
do our best to provide the conditions for this to happen.
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The major event in the area of security since the last policy address is
undoubtedly Article 23 legislation. However, I have already said so much
about it, in and outside this Chamber, that I only need to mark the event here,
and to remind the Government that the watch over the liberty of the people never
sleeps. Whenever the issue is raised again, we will remind the Government of
all that has been said and written. The Government has promised not to
introduce legislation again without first consulting the public in a wide and
genuine consultation exercise and obtaining broad public consensus. I hope it
will not make the same mistake twice.

In conclusion, Madam President, it is obvious to everyone that much is
needed to be done to maintain good and effective governance in the SAR. 1
regret that the Chief Executive has done little to meet our fundamental needs. It
may be that to introduce universal suffrage in 2007 and 2008 is the only solution.
The people demand that. They deserve a chance. Mr TUNG has shut his ears
to them, I do not feel I have to thank him for that.
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DR RAYMOND HO: Madam President, the Hong Kong Special Administrative

Region (SAR) Government has taken the right initiative in establishing a Task
Force headed by the Chief Secretary for Administration to examine major
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issues concerning our future constitutional development which will have
significant implications on every aspect of Hong Kong. Although the initiative
may not be bold enough for some of our colleagues, the Government has at least
taken the first step and is not trying to evade from this major challenge.

Among many other major issues involved, we must first agree on what
types of amendments are required to implement reforms regarding the election of
the Chief Executive and the Legislative Council. From my involvement and
experience as a member of the Basic Law Consultative Committee during the
period 1985 to 1990, I tend to hold the view that no Basic Law amendment is
required for review of the Annexes. Back then, I was one of the 89 members of
the Business and Professional Group of the Basic Law Consultative Committee
which comprised members from professional and business sectors (sometimes
called the group of 89).

If my memory serves me right, the method for the selection of the Chief
Executive of the SAR and the method for the formation of the Legislative
Council of the SAR were included in Annex I and Annex II of the Basic Law
respectively, so as to allow for flexibility for their subsequent amendments if
required, without resorting to the amendment procedures for the Basic Law as
stipulated in Article 159. I hope that the Government can clarify this point as
soon as possible.

On the subject of constitutional reform itself, the Government must
conduct a broad and real public consultation. For the purpose, the Government
may consider setting up a Constitutional Review Consultative Committee,
comprising say 1 000 members nominated by all sectors of the community,
which in a way is along the line of the former Basic Law Consultative Committee
of which I was a member elected by the Council of the Hong Kong Institution of
Engineers. I must stress that all the members are to be nominated by different
sectors of the community and not appointed by the Government. Also, the
consultation must be an in-depth one, allowing for a real discussion among
members of the public on the future constitutional arrangements of Hong Kong.
There must be no rush in the whole consultation exercise. It could last one to
two years if necessary. Adequate time must be allowed for thorough
consultation. I must say up to now, as far as constitutional reform is concerned,
the Government's time management has clearly failed the reasonable expectation
of the general public. As I have openly suggested to the state leaders in Beijing
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previously, the Chief Executive may consider leading a Legislative Council
delegation, comprising all 60 Members of the Legislative Council to visit Beijing.
Besides paying visits to state leaders, the delegation should also meet with senior
officials who are in charge of Hong Kong affairs to discuss the future political
arrangements as well as other major issues of mutual concern. They will also
be able to discuss the subject with former Basic Law drafters. The visit would
definitely help enhance mutual understanding between the Mainland and Hong
Kong.

Madam President, the Government must learn from the lesson in its
clumsy handling of legislating for Article 23 of the Basic Law. Dialogue must
be open all the time to all parties. Adequate time and opportunity must be
afforded to every member of the community.

Madam President, with these remarks, I so submit. Thank you.
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FH#ES - Mr Deputy, I have a song, a most beautiful song of freedom and
democracy. I learned this song in the prime of my life, but I cherished it even
more as I now approach the evening of my life. (B EF » I H — I B
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Rt EE+ A DL N AYES © The path of democracy never
doth run smooth. But I will spend the rest of my life with the people of Hong
Kong, to bring democracy to Hong Kong. And I hope I will see the day when
democracy will also come to China, when the human rights of 1.3 billion people
in mainland China will be protected by the rule of law under democratic

institutions. Thank you.
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ik B 7 K 29 43
7.29 pm

R -

Meeting suspended.

B b 7 B 45 43
7.45 pm

T iEbE mIkiE -
Council then resumed.
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Dr YEUNG Sum rose to claim a division.
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Geographical Constituencies and Election Committee:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 27 were present, four were in favour of the amendment and 23
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 30 were present, 17
were in favour of the amendment and 12 against it.  Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Ms Emily LAU rose to claim a division.
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Functional Constituencies:
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Geographical Constituencies and Election Committee:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 27 were present, 23 were in favour of the motion and four against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 30 were present, 13 were in
favour of the motion and 16 against it. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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Adjourned accordingly at four minutes to Nine o'clock.



