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REAZESERFEZEEG _TET=-FFH
Independent Commission Against Corruption Complaints Committee
Annual Report 2003

MR TOMMY CHEUNG: Madam President, as a member of the Independent
Commission Against Corruption Complaints Committee (the Committee), |
hereby table the Independent Commission Against Corruption Complaints
Committee Annual Report 2003 to this Council on behalf of the Committee.

The report explains in detail the functions and mode of operation of the
Committee, and summarizes the work handled by the Committee in the past
year. In 2003, the Committee held three meetings during the year to discuss
papers and investigation reports and formed an independent view on the
investigation findings concerning the complaints. An important and positive
effect of this complaints handling mechanism is that, through examination of
issues brought up in complaints, both the Independent Commission Against
Corruption (ICAC) and the Committee are able to carefully scrutinize the ICAC
internal procedures, guidelines and practices to see whether these need to be
updated, clarified or formalized, with a view to making improvements.

This is the ninth annual report published by the Committee. Through
publishing this report, the Committee hopes to report to the public on a regular
basis the work done by the Committee and to enhance public understanding of
the ICAC complaints handling mechanism.  Should Members have any
comments regarding the annual report, they are welcome to forward them to the
Secretary of the Committee. 1 so submit.

Thank you, Madam President.

EFR B TOHEREBEER(ANEHFLZET 2003 £ 2004 FRERE ) AT HE

o

i
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Report of the Panel on Manpower 2003/2004
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Report of the Panel on Commerce and Industry 2003/2004
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RERFZREEBZEG 2003 F 2004 FEHRE
Report of the Panel on Administration of Justice and Legal Services
2003/2004

MISS MARGARET NG: Madam President, in my capacity as Chairman of
the Panel on Administration of Justice and Legal Services, | briefly report on
the major work of the Panel in the 2003-04 Session.

The review on provision of legal aid service has been one of the major
areas of concern of the Panel. In considering the Administration's proposal to
adjust downward the financial eligibility limits of the Ordinary Legal Aid
Scheme and the Supplementary Legal Aid Scheme following the 2003 annual
review, some members questioned whether the limits had been realistically set
to ensure that litigants in genuine need could seek justice through legal
proceedings. They considered that the Administration should undertake a
fundamental review of the approach of setting the limits and the criteria for
determining eligibility. Some members also considered that the feasibility of
expanding the Supplementary Legal Aid Scheme should be examined. The
Administration maintained its position that the existing legal aid system was
able to strike a balance and achieve the policy objective.

In the last Session, the Panel formed a working group to consider issues
relating to imposition of criminal liability on the Government or public officers
in the course of discharging public duties for contravening any legislative
provisions binding on the Government. At its last meeting in this Session, the
Panel endorsed the recommendation of the working group that the
Administration should consider:

(@) in respect of regulatory offences, that Crown immunity should be
removed as a matter of policy on a case-by-case basis and when
legislative opportunities arose; and

(b) the development of alternative approaches taken in the United
Kingdom and New Zealand in removing Crown immunity.

The Administration’s position was that there was no precedent in the
Hong Kong legislation which clearly and unequivocally rendered the
Government or government departments liable to criminal proceedings. The
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Administration maintained that the existing reporting mechanism adopted to
deal with breaches of statutory provisions by public officers had been working
satisfactorily, and there was no need for a radical change to the existing system.
The Panel agreed that the issue should be followed up in the next Legislative
Session.

On matters relating to the legal profession, the Panel had closely
monitored the progress of the review of the Professional Indemnity Scheme
(PIS) undertaken by The Law Society of Hong Kong (the Law Society). The
Panel had requested the Administration to assume an active role in discussing
with the Law Society the future scheme of PIS, and means to implement the
scheme. In the beginning of the Session, the Panel was also briefed by the
Law Society on the draft rules to regulate solicitors corporations. The rules
are being finalized by the Law Society.

Now | shall turn to matters relating to the Judiciary which had been
discussed by the Panel. On the existing system for allocation of resources for
the Judiciary, some members considered that express constitutional safeguards
should be introduced to ensure that the independent operation of the Judiciary
would not be subject to executive interference or affected by budgetary
constraints. On the appropriate system for the determination of judicial
remuneration, the Panel was advised that the relevant consultancy report
together with the Judiciary's proposal had been provided to the Chief Executive
for consideration in April 2003.

The Panel had discussed and was generally satisfied with the
improvement measures introduced by the Judiciary to streamline the statutory
procedure for repossession of premises by the Lands Tribunal to protect the
interest of landlords in cases where the tenants had defaulted payment of rent.
The Panel also welcomed the Chief Justice's decision that the Lands Tribunal
Rules as a whole should be reviewed.

In response to members® concerns, the Judiciary had set up a Working
Party to review the operation of the Labour Tribunal. The Panel would follow
up the report of the Working Group which was submitted to the Chief Justice
on 29 June 2004.

The Panel was also briefed on the findings of the evaluation study on the
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three-year pilot scheme on family mediation which was launched by the
Judiciary in May 2000 to test the effectiveness of mediation in resolving
matrimonial disputes. Members were generally satisfied with the success rates
of the scheme.

Lastly, I would like to mention that the Panel had also held special
meetings to discuss relevant issues arising from two cases which had aroused
wide public concern. The first case related to the approval given for Mr
Michael WONG, a retired judge, to take up full-time appointment as
Chairperson of the Equal Opportunities Commission without suspension of his
pension. The second case concerned the decision of the Secretary for Justice
not to prosecute Mr Antony LEUNG Kam-chung, the former Financial
Secretary, for his conduct in respect of a car purchase by him in January 2003.

Madam President, these are my short remarks on the report.
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RBEHREEE 2003 F 2004 FERE
Report of the Panel on Economic Services 2003/2004

MR JAMES TIEN: Madam President, as Chairman of the Panel on Economic
Services, | would like to report on the major work of the Panel during the
2003-04 Session. As the report already gives a detailed account of our work, 1
would only highlight a few points here.

During the Session, the Panel continued to attach great importance to
overseeing the planning and implementation of tourism infrastructure, facilities
and products, and monitoring initiatives to improve the quality of service of the
industry with a view to promoting tourism development.

When consulted on the new global marketing campaign "Hong Kong -
Live it, Love it", we asked the Administration and the Hong Kong Tourism
Board to place more concerted effort in attracting back long-haul visitors, apart
from giving attention to the mainland market, so as to maintain a balanced
international portfolio of visitors from all markets. We also pointed to the
need to target at key source markets with reference to the potential and response
of each market segment in the new global advertising campaign so as to ensure
value for money and cost-effectiveness of the revival campaign plans.

Whilst noting that the tourism industry had staged a rapid V-shaped
recovery after the SARS incident, we called on the Administration to further
enhance our tourism infrastructure, facilities and products for visitors with a
view to ensuring the sustainability of the recovery. A good environment and a
convenient transport system were equally appealing to long-haul visitors.
There was also a need for the Government to devise effective measures to
sanction unscrupulous retail shops and strengthen the complaint mechanism,
and publicize the effectiveness of such efforts to boost the confidence of visitors
to spend in Hong Kong.

Given the rapid development and expansion of the mainland ports and the
increasing competition from the region, we expressed grave concern about the
high terminal handling charge (THC) which had eroded the competitiveness of
the Hong Kong port. We urged the Administration to liaise with the relevant
parties with a view to increasing the transparency of the mechanism for
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determining THC. There was also a need for the Government to speed up the
infrastructural development programme in Hong Kong so as to cater for the
rising demand, and facilitate cargo flow and passenger flow to boost the hub
status of Hong Kong. We also saw the need for the provision of designated
facility for handling high-value, time-critical air cargoes and logistics parks to
increase our competitiveness. We urged the Administration to speed up the
related work.

As the proposed privatization of the Hong Kong Airport Authority (AA)
would have far-reaching impact, we called on the Administration to consult the
relevant stakeholders before introducing a bill into the Council for
consideration.

The Panel sent a delegation to Europe in April 2004 to study overseas
experience in port and airport management, logistics development as well as
theme park management. The delegation found the overseas duty visit to
Europe very timely. With the challenges ahead, we considered it important to
keep abreast of the latest development in the international logistics arena, so as
to facilitate the Panel to consider the related matters in the years ahead. The
regulatory framework for the designated United Kingdom airports also served
as useful reference when we considered the future regulatory framework for the
privatized AA. Finally, with the opening of the Hong Kong Disneyland in
2005, our trip to Disneyland Resort Paris certainly provided us with very useful
reference to facilitate our consideration of the theme park development in Hong
Kong.

Regarding electricity tariff, we considered that a tariff freeze by the two
power companies for 2004 was not enough to alleviate the burden on the
general public and the commercial and industrial sectors. We were also
disappointed that the agreement secured during the 2003 Interim Review of the
Scheme of Control Agreements (SCAs) with the two power companies did not
result in a tariff reduction, despite the persistent deflation over the past few
years. We believed it was no longer appropriate to link the return for
shareholders to the value of the fixed assets as it encouraged over-investment by
the power companies. The levels of return for shareholders were also too high
in today's circumstances and should be lowered. Finally, tariff should be
linked to and adjusted in accordance with changes in local Consumer Price
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Index. We called on the Administration to ensure that the inherent limitations
of the current SCAs would be avoided in the post-2008 regime. In taking
forward the regulatory review of the post-2008 arrangement for the electricity
supply market, some members also requested the Administration to specify a
target of renewable energy contribution to electricity demand in the energy
portfolios of the two power companies. There was also a need for the
Government to conduct proper consultation and speed up the related work so as
to pave the way for the liberalization of the electricity market in 2008.

We had reviewed the impact of the current oil price hike on business
operating cost and the general public. We called upon the Administration to
formulate relief measures to assist the related trades, particularly the transport
trades. The Administration should also examine means to assist the general
public to minimize fuel consumption, for example, during driving.

In reviewing the competition state in the foodstuffs and household
necessities retailing sector, we took the opportunity to review whether there
was a need to introduce a universal competition law. Whilst members had
different views over the subject matter, we requested the Government to call
upon the businesses to cease existing, and refrain from introducing, restrictive
practices that impaired economic efficiency or free trade.

Thank you Madam President.
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Report of the Panel on Environmental Affairs 2003/2004

MISS CHOY SO-YUK: Madam President, as Chairman of the Panel on
Environmental Affairs, | wish to report on the work of the Panel during the
2003-04 Legislative Council Session. The Panel continued to monitor the
various measures to improve water and air quality in Hong Kong, and to tackle
the problems in relation to reclamation and waste management.



Ty — 200F 7TRAT7H
36 LEGISLATIVE COUNCIL — 7 July 2004

Sewage treatment remained high on the agenda of the Panel. In June
2004, the Administration released the Consultation Document for the Harbour
Area Treatment Scheme (HATS) Stage 2 to gauge public opinions on its
preferred option to expand and upgrade the existing Stonecutters Island Sewage
Treatment Works to provide centralized chemical treatment for the whole
HATS catchment as well as to build a new biological treatment plant. The
Panel subsequently held two meetings to discuss the issue, the last of which was
held this morning to receive views from interested parties. Given the
importance and far-reaching implications of HATS Stage 2, members urged the
Administration to consider extending the consultation period from October to
the end of 2004 to allow sufficient time for the public to put forward their
views.

On water quality, members discussed the restoration plans for the
damaged sections of the streams at Tung Chung and Sha Kok Mei as well as
measures to prevent recurrence of damages to natural habitat of streams as a
result of excavation and channelization.

On air quality, the Panel supported the proposed retrofitting of the
remaining pre-Euro diesel heavy vehicles with emission reduction devices, but
stressed the need to offer a choice between retrofitting and replacement of
vehicles to eligible owners. Members also supported the proposal of making
the Euro IV unleaded petrol specification the statutory standard with a view to
further reducing emissions of particulate and nitrogen dioxide from motor
vehicles.

As regards waste management, the Panel continued to monitor the
progress of measures to tackle the problem of construction and demolition
waste and municipal solid waste. The possible demolition of new building
blocks in Hunghom Peninsula by the developers had aroused much public
concern on the need for measures to prevent and minimize the production of
construction and demolition materials by private works. The Panel therefore
supported the early implementation of landfill charging. Members also
considered it necessary to promote social responsibilities among corporations in
Hong Kong. They further pointed out that the existing measures on the
prevention and recovery of municipal solid waste were piecemeal and not
capable of tackling the waste problem in a holistic manner. In this connection,
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the Administration was urged to expedite the review of the waste management
policy.

The Panel continued to vigilantly monitor the impact of the Central
Reclamation Phase Il which was aimed at providing land for, among other
things, the Central-Wanchai Bypass and military dock for the People's
Liberation Army. To minimize the extent of reclamation, members suggested
that instead of reclaiming the Harbour to provide land for the Bypass to relieve
the traffic load, consideration should be given to introducing other traffic
management measures such as equalization of toll charges of the three
cross-harbour tunnels.  Consultation with the People's Liberation Army should
also be made to ascertain the need for the berth.

For details of other aspects of work of the Panel, Members may wish to
refer to the report. Madam President, | would like to express my sincere
gratitude to Panel members and the Secretariat for their unfailing support over
the past year. Thank you.
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Opinion Surveys Commissioned by Central Policy Unit
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IZFERBERESE
Buggery and Gross Indecency Offences

10. MS AUDREY EU: Madam President, will the Government inform this
Council:

(@) in respect of each of the seven buggery offences and the four gross
indecency offences under the Crimes Ordinance (Cap. 200), of the
number of cases reported to the authorities and the respective
numbers of persons arrested, prosecuted and convicted in the last
five years;

(b)  of the number of the reported cases in item (a) above in which two
or more men participated in the offences; and

(c) of the respective numbers of the cases in item (b) above in which at
least one of the participants was between 16 and 21 years old and
below 16 years old?

SECRETARY FOR SECURITY: Madam President, statistics relating to the
overall buggery offences and gross indecency offences in 1999 to 2003 are set
out in the Annex.
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We do not have readily available information in respect of each of the
seven buggery offences and the four gross indecency offences, the number of
reported cases in which two or more men participated in the offences, or the
number of reported cases in which at least one of the participants was between
16 and 21 years old and below 16 years old.

Annex
Statistics Relating to

Buggery Offences and Gross Indecency Offences in 1999 to 2003

No. of cases reported No. of persons
Offences Years . .

to the police® Arrested | Prosecuted® | Convicted

Buggery! 1999 2 0 0 0
2000 6 3 2 1
2001 10 8 3 1
2002 8 6 5 5
2003 9 5 0 0
Gross 1999 8 14 5 5
indecency? 2000 9 16 10 8
2001 4 4 4
2002 2 0 0
2003 1 2

Notes:

1 Buggery covers offences under sections 118A to 118G of the Crimes Ordinance
(Cap. 200).

2 Gross indecency covers offences under sections 118H to 118K of the Crimes Ordinance
(Cap. 200).

3 There may be more than one offender in each case.

4 Such figures exclude those people whose cases have not been concluded yet, and those
who were arrested for gross indecency but subsequently prosecuted for other offences.
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MR ABRAHAM SHEK: Madam Deputy, the Real Estate and Construction
Constituency fully supports the principle of making our planning system more
transparent, efficient and effective. However, the Constituency believes that
the Town Planning (Amendment) Bill 2003 (the Bill) in its present form is
unlikely to achieve its intended purposes, because the Bill is inherently limited
in scope and piecemeal by nature. The Government has arbitrarily cut up the
inter-related sections of the existing Town Planning Ordinance, and sought to
selectively amend some of them in this initial stage. The Constituency which I
represent is deeply disappointed that such an approach has been adopted in
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revising a legislation with such vital importance and wide impact on the
community.

In the Constituency’s view, in this initial stage, there are issues which are
completely fundamental in nature being left out. They include the
independence and composition of the Town Planning Board (TPB) and the need
to set up an independent Town Planning Board Secretariat. In particular, the
practice of appointing an official to chair the TPB must be reviewed and
changed. Unless and until the structure of the TPB is subject to a
comprehensive review, | believe genuine improvement to the increasingly
confrontational planning system is unlikely.

Madam Deputy, it is not only a matter of principle, but is also in the
public's interests that the Legislative Council and the community should
consider all the amendments as a whole. The Constituency which | represent
has grave concern that the Legislative Council has been hurried into passing the
Bill even though the Government has not even provided us with a clear
commitment or specific timetable as to when it would proceed with the second
stage of amendments. This action is not in Hong Kong's interests.

Still, during the subsequent scrutinizing work, the Bill's Committee has
from time to time felt the inadequacies of the phased approach, and there were
occasions that the Government was requested to make relevant remedies. The
introduction of additional amendments relating to the opening up of the TPB
meetings in the Bill is a case in point. The Government originally intended to
deal with the issue in the second stage review. However, the Bills Committee
feels that the transparency of the TPB"s deliberation process should not be left
out in an amendment stage which primarily aims to enhance transparency in the
planning system. | am surprised that some of my Democratic Party's
colleagues agreed to a gradual step by step approach in improving the Bill,
rather than an all-out approach which they have always requested for
constitutional reforms.  This time, they should have done otherwise.

Madam Deputy, the Constituency which | represent also fears that the
piecemeal amendments may enhance openness at the expense of the whole
planning system's efficiency. The Government claims greater openness and
improved efficiency are the two most important goals of the Bill. As it stands,
a lot of emphasis has been placed on how to strengthen public participation in
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different planning stages. On the other hand, little actions have been
demanded from the TPB to improve its practices and processes. In particular,
the amendments relating to seeking the prior consent of landowners are too
complex. They may also impose unnecessary impediments on the land
development process, considering that most planning applications in Hong Kong
involve multiple ownership. Indeed, given that the Bill has already guaranteed
adequate and thorough public consultation at the plan-making stage, | believe
the planning applications which are submitted at a later stage in the planning
process do not need to be subject to the same level of vigorous public
consultation.  The present amendments may unnecessarily lengthen the
planning process. More importantly, | consider they are unfair to some
stakeholders, notably the developers.

Madam Deputy, the Real Estate and Construction Constituency is also
disappointed that the Government has rejected its repeated request to include an
exemption provision under the relevant sections of planning applications. If
such a provision was in place, technical and commercially sensitive information
in planning applications would be exempt from public inspection. While this
information is needed by the relevant government departments and the TPB in
their considerations, it may not be useful to the public who has less concern
about technical planning issues. Exemption arrangements under clauses 13
and 16, | believe, will adequately strike a balance between the interests of the
public and those of the applicants.

Madam Deputy, despite the above cautionary comments, the Real Estate
and Construction Constituency gives its full support to the Bill. | wish to
thank the Secretary and his colleagues for adopting a very open attitude in
listening to all the requests made by the Constituency. | look forward to the
tabling of the second stage of this Bill. Thank you.
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LAND TITLES BILL
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Resumption of debate on Second Reading which was moved on 18
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MISS MARGARET NG: Madam President, in my capacity as Chairman of
the Bills Committee on Land Titles Bill (the Bills Committee), | now address
the Council on the major issues deliberated by the Bills Committee.

The Land Titles Bill (the Bill) seeks to replace the existing deeds
registration system with a new land title registration system. Under the new
system, the registration of a person as the owner of land shall vest the title of
the land in him. The Title Register shall be conclusive evidence of the title to
registered land and it will no longer be necessary to review the historical title
deeds to establish title as at present. The new system is expected to provide
greater security to property interests and simplify conveyancing.
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The Bills Committee commenced its work in March 2003. Given that
the introduction of a statutory land title registration system is a significant
development of land law in Hong Kong and would have significant implications
on members of the public and legal practitioners, the Bills Committee has
invited the public and the concerned parties to give views on the Bill. The
Bills Committee has examined in detail the relevant policy issues, the proposed
provisions in the Bill, and the substantial amendments which will be moved by
the Administration during the Committee stage. Details of the deliberations of
the Bills Committee are set out in its report. | shall focus my speech on three
major issues: the conversion mechanism; rectification of title by the Court; and
the indemnity scheme.

On conversion mechanism, the Bill proposes gradual conversion from the
present system to the new system over an indefinite period of time. Clause 12
sets out two routes through which existing properties can be converted from the
present system to the new system. The first route is mandatory application for
conversion upon the first assignment of any property after commencement of
the Land Titles Ordinance (LTO) (if enacted). The second route is voluntary
application for title registration at any time after commencement of the LTO.
However, any applications through these two routes must be accompanied by a
certificate of good title issued by a solicitor after examination of the owner’s
title to the property.

The Bills Committee notes that The Law Society of Hong Kong (the Law
Society) has raised a number of fundamental concerns about the proposed
conversion mechanism. The Law Society is of the view that without a
mechanism for review and adjudication by a reference body under the auspices
of the Land Registrar in cases of doubt, certificates of good title would place an
unacceptable burden on solicitors. However, the Administration does not
consider it appropriate for the Land Registry to establish such a mechanism, as
it will add to the cost and complexity of conveyancing and will be difficult to
safeguard against abuse. In December 2003, the Law Society informed the
Bills Committee that it has come to the conclusion that the Bill, which requires
a solicitor to guarantee title by the issue of a certificate of good title, is
unworkable and cannot be supported in the absence of a mechanism by which
doubtful cases can be referred to the Land Registrar for review. The Law
Society supports a daylight conversion mechanism which is an adaptation of the
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system operating in some states of Australia. The Bills Committee has then
invited the Administration to examine the Law Society's proposal.

Following discussion with the Law Society, the Administration has
worked out a detailed scheme for the operation of the daylight conversion
mechanism. Under this mechanism, from the commencement day of the LTO,
all new land will be registered under the new land title registration system and
the title will be vested in the grantee as registered owner. All other land will
remain under the existing Land Registration Ordinance (LRO) until the expiry
of 12 years from the commencement day, that is, the 12-year incubation period.
Upon the expiry of the 12-year incubation period, all unregistered land will be
converted automatically to the new system except either a "caution against
conversion™ stands or where matters lodged for registration under the LRO
have not yet completed registration. The current owner on the register kept
under the LRO register would become the first owner under the Title Register
under the LTO. During the 12-year incubation period, all existing or newly
created unwritten equities affecting unregistered land can be protected by
registration of a warning notice known as "caveat" under the LRO.

While the Bills Committee has no objection to the adoption of the
daylight conversion mechanism, members consider the proposal a significant
change and that it is prudent for the Administration to consult the concerned
parties on the proposed change. Since the concerned parties have not raised
objections in principle to the daylight conversion mechanism during
consultation, the Bills Committee agrees that Committee stage amendments be
drafted by the Administration to give effect to the change. The major
proposed Committee stage amendments agreed by the Bills Committee and the
Administration include:

(a) the addition of a new Part 2B in the Bill to provide for the
registration of new land after the commencement day of the LTO;

(b) the addition of a new Schedule 1A to provide for the conversion of
the LRO land and long-term leases from the present system to the
new system upon expiry of the 12-year incubation period;

(c) the addition of a new Schedule 3 to provide for all the
consequential amendments to the LRO, including the amendments
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to provide for caveats and cautions against conversion; and
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(d) the deletion from Schedule 2 the amendments to the LRO related to
the original gradual conversion mechanism.

To ensure safe and smooth conversion at the end of the 12-year
incubation period, the Bills Committee has suggested that a legislative or
administrative measure be put in place to effect a review mechanism for the
implementation of the new system during the 12-year incubation period, so that
any problem that may arise in the interim can be tackled in a timely manner.
The Bills Committee has also suggested that a provision be added in the Bill to
empower the Administration to extend when necessary the 12-year incubation
period. The Administration has accepted the Bills Committee's suggestions
and agreed that a mechanism to review the implementation of the new system is
necessary. The Administration will move a Committee stage amendment to
clause 101 to empower the Secretary for Housing, Planning and Lands to vary
the 12-year incubation period by gazetting an amendment to the new Schedule
1A. This power is subject to the positive vetting of the Legislative Council.

Another major issue deliberated by the Bills Committee is the
rectification of title by the Court. Given that one of the main features of the
new system is to provide security of title, the Bills Committee has examined in
detail the proposed provisions on the circumstances under which the Court may
order rectification of title. Whilst supporting the proposal of providing the
Court with the power of rectification, the Bills Committee shares the concern of
a number of parties that the proposed provisions in clause 81 fail to achieve the
right balance between the requirement of certainty of title and justice in a
particular case. Upon review, the Administration proposes to recast clause 81:

(a) to remove the wide discretion given to the Court under the original
provisions;

(b) to provide that subject to the new clause 81A, on an application
made by a former registered owner of registered land, the Court of
First Instance shall order the rectification of the Title Register to
restore the title of the applicant if it is satisfied that firstly, the
entry in the Title Register by or as a result of which the applicant
lost his title was procured by or as a result of a void instrument or
a false entry in the Title Register; secondly, the applicant was not a
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party to the fraud; and thirdly, the applicant did not, by his act or
by lack of proper care, substantially contribute to the fraud; and

(c) to set out clearly the circumstances under which the Court of First
Instance may order the rectification of the Title Register so as to
affect the title of a person who is the registered owner of registered
land and who is in possession of the land and has acquired the land
for valuable consideration.

The Bills Committee supports these proposed amendments.

The Bill also provides for an indemnity scheme under which indemnity
may be claimed for two types of loss, that is, the loss caused by an entry in or
omission from the Title Register as a result of mistakes or omissions on the part
of the Land Registrar or public officers assisting the Registrar, and the loss of
ownership caused by an entry in or omission from the Title Register as a result
of fraud on the part of any person. While there will be no cap on indemnity
for the first type of loss, the Administration proposes a cap on indemnity for the
second type of loss, which is $30 million for each case.

The proposed cap on indemnity in cases of fraud has invited criticisms
about the fairness of the indemnity scheme, as owners of properties valued at
over $30 million who lost their properties as a result of fraud on the part of a
third party would not be fully compensated. Noting that other jurisdictions
such as England, New South Wales and Ontario do not impose a cap on
indemnity, the Bills Committee has requested the Administration to provide
justifications for its proposal. The Administration considers that as deliberate
fraudulent acts are difficult to anticipate and prevent, there should be a suitable
device to limit the potential liability that the indemnity scheme has to carry.
Moreover, the interests of individuals being compensated should be balanced
against the costs to property owners and purchasers at large. The proposed
cap would provide protection for the great majority of property owners, as over
99% of property transactions involve sums less than $30 million. Persons
suffering loss in excess of the limit of compensation could still recover the
shortfall through further legal proceedings.

The Bills Committee notes that a number of parties have objected to the
proposed cap on indemnity in cases of fraud. In particular, the Hong Kong
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Bar Association (the Bar) is of the view that the constitutionality of the cap on
indemnity is highly doubtful under Articles 6 and 105 of the Basic Law. The
Real Estate Developers Association of Hong Kong also considers that the
proposed cap, insofar as it attempts to deprive an innocent owner of his
property without full compensation, is contrary to Articles 6 and 105 of the
Basic Law. The Bills Committee is much concerned about the constitutionality
of the cap on indemnity and has carefully considered the views of the
Administration, the concerned parties and the Legal Service Division of the
Legislative Council Secretariat. Details of the arguments in favour of and
against the proposed cap on indemnity are set out in the report of the Bills
Committee. Having considered all the arguments, members of the Bills
Committee remain doubtful about the constitutionality of the proposed cap on
indemnity in cases of fraud. The Administration however maintains its view
that the cap is fully constitutional. Members are assured by the Administration
that the indemnity scheme and the level of the cap will be reviewed as
experience is gained with the operation of the new land title registration system
in Hong Kong.

Madam President, the Bills Committee has also deliberated on other
issues and agreed on a number of proposed amendments to be moved by the
Administration at the Committee stage. The Bills Committee believes that the
Bill, as amended, would provide a reasonable framework for the
implementation of the new land title registration system. In order to ensure
the effective implementation of the new system, the Bills Committee has no
objection to the Administration’s proposal that the LTO be commenced two
years after its enactment so as to allow sufficient time for putting in place the
relevant regulations and finalizing the guidance notes for legal practitioners and
members of the public. The Bills Committee has however urged the
Administration to make full use of the two-year period to ensure the effective
implementation of the LTO, and to honour its undertakings made in response to
the request of the Bills Committee and the Law Society, as set out in paragraphs
120 and 121 of the report of the Bills Committee respectively.

Madam President, the Bills Committee supports the resumption of the
Second Reading debate on the Bill.

I would like to take this opportunity to record my thanks to members of
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the Bills Committee and the government team for their hard work over the past
16 months, and to the concerned parties and an individual member of the public
for their valuable comments on the Bill.

Finally, may | put on record my appreciation for the excellent assistance
and support of the Clerk and Legal Adviser of the Bills Committee.

Thank you, Madam President.
Madam President, | would like to speak now in my personal capacity.

It is impossible to exaggerate the importance of the step we are about to
take. This Bill, when enacted, will change completely the way landed
property is held, purchased and sold. It will do away with the old familiar
system which has existed in Hong Kong for over 150 years. Title deeds will
have very little meaning under the new system. Conveyancing lawyers will no
longer have to go through the same requisition of title at every transaction of
the property which is time-consuming and full of pitfalls. The whole system
of registration of title deeds will be phased out. All is to be replaced by a
simple system of title registration. The expectation of the Government is that
title will be more secure, and property transactions will be faster, simpler and
cheaper.

However, it has to be said that the new system is untested in Hong
Kong's circumstances, and we have to be very alert to possible pitfalls, and the
possibility of being caught by surprise, of unforeseen problems. We are here
dealing with the one most important asset of the ordinary family in Hong Kong:
their home and their property, and hence their sense of security. We are not
only dealing with conveyancing practice for solicitors. Tens of thousands of
families and individuals will be affected. Landed property is also a major item
of investment. Hong Kong's economy is at stake. In the preparation period
that we have following the enactment of the Bill, extensive efforts have to be
made by the Government in conjunction with all sectors of society to ensure
that people understand this change, and know how to properly protect their
interests under the new system.

Two practical elements determine fundamentally the shape of this new
title registration system. They make it inevitable that our system will be
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hybrid, and perfect neither in legal concept nor in practice. One is that the
Government refused to guarantee title. Under the United Kingdom system of
registered land, title is guaranteed by the Government. The only certification
the solicitor has to provide is that he had taken all the steps to investigate title
conscientiously and professionally. It is for the Land Registrar to decide, on
the basis of that certification, whether he needs to carry out further
investigation on his own before registration. By contrast, under the system
proposed in the original bill, title is to be guaranteed by the solicitor by means
of a "certificate of good title". This would put upon solicitors a responsibility
they cannot possibly shoulder. Neither can their professional indemnity bear
such a gigantic potential liability. Further, the Government refuses to provide
any mechanism of adjudication where doubts arise as to title. The Law
Society told us that they could not support the Bill as it stood, and this is only to
be expected.

The second element is that the Government insisted on capping the
indemnity payable to a property owner who has lost the title to his property as a
result of fraud. This raises immediately the constitutional question of
appropriation without full compensation. The Bar is strongly of the opinion
that Articles 6 and 105 of the Basic Law are contravened. The Government's
argument to the contrary is, in the Bar's view and mind, unconvincing. But
constitutional challenge aside, how can it be right or fair, to compensate a
property owner who has lost his title to a property worth $100 million with only
$30 million? How is a property owner to protect his property from fraud?
Why should the new system put him to trouble he never had before? No other
title registration system in the world caps its compensation. The cap is utterly
contrary to the idea of guarantee of title.

However, the Government has made it plain to the Bills Committee that
these two elements are irremovable. So any title registration system must
work round them. As a result, "daylight conversion" became the only viable
solution, because "midnight conversion", conceived early in the long history of
this Bill, is no longer an option. This avoids the need for guarantee of title at
the point of conversion from the old system to the new, by making conversion
simply a matter of operation of law.

Likewise, as a compromise, rectification of title is widened to mandate
the Courts to rectify and restore title to a former owner where the title was
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transferred by forgery. This shifts the balance more towards protection for the
owner, thus reducing the pressure on indemnity, but the price which has to be
paid is the integrity of the title register: it becomes less secure and less final
because it can be reopened by rectification. However necessary in our
circumstances, this modification of the system makes the new system more of a
"half-way house".

| have said that the new title registration system is "hybrid". This is
because even if the proposed system is completely implemented, it will still
retain an appreciable measure of deed registration. Some documents have to
be retained for the purpose of future disputes about forgery. Hong Kong's
unique ubiquitous deeds of mutual covenant (DMC) for multi-storey buildings
Is not dealt with by extracting those rights from the DMC and registering these
alone. The DMC itself has to be registered.

There are those who believe that if the Government cannot afford a true
title registration system, then it should not have one. | believe, along with
other members of the Bills Committee, that Hong Kong has to make a change
and modernize, even if all we can have realistically is a kind of "poor man's
title registration system". If we reject this Bill, we may never be able to make
the change. If the Bill is enacted, then may be one day the system will be able
to perfect itself. For example, | am quite confident that the first person who is
affected by the cap on indemnity will take the matter to court. The Court will
then settle for us whether the cap is unconstitutional. If it is, then it will be
struck out.

I would like to emphasize that the change to the new system will affect
the community profoundly: some rights and interests will be more secure, but
others might become more vulnerable unless people affected know how to
protect them by using the new mechanism, and are alert enough to take steps to
protect them. In the end, there may be a social price to pay.

| have in mind particularly the unwritten equity of one member of the
family against another. Under the new system, except for what is known as an
"overriding interest™, any interest in the property which can be registered under
the law but is not registered, is lost once the property is sold to a bona fide
purchaser for value. What is a wife or husband, father or mother and child, to
do to safeguard their interests? For example, the husband who has been
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paying the mortgage though the property is in the wife's name, is he supposed
to register his interests before the new system comes into operation? How is
he to know? The last thing we want is to put members of the public into
greater disadvantage under the new system, or make families feel that they now
have to be more guarded towards one another.

But this problem is not a good reason for rejecting the Bill or delaying
the change, for the interests of these members of the family is most vulnerable
even under the present system, even though sometimes they are lucky enough to
get the Court's intervention before it is too late. The kind of problem we are
looking at is likely to arise whatever the transition mechanism. We just have
to face it and look for solutions elsewhere. One solution is to pass legislation
to protect a spouse’s equity, as in the United Kingdom, and the Government
should explore that and consult this Council at the earliest opportunity.

Madam President, it is clear to all stakeholders that the enactment of the
Bill only opens the gates to a new system, it is not yet the complete system
itself.  The foundation, the framework, the shape, the powers and the
limitations are clearly delineated, thanks to the hard work of all concerned, but
more hard work lies ahead to fill out the details in the rules and regulations, the
guidelines and practice directions, so that everyone knows just exactly how the
future style conveyancing will be for the practitioner and for his client; the
lawyer will be able to advise and his client able to understand when it is right to
register a caution, a consent caution, a non-consent caution; when to challenge
one; what is the effect of a prohibition or a restriction; when is there an
overriding interest; what should he do about stamp duty or estate duty, and
before all that, should he already be contemplating a caveat, or even a caution
against conversion, or will a lis pendens be enough to do the job?

| confess myself cautiously optimistic. My optimism, Madam President,
Is not founded just on the work that we have managed to accomplish, but my
growing confidence that the profession and the community, the Land Registrar
and his enthusiastic colleagues, will rise to the occasion because so much is at
stake.

With these words, | support the Second Reading of the Bill.
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MR ABRAHAM SHEK: Madam President, the Real Estate Developers
Association, the sector which | represent, gives its support to the enactment of
the Land Titles Bill (the Bill), despite its inadequacies. The Bill seeks to
replace the existing deeds registration system with a new land title registration
system which will offer greater security to the title and simplify conveyancing
procedures. Since the current deeds registration system provides no guarantee
of title, the uncertainty puts purchasers at risk, causes confusion among the
general public and reduces the commercial potential of properties. The new
land title registration system will at least give registered owners some sense of
protection. As a safeguard against the loss of any rights which may occur in
fraud or error, an indemnity scheme will be implemented to protect the
innocent parties. This new system will also give the community a greater
degree of confidence in property ownership. However, | and the sector which
| represent have grave concerns about two main features of the land title
registration system, namely, clauses 81 and 81A (rectification of title) and
clause 82 (the indemnity scheme).

Clause 81(3) provides that as a condition for the rectification of a Title
Register, an innocent owner deprived of his title by fraud, a void instrument or
a false entry must still show that he did not have "knowledge of the fraud", and
that he also did not "by his act or lack of proper care, substantially contribute to
the fraud."” Such a provision implies that mere knowledge to fraud or a void
instrument, as opposed to contribution or participation, will deprive the right of
a former registered owner to apply for rectification. The provision imposes a
positive duty on the part of the former registered owner to prevent fraud.
Furthermore, an innocent owner can still lose his property by "his act or by
lack of proper care", even though he might not have been a party to and did not
cause the fraud. This loophole puts a registered person's title at a greater risk
than the existing law.

As for the proposal to impose a limitation period of 12 years for the
rectification of a Title Register by the Court (new clause 81A), there are two
instances where the Limitation Ordinance "may" be extended or postponed —
section 22 (extension in case of disability) and section 26 (postponement in case
of fraud, concealment or mistake). However, | doubt these may be the only
two rationale for extension or limitation waiver. There are other instances
where the 12-year limitation period should not apply. For example, under
section 20(1), no period of limitation prescribed under the Ordinance shall
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apply to an action by a beneficiary under a trust, being an action in respect of
any fraud or fraudulent breach of trust or recovery of trust property from a
trustee. Why should an owner be barred from making an application for the
restoration of his title to the Title Register in circumstances other than those
covered by sections 22 and 26 of the Limitation Ordinance?

It is my hope that the Administration will undertake to ensure that:

(i)  the intention of clauses 81 and 81A will not be less protective for a
former owner than the existing law;

(i) if clauses 81 and 81A pass into law with amendment due to the
pressure of time, the Administration will review these clauses to
address legitimate concerns as to whether the legislative intent of
the amendments has been achieved; and

(i) and if their intention has not been achieved, the Administration will
take steps, before the Bill comes into effect, to amend clauses 81
and 81A to achieve the legislative intent.

As for the proposed indemnity cap of $30 million, it is neither fair nor
just to penalize owners of higher value properties. In my view, there should
be no cap on indemnity to ensure that anyone suffering any loss under the land
title registration system will be properly compensated, corresponding to the real
value of the property. In fact, the proposed cap, insofar as it attempts to
deprive an innocent owner of his property without full compensation, is
contrary to Articles 6 and 105 of the Basic Law. The Administration may
argue otherwise, but the community remains doubtful about the constitutionality
of the cap on indemnity. For this reason alone, the land title registration
system will have failed to achieve certainty. At the same time, it will damage
the confidence of both local and overseas investors when they realize that the
title to any Hong Kong property purchased may not be fully protected by a
limited indemnity. In my opinion, if Hong Kong wishes to have a first world
title registration system for land, it must accept first world responsibilities and
protect all landowners. Hong Kong's attraction to overseas investors will
diminish if the proposed indemnity cap is adopted, when no similar cap exists
for the first world countries.
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| have no objection to the adoption of the daylight conversion mechanism
which brings existing properties on the deeds registration system to the Title
Register upon the expiry of the 12-year incubation period. The arrangement
will give sufficient time for the Administration to review the legitimate
concerns of title rectification (clauses 81 and 81A), the indemnity scheme
(clause 82) and make amendments before the land title registration system
enters into genuine operation. It also provides adequate time for the
Administration to finalize the regulations and guidance notes for legal
practitioners and members of the public. In so doing, | sincerely hope that
Hong Kong will then have an efficient land title registration system for instilling
confidence in both local and overseas investors.

With these words, | support the Second Reading of the Bill.
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SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
President, | would like to begin by paying tribute to all those whose unfailing
efforts and contributions have brought to fruition the resumption of Second
Reading of the Land Titles Bill (the Bill) in the Legislative Council today. In
particular, | wish to thank the Chairman of the Bills Committee, the
Honourable Margaret NG for her leadership and resolve in the scrutiny of the
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Bill. My appreciation also goes to members of the Bills Committee who have
dealt with matters of great legal complexity and significant economic
importance in the 39 Bills Committee meetings over the past 15 months.
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| would also like to thank the Law Society, the Bar Association, the
Consumer Council, the Hong Kong Institute of Surveyors, the Heung Yee Kuk,
the Real Estate Developers Association (REDA), the Hong Kong Association of
Banks and other interested parties who have given their time and advice to help
bring the benefits of title registration to Hong Kong.

The Bill was gazetted in December 2002 after years of consultation —
this being the second bill on title registration introduced into the Legislative
Council. The fact that major changes to the Bill have since been proposed,
considered and agreed is a reflection of the importance attached to this
legislation. It also signifies the difficulties and the genuine desire in striking
an acceptable balance among a wide variety of interests.  Whilst the
discussions of the Bills Committee have not caught much of the public’s
attention so far, the enactment of the Bill should be highly welcomed by the
community, as title registration will give greater security to property interests
and simplify conveyancing procedures.

Madam President, | will now turn to the major proposals in the Bill.

One of the challenging issues which we have grappled with is the
problem of "conversion™, that is, how to transfer 2.5 million properties from
the existing deeds register onto the Title Register without cutting off existing
rights unfairly, without incurring great public expense in re-examining title,
without adversely affecting the operation of the property market and without
imposing new liabilities on solicitors. The Bill gazetted in 2002 proposed a
gradual conversion mechanism, under which existing properties can be brought
under the title registration system voluntarily at any time or upon sale. As
deliberations progressed in the Bills Committee, this mechanism was found to
have insuperable difficulties arising mainly from the liability which solicitors
would face in the issuance of certificates of good title.

A new scheme of "daylight conversion™ has since been developed and has
won the acceptance of the parties concerned as a reasonable way forward.
Under this approach, a number of measures which have been tried and tested in
other jurisdictions have been melded together with our own proposals to create
a conversion mechanism which addresses our own unique situation. The
daylight conversion mechanism has the following main features.
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First, at the commencement of the Land Titles Ordinance (the Ordinance)
(if enacted), all new land will come immediately under the title registration
system. | want to emphasize that by "new land”, we mean more than just
previously undeveloped land let out by auction or tender. With few exceptions,
all land covered by a new government lease issued after a surrender will be
"new land™ within the meaning of the Ordinance. The exceptions are simply
where a new lease amounts to no more than a variation of the period, terms or
area covered by the old lease.

Second, after the commencement of the Ordinance, all land under an
existing government lease and all properties on that land will remain under the
deeds registration system laid down in the Land Registration Ordinance (LRO)
for a designated period. In the Bill, this period is given as 12 years. Twelve
years is generally considered to be a sufficiently long period within which to
give notice of the impending change to all owners or claimants of interests in
land. Various parties have proposed that there should be a mechanism to vary
the length of the period should experience after the initial operation of the
Ordinance indicate the need either to reduce or to extend the period. We have
accepted the Bills Committee's recommendation, and clause 101 now provides
the power to amend the schedule in which the period is specified.

Third, major amendments to the LRO are now proposed to the Bill to
introduce two new mechanisms whereby persons who can claim interests in
property can have those interests protected against the risk of their loss on
conversion to the title registration system.

The first mechanism is a "caveat™. This will provide a simple way for a
claimant to an interest created by a matter which is currently not capable of
being registered under the LRO to give notice of his claim. This notice will be
preserved on the conversion of the property, appearing as a '"non-consent
caution" on the Title Register.

The second mechanism is "caution against conversion”. This is a tool
which any claimant to the title to a property can use if he wants his claim to be
settled before the property is converted to the title registration system. As
long as such a caution is in place, conversion is prevented. Given its powerful
effect, the "caution™ will be valid for only 12 months, provided that the Court
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may extend its validity by no more than another 12 months. If the claimant
has not commenced legal action to determine his claim within the period of
validity, the "caution™ will lapse and the property will be converted.
Conversely, if the claimant has commenced the necessary legal action,
conversion of the property will be deferred until the action has been settled.
The Title Register will reflect the state of ownership and interests in the
property determined by the outcome of the court action.

Fourth, the compulsory applications for conversion on sale and the
opportunity to apply for voluntary conversion allowed under the gradual
conversion mechanism are removed. This is necessary in order to dispense
with the cost and risks associated with certificates of good title or the costs and
time involved, were the Land Registry to undertake investigation of title on
behalf of applicants.

Under the daylight conversion mechanism, a person who can claim an
interest in a property is given ample time and means to protect that interest.
Once a purchaser for value has acquired the property after conversion, however,
he gains the certainty that as registered owner, his title is guaranteed. This
means that all persons dealing with the property after conversion can rely on the
Title Register, bringing greater certainty and simplicity to the conveyancing
process.

The changes to the conversion mechanism entail major amendments to
the Bill. | will later be moving Committee stage amendments to:

(i)  delete various clauses or parts thereof which relate to the "gradual™
conversion mechanism;

(i)  introduce a new Part 2B to deal with registration of new land;

(i) introduce a new Schedule 1A to deal with the conversion of
existing land; and

(iv) introduce a new Schedule 3 on amendments to the LRO.

The whole purpose of the Title Register is to give certainty. As a
safeguard against fraud and to correct unintended errors, there are provisions to
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rectify the Register. The Bill also puts in place indemnity arrangements to
protect innocent parties who suffer a loss due to an error or omission in the
Register. The main issues which have been raised on the provisions on
rectification and indemnity include:

(i)  the applicability of a cap on the indemnity in cases of fraud;
(i)  the extent of the Court's discretion; and
(iti)  the position of the Solicitors" Professional Insurance Fund.

To ensure public confidence in the title registration system, a
self-financing Indemnity Fund will be established, drawing recurrent
contributions from a levy on registration. The Land Registry Trading Fund
will also stand behind the Indemnity Fund in respect of any loss due to error or
omission of the Land Registry. In order to keep the levy rates at an affordable
and predictable level for all parties, the Administration has maintained that
there must be a cap on the liability of the Indemnity Fund in fraud cases. This
will be set initially at $30 million per case. Currently, over 99% of property
transactions fall below the value of the cap and will therefore be fully covered
by the indemnity arrangement. Subject to the Finance Committee's approval,
we propose to arrange a standby government loan facility of $150 million for
the Indemnity Fund to meet claims before a reserve is built up.

| would like to respond to the view that the cap on indemnity in fraud
cases is unconstitutional. As the Honourable Margaret NG has noted in her
speech, this issue has been discussed extensively. The Administration’s
position has been clearly set out. Our legal advisers have confirmed with us
that the new scheme does not amount to deprivation of property, and the cap is
therefore fully consistent with the Basic Law. The need to call on the
Indemnity Fund only arises in cases where, as a result of fraud, there are two
innocent parties claiming the same property. Under existing law, one will get
the property, the other will be left with nothing unless he is able to trace and
recover assets from the fraudster. Under the Bill, the innocent party left
without property will be eligible to claim for an indemnity. This gives
innocent parties greater protection.

Some parties have questioned the acceptability of the proposed cap as a
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matter of principle. Having carefully considered the matter, the
Administration remains of the view that the cap complies with legal obligations.
In examining the implications of the cap, however, we have noted that there
were circumstances under the original proposals which, in certain types of fraud
cases, an innocent owner can be placed in a worse position than under the
existing law. We have undertaken that in such cases, an innocent owner
should be given the same protection as under the existing law. | will shortly
introduce a Committee stage amendment to clause 81(3) of the Bill to that
effect.

I will also introduce Committee stage amendments to amend other parts
of clause 81 to narrow down the discretion of the Courts, so as to give owners
and purchasers greater certainty on how claims will be treated by the Courts
when there are innocent parties involved. This is in response to the Bills
Committee members" requests, arising from representations by the Law Society
and the Bar Association.

| note that the REDA continues to have some concerns as to whether the
amendments to clauses 81 and 81A achieve the intended effect. It is an area
where very careful balance is needed to ensure that affected parties are neither
disadvantaged nor given undue advantage. @ While we believe that the
amendments we are proposing have achieved the required balance, we will
continue to discuss this matter with the REDA and other parties to address any
remaining doubts. | will note that the reservations over clause 81A raised by
the Honourable Abraham SHEK have been addressed in the Committee stage
amendment | will propose to this clause later.

As a result of the powers given to the Indemnity Fund to recover losses
against parties who were responsible for such losses, particular concerns have
been raised regarding possible double claims against the solicitors' professional
insurance schemes. | will be moving Committee stage amendments to delete
clause 82(5) and to amend clause 86 to remove any such grounds for concern.
| understand that the Law Society may consider making further amendments to
the rules governing their professional insurance schemes.

I will also move other Committee stage amendments to amend the
rectification and indemnity provisions arising from changes to the conversion
mechanism and to clarify certain matters, in particular the operation of the
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Indemnity Fund.

The Bills Committee has made a wide range of helpful suggestions to
improve the Bill. The Law Draftsman has done a remarkable job in carrying
out an extensive overhaul of the whole Bill to simplify the language and ensure
consistency between the remaining provisions and the new clauses. | will be
moving a substantial number of Committee stage amendments to give effect to
these drafting changes.

Over the past few months, a lot of work has gone into revising the Bill to
reflect the changes | have just highlighted. Much has been achieved and | am
grateful that there is now strong support for the passage of the Bill.

| appreciate that much further preparatory work and education are needed
before registration is brought into effect. | can assure Members that this will
be done diligently. The Registrar and his staff have already begun to arrange
for this work to be done in partnership with all professional bodies concerned.

Finally, Madam President, | would like to thank again the Chairman and
members of the Bills Committee for all their good work and perseverance.
Although it is not common practice to pay public tribute to the hard work put in
by our civil service colleagues, | do feel that this is one of those rare occasions
which calls for such recognition of the contribution of the government team led
by the Land Registrar. The introduction of title registration is a landmark
development of land law in Hong Kong. With the enactment of the Bill, Hong
Kong will be well placed to gain the benefits of a title registration system under
which persons dealing in property enjoy a level of certainty, security and
efficiency in their transactions which matches the highest standards available
elsewhere in the world. Title registration will be conducive to making Hong
Kong a better place to own a home and to do business.

| hope Members will support the Bill and the Committee stage
amendments which | will propose later on.

Thank you, Madam President.

ER R EASOREONGFREEES (L EERAIER ) - TLL M8 -
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SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
Chairman, | move the deletion of clauses 4, 10 to 13, 18, 25, 30, 52, 60, 68
and 88, and the amendments to the other clauses and the headings read out just
now.

Clauses 12 and 13 are no longer needed under the daylight conversion
mechanism, the other clauses deleted are the result of being relocated or
merged with other clauses as part of the reorganization of the Bill.

The amended clauses carry the following major changes. First, in
respect of the daylight conversion mechanism, some definitions in clauses 2 and
3(1) have been revised.

Second, clause 14 dealing with the effect of the first registration is
deleted but replaced by clauses dealing with new land in a new Part 2B, and
dealing with Land Registration Ordinance land in the new Schedule 1A.
Clause 21 which sets out the effects of subsequent registration has been revised
at the Bills Committee members' suggestion to give a clearer statement of the
benefit of registration.
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Third, clause 51 has been revised to ensure that the effect of existing
legislation with respect to deeds of mutual covenant will not be altered.

Fourth, clauses 74 and 77 are amended to specify the circumstances in
which the Court may order inhibitions, and the criteria the Registrar must
follow in making restrictions.

Fifth, clauses 80 to 84, 86 and 87 are mainly concerned with
modifications to the rectification and indemnity provisions which | have
explained earlier.

Sixth, clause 92 is amended so as to allow the Director of Lands to make
determination of boundaries of lots held under block government leases.
Clause 92(3) is also revised to allow the Director of Lands to carry out the
work if agreed by the owners. This clause applies only to land brought under
the title registration system.

The remaining amended clauses relate to reorganization of the Bill and
drafting changes.

Madam Chairman, these amendments have been agreed with the Bills
Committee.

HEFEEIEZE N E

£ 21 ( REHE 1)
£ 3E ( R 1)
£ 4E R I
£ 51 ( R 1)
£ 61 (R I1)
B 7RI

8k ( R 1)
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27 ( BB 1)

£ 281 ( BB 1)

F 29 EARERE ( RHH 1)
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MISS MARGARET NG: Madam Chairman, | support all the amendments.
These have been thoroughly discussed in the Bills Committee. | wish to take
the first opportunity to correct something | have said in my speech during the
Second Reading. | have inadvertently referred to the existing land system as
having existed in Hong Kong for over 150 years. Of course, the system was
introduced in the beginning of the 20th century, so it should be over 100 years.
Thank you, Madam Chairman.
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Bral HYER 8TA TR E RS -

SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
Chairman, | move that the new headings and new clauses read out just now be
read the Second time.

The new clauses 20A to 20E are the new provisions to deal with the
registration of land under the daylight conversion mechanism. The new clause
81A sets out how the Limitation Ordinance will apply to actions for rectification,
while the new clause 87A provides for the establishment of an Indemnity Fund.
The other new clauses are the result of merging or relocating existing clauses as
part of the reorganization of the Bill. All these new clauses have been
endorsed by the Bills Committee.
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SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
Chairman, | move that the new headings and new clauses read out just now be
added to the Bill.
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ME:MER1 K2

SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
Chairman, 1 move the amendments to Schedules 1 and 2 as set out in the paper
circularized to Members.

Schedule 1 is amended as a result of the reorganization of the clauses in
the Bill. Schedule 2 is amended for a number of reasons. Sections 71 to 74
which deal with amendments to the Land Registration Ordinance (LRO) under
the gradual conversion mechanism are deleted. Revisions to the LRO are now
dealt with under Schedule 3. Sections 91 and 92 are amended to disapply
sections 16 and 17 of the Conveyancing and Property Ordinance to land
registered under the Land Titles Ordinance (if enacted), as the effect of these
two provisions have already been provided in the prospective Land Titles
Ordinance.

Changes to other sections arise from agreement with the Bills Committee
to draw a more precise difference between registration of instruments under the
LRO and the registration of interests in land under the prospective Land Titles
Ordinance when reference has to be made to the two Ordinances.
HE# B IEFE N E
Bdz= 1 BB 1)

Biizk 2 ( RBF#F 11)

'S

o

=
=]

H
H

A
bl
e
5
]

~J

ll

]
(REZERTE#EE)

EREEE RBEEASCRONGREERE  FERAEMEE R K #5#
WLz FLUEGE - HAEMERR  BRVFEET -

(ZE&8TF)

\MH



Ty — 200F 7TRAT7H
176 LEGISLATIVE COUNCIL — 7 July 2004




Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004 177

EREIRE  NHWBERET -
(BREZEHT)

EREITR AR LHBEESERZEDOEFHER - REMEERXERE

ME: REENHER 1 K2-

1

EREIRE  RAEMEERR  BRBELET -
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(REZEHBT)
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(EXT

SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
Chairman, | move that new Schedules 1A and 3 be read the Second time.
These two Schedules are added to the Bill as a consequence of the daylight
conversion mechanism.

Schedule 1A provides the transitional mechanism setting out how land for
which instruments are now registered under the Land Registration Ordinance
(LRO), which we call LRO land, is to become land to which title is registered
under the prospective Land Titles Ordinance (LTO), to be called registered
land.
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Subject only to the entry of a 'caution against conversion” or any
outstanding instrument already presented for registration under the LRO, all
LRO land will become registered land at the end of 12 years after the
commencement of the prospective LTO. The main aim is to ensure a seamless
conversion which does not require any owner to make special application or
incur additional expense, and which will preserve existing rights.

Schedule 3 amends the LRO to create the new instruments of "caveats"
and "'cautions against conversion which | have outlined earlier.

Madam Chairman, these new Schedules are supported by the Bills
Committee.
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SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
Chairman, | move that new Schedules 1A and 3 be added to the Bill.

BT 7
FETRUBER 1A ( R4 1)

HETRRIZR 3 ( R4 1)
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Council then resumed.
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Third Reading of Bills
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(T REHEHESE)
LAND TITLES BILL

SECRETARY FOR HOUSING, PLANNING AND LANDS: Madam
President, the

Land Titles Bill

has passed through Committee with amendments. | move that this Bill be read
the Third time and do pass.
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Resumption of Second Reading Debate on Bills
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(2002 FHE BENDKE/AER )
EDUCATION (AMENDMENT) BILL 2002

MERAEN 2002 F 128 AHESZENEHAEEZEBEE
Resumption of debate on Second Reading which was moved on 4 December
2002
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Suspended accordingly at eight minutes to Ten o*clock.
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Annex |
TOWN PLANNING (AMENDMENT)} BILL 2003
COMMITTEE STAGE
Amendments to be moved by the Secretary for Housing,
Planning and Lands
Clause Amendment Proposed
1 {a) In the heading, by adding "and commencement"
after "Short title".
{b} By renumbering the clause as clause 1{(1).
(c) By adding -
"(2) This Ordinance shall come into

operation on a day to be appointed by the
Secretary for Housing, Planning and Lands
by notice publighed in the Gazette.".

2 By deleting paragraph (a).

3 (a) By deleting paragraph (a) and substituting -
"(a) in subsection (5) -
(i) in paragraph {a) -

(A) by repealing "16" and
substituting "8, 12A, 16,
16A";

(B) Dby repealing "and" at the
end;

(id) in paragraph {b) -
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(A) by repealing "an
application for";
(B) by repealing subparagraph
(i) and substituting -
(i) an apprlication
made undexr
section 16A(2);
and";
(C} in subparagraph (ii) -

(1) by adding "an
application for"
before
"permission
for";

(II) by repealing the

full steop and

substituting ";
and";
(iii) by adding -
"{c) under
gections

12A(12) and
(137},
16 (2I) and

(2K) and



222

Ty — 200F 7TRAT7H

LEGISLATIVE COUNCIL — 7 July 2004

17{(2G) and
(2I) to the
secretary
of the
Board,
and, for the avoidance of
doubt, the provisions of
this Ordinance shall, with
necessary modifications,
be construed and have
application
accordingly.".",

{(b) By deleting paragraph (b).

By deleting "and 17" and substituting ", 6E, 6F,
6G, 6H, 6I and 6J, and, for the avoidance of doubt,
the provisions of this Ordinance shall, with
necessary modifications, be construed and have

application accordingly”.

In the heading, by deleting "Section" and

substituting "Sections".

By deleting "is added" and substituting "are

added".
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In the proposed section 2B -

(a)

(c)

in subsecticn (1), by adding ", unless
the holding of a meeting for the purpose
is required either by any express

provision of this Ordinance

r by
necessary implication from any provision
of this Ordinance" after "Hong Kong";

in subsection (2), by deleting "A" and
substituting "Subject to subsections (3)
and (4}, upon the circulation of papers
under subsection (1), a";

by adding -

"(3) Any member of the Board or
of a committee appointed under
section 2(3) or 2A may require any
business which is being transacted
by the c¢irculation of papers under
subsection (1) to be transacted at a
meeting of the Board or of the
committee, as the case may be, by
giving a notice in writing to the
chairman of the Board or of the
committee, as the case may be,

within the period specified in the
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wn

~ 132

By aadding -

n2c.

papers.

(4) Where, in respect of any
business being transacted by the
circulation of papers, a notice is
given under subsection (3) to the

f the Board or of a

[¢]
=
fa
i_A
H
&
=
Q

committee appointed under section
2(3) or 2A, any resclution approved
in writing under subsection (2) in
respect of the business shall be
void.

(5) For the avoidance of
doubt, a reference to circulation of
papers in this section includes
circulation of information by
electronic means, and the reference
to the papers in this section shall

be construed accordingly.".

Meetinge of Board and of
committees

Subject to subsection (2), all

meetings of the Board or of any committee

appointed under section 2(3) or 2A shall be

open to the public.
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(2) Subsection (1) does not apply to -
(a) in the case of any meeting held
under or for the purposes of
section 6D, 6H, 12A, 16, 16A or
17, such part or parts of the

A - 1.

meeting that are held fo

r
deliberation by the Board or
the committee, as the case may
be, for making any decision
under secticn &D{(8), 6H(8)
(whether with or without
application of section 6H(9)),
12a(21), 16(3), 16A(7) or
17(6), after hearing any perscn
who, not being a member of the
Board or the committee, as the
case may be, is entitled or
allowed to be heard or
otherwise has an opportunity of
making representations or
providing information at the
meeting; and

{(b) in the case of any other

meeting, the meeting or any

part or parts of the meeting if
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in the opinion of the Board or
the committee, as the case may
be, it is likely that -

(1) the application of
subsection (1) to
such meeting or such
part or parts of the
meeting, as the case
may be, would not be
in the public
interest;

(ii) the applicaticn of
subsection (1) to
such meeting or such
part or parts of the
meeting, as the case
may be, would result
in premature release
of information that
would prejudice the
position of the
Board, the
Government, the Chief
Executive or the

Chief Executive in
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(1ii)

Council or, in the
case of a meeting of
the committee, the
committee in carrying
out its or his
Crdinance;

the application of
subsection (1) to
such meeting or such
part or parts of the
meeting, as the case
may be, would result
in a disclosure of
information in breach
of any duty of
confidentiality owed
to any person by the
Board or the
Government or, in the
case of a meeting of
the committee, the
committee, or owed to
the Government by the

Board or, in the case
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of a meeting of the
committee, the
committee, by virtue
of any law or any
requirement under any
law, or in
contravention of any
prohibition by any
order of a magistrate
or a court or by any
law or any
requirement under any
law;

(iv) the application of
subsection (1) to
such meeting or such
part or parts of the
meeting, as the case
may be, would result
in a disclosure of
information in
respect of which a
claim to legal
professional

privilege could be
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(3)

Ordinance,

{v)

maintained in law; or
any matter transacted
at such meeting or
such part or parts of
the meeting, as the
case may be, would be
relevant to the
institution or conduct
of any legal

proceedings.

Subject to the provisions of this

the Board cor any committee

appointed under section 2(3) or 2A may

determine its practice and procedure at its

meeting.".

By deleting everything after "repealing" and

substituting ""a local newspaper" and substituting

"2 daily Chinese language local newspapers and 1

daily English language local newspaper".".

In the proposed section 6 -

(a} in subsecticn (1), by deleting "1 month"

and substituting "2 months";

(b) in subsection (2) (a) (ii), by adding
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"nature of and" before "reasons";

{c} in subsection (3) -

{1)

(11)

in paragraph (a) -

(A) by deleting "1 month" and
substituting "2 months";

(B) by adding ", it shall be
treated as not having been
made" after "{(1)";

by deleting everything after

"{(2)" and substituting ", it

may be treated as not having

been made.";

(d) in subsection (4) -

(i)

(ii)

by deleting "1 month" and
substituting "2 months";

by deleting "the
representations have been
considered at a meeting under
section 6D(1)" and substituting
"the Chief Executive in Council
hag made a decision in respect
of the draft plan in gquestion

under section 9";

(e} Dby deleting subsection (5) and

substituting -
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(a)

"(5) In respect of any
representations which are available
for public inspection under
gsubsection (4), the Board shall
cause a notice that complies with
subsection (6} to be published in 2
daily Chinese language local
newspapers and 1 daily English
language local newspaper once a week
during the first 3 weeks of the
period during which the
representations are so available for

public inspection.";

(f) in subsection (6) (a), by adding "and" at

the end;

(g) 1in subsection (6) (b), by deleting "; and"

and substituting a full stop;

(h) by deleting subsection (&) (c).

In the proposed section 6A{3) -

(1)

(ii)

in paragraph (a), by adding ", it
shall be treated as not having been
made" after "(1)";

by deleting everything after "(2)"

and substituting ", it may be
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treated as not having been made.".
(b) In the proposed section 6A{4), by deleting
"the comments have been considered at a
meeting under section 6D(1)" and substituting
"the Chief Executive in Council has made a
decigion in respect of the draft plan in
guestion under section 9".
(¢) By deleting the proposed sections 6B and 6C.
(d}) In the proposed section 6D -

(1) in subsection (1), by deleting
everything after "after" and
substituting "the expiration of the
period of 2 weeks referred to in
section 6A(1l).";

(i1} in subsection (6), by deleting
everything before paragraph (a) and
substituting -

"(6) The Board may direct
that all or some of the
representations made in respect
of the draft plan in question
under section 6(1) shall be
considered at the same meeting,
whereupeon such representations,

as well as any comment made in
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(e}

By adding

respect of any of such

representations -";

(iii) in subsection (8}, by deleting

"consider and take a view as to
whether it will propose amendmentsg
to the draft plan to which the
representation and the comment (if
any) relate" and substituting
"decide whether or not to propose
amendments to the draft plan in

gquestion”.

"6E. Proposzed amendments under

section 6D(8) to be made

available for public

inspection

(1) Where the Board proposes any
amendments under section 6D(8), the Board
shall, as soon as reasonably practicable
after the amendments are proposed, make
the proposed amendments available for
public inspection at reasonable hours,
and shall continue to do so until the
Chief Executive in Council has made a
decision in respect of the draft plan in

guestion under gection 9.

{2) In respect of any proposed
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amendments which are available for public
inspection under subsection (1), the
Board shall cause a notice that complies
with subsection (3) to be published in 2
daily Chinese language local newspapers
and 1 daily English language local
newspaper once a week during the first 3
weeks of the period during which the
proposed amendments are so available for
public inspection.

(3) A notice referred to in
subsection (2) shall -

(a) specify the place and
hours at which the
proposed amendments to
which the notice relates
are available for public
inspecticn undex
subsection (1); and

{b} indicate that further
representations may be
made to the Board in
respect of the proposed
amendments under secticn

6F (1) and speéify the
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place and hours at which
any further
representations so made
will be available for
public inspection under

gection 6F(4).

6F. Further representations

in respect of proposed

amendments

(1) Where the Board proposes any
amendments under section 6D(8), within
the first 3 weeks of the period during
which the proposed amendments are
available for public inspection under
section 6E(l), any person, other than
that who has made any representation or
comment after consideration of which the

proposed amendments are proposed under

section 6D(8), may make further

235

representation to the Board in respect of

the  proposed amendments.
(2) A further representation
referred to in subsection (1) shall -
(a) indicate -

{i) the proposed
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(b)

s

fan T
L3} w

T
1<

amendments to
which the
further
representation
relates;

{ii) whether the
further
representation
is made in
support of, or
in opposition
to, the proposed
amendments; and

(iii) the reasons for
the further
representation;
and

be made in such manner asg
the Board requires.
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refarred to in subsection (1) -

(a)

ig made to the Board after
the expiration of the
period of 3 weeks referred

to in subsection (1), it
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shall be treated as not
having been made; or

(b) does not comply with any
of the requirements
specified in or made under
subsection (2), it may be
treated as not having been
made.

(4) The Board shall, as soon as
reasonably practicable after the
expiration of the period of 3 weeks
referred to in subsection (1), make all
further representations made to it under
that subsection available for public
inspection at reasonable hours, and shall
continue to do so until the Chief
Executive in Council has made a decision
in respect of the draft plan in question

under section 9.

6G. Withdrawal of representations,
etc.

(1) Any person who makes any
representation under section 6(1), or
makes any comment in respect of any such

representation under section 6A(1), may
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by notice in writing to the Board
withdraw the representation or comment,
as the case may be, at any time before
the representation or comment, as the
case may be, has been considered at a
meeting under section 6D(1).

(2) Any person who makes any
further representation under section
6F (1) may by notice in writing to the
Board withdraw the further representation
at any time before the further
representation has been considered at a
meeting under section 6H(1).

(3) Where any representation,
comment or further representation is
withdrawn under subgection (1) or (2) -

(a} the representation,
comment or further
representation, as the
case may be, shall
thereafter be treated as
not having been made; and

(b) in the case of the
withdrawal of any

representation, any
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comment made under section
6A(1) in respect of the
representation shall
thereafter be treated as

not having been made.

6H., Consideration of further
representations in respect

of proposed amendments

(1) Where any further
representation is made under section
6F (1), the Board shall hold a meeting to
consider the further representation as
soon as reasonably practicable after the
expiration of the period of 3 weeks
referred to in that section.

(2) The Board shall, in respect of
any meeting to be held under subsection
{1), give reasonable notice of
particulars of the meeting (including the
date, time and place of the meeting) to -

(a) the person who made the
further representation to
which the meeting relates

under section 6F(1); and

(b} the person who made any
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{(3) At a
gsubsection (1)

(a)

(b}

representation or comment
after consideration of
which the proposed
amendments in question are
proposed under section

6D (8) .

meeting held under

the person who made the
further representation to
which the meeting relates
under section 6F(1}; and
the person who made any
representation or comment
after consideration of
which the proposed
amendments in question are
proposed under section

6D (8),

are entitled to attend and to be heard,

either in person or by an authorized

representative.

(4) 1If,

at a meeting held under

subsection (1), any of the persons

entitled to attend and to be heard at the
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meeting under subsection (3) fails to
attend, either in person or by an
authorized representative, the Board
may -
(a) proceed with the meeting
in his absgence; or
(b} adjourn the meeting to
such date as it considers
appropriate.

(5) Without prejudice to subsection
(4), where the Board is satisfied that
there are reasonable grounds to do so, it
may adjourn any meeting held or to be
held under subsection (1) to such date as
it considers appropriate.

(6} The Board may direct that all
further representations made in respect
cf the propcosed amendments in question
under section 6F (1) shall be considered
at the same meeting, whereupon such
further representations -

(a) shall be considered at the
same meeting; and
(b) may be considered by the

Board either individually
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or ccllectively as it may
determine.

(7) Where -

(a} any meeting is adjourned
under subsgection (4) or
(5); or
(b} the Board makes a
direction under subsection
(6),
the provisions of this secticn also
apply, with necessary modifications, to
the meeting so adjourned or the meeting
held in accordance with the direction, as
the case may be, save to the extent that
the Board otherwise directs.

{8) Upon consideration of any
further representation at a meeting under
subsection (1), the Board shall decide
whether or not to amend the draft plan in
quesgtion, either by the proposed
amendments in question, or by the
proposed amendments as further varied in
such manner as it considers appropriate.

{9) Where, in respect of any

proposed amendments proposed under
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secticn 6D{8), any further representation

is made under section 6F(l) but no such

further representation indicates under

section 6F(2) (a) (ii)

that it is made in

opposition to the proposed amendments -

(a)

(b)

subsecticns (3) and (4)
shall not have application
to any meeting to be held
under subsection (1) in
respect of any such
further representation,
and the cther provisions
of this section shall,
with necessary
modifications, be
construed and have
application accordingly;
and

subsection (8) shall be
construed as requiring the
Board, upon consideraticn
of any such further
representation, to amend

the draft plan in question

by the proposed
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amendments.

6I. Cases where there are no

further representations

in respect of proposed

amendments

Where, in respect of any proposed
amendments proposed under section 6D(8),
no further representation is made under
section 6F(1l) within the peried of 3
weeks referred to in that section, the
Board shall, as soon as reasonably
practicable after the expiration of the

period, amend the draft plan in question

by the proposed amendments.

6J. Effect of amendments under
section 6H or 6I

(1) Where the Board amends a draft
plan under section 6H(8) (whether with or
without application of section 6H(9)) or
61, the draft plan shall thereafter be
read as including the amendments, and,
for the avoidance of doubt, any reference
to the draft plan (however described) in
this or any other Ordinance shall, unless

the context otherwise requires, be
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construed accordingly.

(2) Where any draft plan is read as
including any amendments under subsection
(1), the Board shall, as soon as
reagonably practicable thereafter, make
the amendments available for public
inspection at reasonable hours, and shall
continue to do so until the Chief
Executive in Council has made a decision
in respect of the draft plan under

section 9.".

9(a) By deleting %"6B, 6C and 6D" and substituting "6D,
6E, 6F, 6G, 6H, 6I and 6J".
9({b) (a) In subparagraph (i), by deleting "1 month" and

substituting "2 months".
(b) In the Chinese text, by deleting subparagraph
(ii) and substituting -
"(ii) JER® rtwice" FiftLl "oncev ; v.
{(c} By adding -
"(iia) by repealing "a local newspaper" and
substituting "2 daily Chinese
language local newspapers and 1

daily English language local
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newspaper";".
9(c) (a) In the proposed section 7{4)

{i} Dby deleting everything before

paragraph (b} and substituting -

" (4) Where the Board makes

any amendments to a draft plan

under subsection (1) -

{a)

subject to
paragraph (b},
sections 6, 6A,
6D, 6E, 6F, 6G,
6H, 61 and &J
shall apply,
with necessary
modifications,
to and in
relation to the
amendments as
they apply to
and in relation
to a draft plan
exhibited under

section 5; and";

(ii) in paragraph (b), by deleting "(2),
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(3}, (4), (5) and (6), 6A, 6B, &C
and 6D" and substituting ", 6A, 6D,
6E, 6F, 6G, 6H, 61 and &J";

(iidi) by adding before paragraph (b) (i) -

"(ia) the reference to "the
period of 2 months during
which a draft plan is
exhibited under section 5"
in section 6(1) were a
reference to the period of
2 months during which the
amendments are exhibited
under subsection (2);";

{iv) in paragraph (b} (i}, by deleting
"(2) (a) were a reference to the
amendment in question” and
substituting " (1) and (2) (a) were a
reference to any of the amendments";

(v) by deleting paragraph (b) (ii) and
substituting -

"{ii) the reference to "the
representations made in
respect of the draft plan
in question under section

6(1)" in section 6D(&)
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were a reference to the
represeﬁtations made in
respect of any of the
amendments under section
6(1) (as having
application in the manner
described in this

subsection) ;";

(vi) in paragraph (b) (iii) -

()

(B)

by deleting "to which the
representation and the comment
(if any) relate" and
substituting "in question";

by deleting "amendment in
question." and substituting
"amendments to which the
representation in gquestion and
the comment in question (if

any) relate;";

(vii) in paragraph (b), by adding -

"{iv) each of the references to

"draft plan in question"
in sections 6H(8) and
(9) (b) and 6I, the first

and second references to
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"draft plan" in section
6J(1) and the first
reference to "draft plan"
in section 6J(2) were a
reference to the part or
parts of the draft plan to
which section 6D(8) {(as
having application in the
manner described in this
subsection) has
application; and
(v) each of the references to
"draft plan in question"
in sections 6(4), 6A(4),
6E(1) and 6F(4), the third
reference to "draft plan"
in section 6J(1} and the
second reference to "draft
plan® in section 6J(2)
remained a reference to
the draft plan.".
(b) In the proposed section 7(5), by deleting
"(2), (3), (4), (5) and (6), 6A, 6B, 6C and
6D" and substituting ", 6A, 6D, 6E, 6F, &G,

6H, 6I and 6&J".
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9(d) In the proposed section 7(6), by deleting "Where"
and substituting "Subject as otherwise provided in
this Ordinance, where".
10(a) By deleting the proposed section 8 (1A) (a) and (b)

and substituting -

n (a)

(c)

a schedule of the representations ({(if
any) made under section 6(1) in respect
of the draft plan (whether with or
without any amendments made under this
Ordinance) or any of the amendments made
under section 7 to the draft plan
(whether with or without any amendments
made under this Ordinance}, and the
comments (if any) made under section
6A(1) in respect of any of such
representations;

a schedule of the further representations
(if any) made under section 6F(1) in
respect of any proposed amendments to the
draft plan (whether with or without any
amendments made under thig Ordinance) ;
and

a schedule of the amendments (if any)
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10 (b}

11

12

12 (c)

made by the Board under this Ordinance to
the draft plan (whether with or without
any amendments made under this

Ordinance) .".

(a) In subparagraph (iii) (B), by deleting "1
month" ;" and substituting "2 months".".

(b) By deleting subparagraphs (iv), {(v) and (vi).

By deleting the clause.

By deleting paragraphs (a) and (b).

(a) By deleting subparagraph (i).
(b) In subparagraph (iv) -
{i) by deleting ""is under subsection""
and substituting """ (1) (b) (ii)"";
{ii) in the proposed section 12(3), by
deleting " (1A) (b)";
(iii) 1in the proposed section 12(3) (a), by
deleting "€B, 6C, &D" and
gsubstituting "6D, 6E, 6F, 6G, 6H, 61,
6J";
(iv) in the proposed section 12(3) (b) -

{A) Dby deleting "6B, 6C, 6D" and
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substituting "6D, 6E, 6F, 6QG,

6H, 6I,

63" ;

(B} Dby deleting subparagraph {ii)

and substituting -

n (ll)

the reference to "the
repregentations made
in respect of the
draft plan in
guestion under
section 6(1)" in
section 6D(6) were a
reference to the
representations made
in respect of any of
the amendments under
section &6(1) (as
having application in
the manner described
in this

subsection) ;";

{C) in subparagraph (iii) -

(I)

by deleting "plan to
which the
representation and

the comment (if any)
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(I1)

relate" and
substituting "plan in
question";

by deleting "and the
comment (if any)
relate." and
substituting "in
guestion and the
comment in gquestion
(if any) relate;

and";

(D} by adding -

"(iv) each of the references

to "draft plan in
guestion" in sections
6H(8) and (9) (b) and
6I, the first and
second references to
"draft plan" in section
6J(1) and the first
reference to "draft
plan"™ in section 6J{2)
were a reference to the
part or parts of the

plan to which section
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6D (8) (as having
application in the
manner described in
this subsection) has

application.".

12 (d) In the propcocsed section 12(3A), by deleting "6B,
6C, 6D" and substituting "6D, 6E, 6F, 6G, 6H, &I,

6J".

13 In the proposed section 12A -
(a) in subsection (1) -
(i) by deleting "who wishes the
Board to consider" and
substituting "may apply to the
Board for consideration of";
(ii) by deleting "may apply to the
Board for that purpose";
(b) by deleting subsection (3) {(a) and
substituting -
v (a) set out -
(i) whether the applicant
considers he has
within a reascnable

period before the
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application is made -

(A) obtained the
consent in
writing of each
person {(other
than himgelf)
who is a current
land owner in
respect of the
application, or
notified such
person in
writing of the
application; or

(B)  taken such
reasonable steps
as the Board
requires in
order to obtain
the consent of
such person in
respect of the
application, or
to give

notification to
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such person in
respect of the
application; and

(ii) particulars of such
censent or
notification or such
stepsg, as the case
may be;";

{¢) in subsection (4), by deleting "At any
time after" and substituting "Where";
(d) in subsection (5) (b) -

(i) by adding "within a reasonable
period before the application
is made" after "has";

(ii) by deleting subparagraphs (i)
and (ii) and substituting -

" (i) obtained the consent
in writing of each
person {other than
the applicant) who is
a current land owner
in respect of the
application, or
notified such person

in writing of the
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application; or
(i) taken such reasonable

steps as the Board
requires in order to
obtain the consent of
such person in
respect of the
application, or to
give notification to
such person in
respect of the
application.";

(e} by deleting subsection (7) and

substituting -

" {7) In respect of any
application referred to in
subsection (6), the Board -

{a} shall cause a notice
that complies with
subsection (8) to be
posted in a prominent
position on or near
the land to which the

application relates,

Oor on any premises or
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(£)

in subsection

(8)

structure on the
land, at the
beginning of the
period during which
the application is
available for public
inspection under
subsection (6); or
shall cause a notice
that complies with
subsection (8) to be
published in 2 daily
Chinese language
local newspapers and
1 daily English
language local
newspaper once a week
during the first 3
weeks of the period
referred to in

paragraph (a).";

(i) by adding "(a) or (b)" after

n (7) n;

(ii) 1in paragraph (b), by adding
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(9)

(h}

"and specify the place and
hours at which any comments so
made will be available for
public inspection under
subsection (l11A}" before the
full stop;

in subsection (11) -

(i) in paragraph (a), by adding ",
it shall be treated as not
having been made" after "(9)";

(ii) by deleting everything after
"(10)" and substituting ", it
may be treated as not having
been made.";

by adding -

"(11A) The Board shall, as scon
as reasonably practicable after the
expiration of the period of 3 weeks
referred tco in subsection (9), make
all comments made to it under that
subsection available for public
inspection at reasconable hours, and
shall continue to do so until the
application in guestion has been

considered at a meeting under
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subsection (14).";
(i) in subsection (13) -
(1) in paragraph {b) -

(A) Dby deleting "subsections
(6}, (7), (8), (93, (10)
and (11)" and substituting
"subsection (6)";

(B) Dby deleting "they apply"
and substituting "it
applies";

{(ii) in paragraph {c¢), by adding
before "for" -
"subject to any exemption
under subsection (13A) -
(i) subsections (7},
(8), (93, (10},
{11) and (11A)
shall further
apply, with
necessary
modificationsg,
to and in
relation to the
further

information as
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they apply to
and in relation
to the
application; and
(ii)";
{3) by adding -

"(13A) Where the Board is
satisfied that there are reasonable
grounds to do go, it may exempt any
further information accepted by it
for the purposes of an application
under subsection (12) from
subsection (13) (c).";

(k) in subsection (22} -
(i) in paragraphs (a), (b)(iii) and
(c} (ii), by adding "in Council®
after "Chief Executive";
(ii) in paragraphs (a), (b} and {c},
by deleting "12(1A) (b)"
wherever it appears and
substituting "12(1) (b} (4ii)";
{1} in subsection (23) -
(i) in the definition of "current
land owner", by deleting

everything after "means" and
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(11)

(iii)

{iv)

substituting "any person whose

name is registered in the Land

Registry as that of an owner of

the land to which the

application relates, as at the
commencement of such period
before the applicaticn is made
as is specified by the Board by
notice published in the

Gazette;";

in the definition of "referred

approved plan", by deleting

"12(1A) (b) " and substituting

"12(1) (b) (ii) ";

in the definition of "relevant

approved plan" -

(A) by adding " (b) or" before
"(c)";

(B) by deleting "12(1A) (b)"
and substituting
"12(1) (b) (ii)";

in the definition of "relevant

draft plan", by deleting

"12 (1A) (b) " and substituting

112 (1) (b) (ii}".
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14 (c) (2) In the proposed section 14(3) -

(i) by adding "for the purposes of
section 12A(3) (<}, 16(2) (c) or
16A(3) (b)" after "subsection {2)";

{ii) in paragraph (a), by deleting
everything after "be incurred," and
substituting "whether by the Board or
by the Government, in relation
generally to the processing of
applications made under section
12A(1), 16(1) or 16A(2}, as the case
may be; and";

{(iii} in paragraph (b), by deleting
"providing the matter, service or
facility" and substituting "the
processing of any particular
application”.

(b) By adding -

"(4A) The Secretary for Financial
Services and the Treasury, and any public
officer authorized by the Secretary in
that behalf, may in any particular case
waive or reduce any ifees prescribed under

subsection (2) as the Secretary or the
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public officer, as the case may be, thinks
fic.n.

(c) In the proposed section 14(5), by adding ", and
for the purposes of subsection (3) (a), any
expenditure incurred, or likely to be incurred,
whether by the Board or by the Government, in
relation to the processing of any application
made by any such Government department under
section 12A(1), 16(1) or 16A(2), as the case
may be, shall be disregarded" after " (Cap.

430)".

=
o)}
—
DJ

By deleting the proposed section 16(2) (a) and
substituting -
"(a) set out -

(1) whether the applicant considers
he has within a reasonable
period before the application is
made -

(A) obtained the consgent in
writing of each perscn
(other than himself) who is
a current land owner in
respect of the application,

or notified such person in
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writing of the application;
or

(B) taken such reasonable gteps
ag the Board requires in
order to obtain the consent
of such person in respect
of the application, or to
give notification to such
person in respect of the
application; and

(ii) particulars of such consent or
notification or such steps, as

the case may be;".

16 (b) (a) In the proposed section 16(2A), by deleting "At
any time after" and substituting "Where".
(b) In the proposed section 16 (2B) (b) -
(1) by adding "within a reasonable period
before the application igs made" after
"has";
(ii) by deleting subparagraphs (i) and
(ii) and substituting -
"(i) obtained the consent in
writing of each person

(other than the applicant)
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who is a current land owner
in respect of the
application, or notified
such person in writing of
the application; or

(ii) taken such reasonable steps
as the Board regquires in
order to obtain the consent
of such person in respect
of the application, or to
give notification to such
person in respect of the

application.".

(c) In the proposed section 16 (2C), by adding "at a
meeting" after "considered".
(d) By deleting the proposed section 16 (2D) and
subgtituting -
"(2D) In respect of any application
referred to in subsection (2¢C), the
Board -
(a) shall cause a notice that
complies with subsection
(2E}) to be posted in a

prominent position on or
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{i)

near the land to which the

application relates, or on

any premises or structure

on the land, at the

beginning of the period

ing which the
application is available
for public inspection under
subsection {(2C); or

(b) shall cause a notice that
complies with subsection
(2E) to be published in 2
daily Chinese language
local newspapers and 1
daily English language
local newspaper once a week
during the first 3 weeks of
the pericd referred to in

paragraph {(a).".

. by adding "{a) or (b)" after " (2D)";
in paragraph (b), by adding "and
specify the place and hours at which
any comments so made will be

available for public inspectiocn under
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subsection (2HA)" before the full
stop.

(f) In the proposed section 16 (2H) -

(i} in paragraph (a), by adding ", it
shall be treated as not having been
made" after "(2F)";

(ii) by deleting everything after " (2G)"
and substituting ", it may be treated
as not having been made.".

{g) By adding -

" (2HA) The Board shall, as soon as
reasonably practicable after the
expiration of the period of 3 weeks
referred to in subsection (2F), make all
comments made to it under that subsection
available for public inspection at
reagonable hours, and shall continue to do
sc until the application in question has
been considered at a meeting under
subsection (3).".

(h) In the proposed section 16(2I) (a), by adding
"at a meeting" after "Board of the
application™.

(i) In the proposed section 15 (2J) -

(1) in paragraph (b) -
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(A) by deleting "subsections (2C),
(2D}, (2E), (2F), (2G) and (2H)"
and substituting "subsection
(2cyr;

{(B) Dby deleting "they apply" and
substituting "it applies”;

(ii) in paragraph (c}), by adding before

"for" -

"subject to any exemption under
subsection (2K) -
(i) subsections (2D},
(2E), (2F), {2G), (2H)
and {(2HA) shall
further apply, with
necessary
modifications, to and
in relation to the
further information as
they apply to and in
relatiocn to the
application; and
(ii) .
(j} By adding -
"(2K) Where the Board is satisfied

that there are reasonable grounds to do
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le

16 (c)

16 (e)

17

g0, it may exempt any further information
accepted by it for the purposes of an
application under subsection {2I) from

subsection (2J) {c}.".

By adding
"(ba) in subsection (3), by repealing "in the
absence of the applicant" and substituting

"at a meeting";".

In the proposed section 16 (3A), by adding "at a

meeting" after "an application”.

In the proposed section 16(8), by deleting
everything after "means" and substituting "any
person whose name is registered in the Land Registry
as that of an owner of the land to which the
application relates, as at the commencement of such
period before the application is made as is
gspecified by the Board by notice published in the

Gazette.".

In the proposed section 16A -
(a} by deleting subsection (1) and

substituting -
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{b)

(c)

(d)

(e)

"{(1) Where any permission is
granted under section 16, the
permission may, apart from being read
as it is, be read as having effect
subject to any amendments which are
Clags A amendments.";

in subsection (2), by deleting everything
after "may" and substituting "apply to the
Board for acceptance of any amendments
which are Class B amendments in relation
to the permission for the purposes of this
section.";

by deleting subsections (5) and (6);

in subsection (7), by deleting "in the
absence of the applicant";

by deleting subsection (9) and
substituting -

"(9) Where the Board has under
subsecticn (7) accepted any
application or applications in
respect of any permigsion granted
under sectiocn 16, the permission may,
apart from being read as it is, be
read as having effect subject to the

amendments which are the subject of -
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18 (b)

(a) where only one such
application has been
accepted, the
application; or

(b) where two or more such
applications hnave been
accepted, any one of
the applications.";

(£) by deleting subsection (11) and
gsubstituting -

"{11) Notwithstanding anything in
this section, in construing any
reference in this section to a
permission granted under section 16
(however described), any amendments
taking effect in relation to the
permission under this section shall be

disregarded.".

{a} By deleting the proposed section 17{2B} and
substituting -
" (2B) In respect of any application
referred to in subsection (234), the
Board -

{(a) shall cause a notice that
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(b)

complies with subsection
(2C) to be posted in a
prominent position on or
near the land to which the
application relates, or on
any premises or structure
on the land, at the
beginning of the period
during which the
application is available
for public inspection under
subsection (2A); or

shall cause a notice that
complies with subsection
(2C) to be published in 2
daily Chinese language
local newspapers and 1
daily English language
local newspaper once a week
during the first 3 weeks of
the period referred to in

paragraph (a).".

(b) In the proposed secticn 17(2C) -

(i) by adding "(a) or (b)" after "(2B)";

(ii) in paragraph (b), by adding "and
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gpecify the place and hours at which
any comments so made will be
available for public inspection under
subsection (2FA)" before the full
atop.

(c) In the proposed section 17(2F) -

(i) in paragraph (a), by adding ", it
shall be treated as not having been
made" after "(2D)";

{(ii) by deleting everything after " {(2E)"
and substituting ", it may be treated
as not having been made.".

(d} By adding -

"(2FA) The Board shall, as soon as
reasonably practicable after the
expiration of the periocd of 3 weeks
referred to in subsection (2D), make all
comments made to it under that subsection
available for public inspection at
reasonable hours, and shall continue to do
so until the decision in question has been
reviewed under this section.".

(e} In the proposed section 17{(2H) -

(i) in paragraph (b) -

(A) by deleting "subsections (24},
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(2B), (2C), (2D), (2E) and (2F)"
and substituting "subsection
(2a)y";

(B) by deleting "they apply" and

substituting "it applies";
(ii) in paragraph (¢) -

() by adding before "for" -
"subject to any exemption
under subsection (2I) -

(i) where the
application is an
application for a
review of the
Becard's decision
under section 16,
subsections (2B},
(2¢), (2D), (2E),
(2F) and (2FA)
shall further
apply, with
necessary
modifications, to
and in relation
to the further

information as
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they apply to and
in relation to
the application;
and

(11)*;

- P

by deleting ®" (i} the" and

Gl

substituting " (A) the";

(C) by deleting "(ii) anything done
under that subsection" and
substituting " (B) anything done
under subsection (2)".

(f} By adding -

"{2I) Where the Board is satisfied
that there are reascnable grounds to do
g0, it may exempt any further information
accepted by it for the purposes of an
application under subsection (2G) from

subsection (2H) (c).".

[
\0
o
—
n

—

By adding before subparagraph (i) -

"(ia) by adding ", and enter land and any
premises on it through which access
is needed for the purposes of" after
"purposes of";"r,

(b} In subparagraph (i), in the proposed section
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19

(c)

(a)

22 (1) (aa) -
(i) by deleting "has been" and
substituting "was";

(ii) by deleting "Pir.
In the Chinese text, by deleting subparagraph
{ii) and substituting -

"(ii)  BEER (a) BYTAREL -

"(a) BhEE23MRFAIEREAIE .

In subparagraph (iii), by deleting "B" and

substituting ",

By adding -

"(aa}) in subsection (2), by repealing
everything before "the Authority" and
substituting -

" (2} Notwithstanding
subsection (1) -

{(a) the Authority
shall not
exercise any
power under
subsection (1)
for the purposes

of ascertaining
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any matter under
subsection
(1) (aa) unless
the Authority has
reasonable
grounds to
sugpect that
there is or was
unauthorized
development and
it is necessary
to enter the land
Oor premises in
guestion, or to
have access
through the land
Or premises in
question, as the
case may be, in
order to enable
the Authority to
ascertain the
matter; and
(by";m.

(b} By deleting paragraph (b) and substituting -
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"(b} in subsection (3}, by repealing "has
been unauthorized development and it
ig necessary to enter the land or
premises in order to ascertain
whether there is or has been" and
substituting "was unauthorized
development and it is necessary to
enter any land or premises, or to
have access through any land or
premises, in order to enable the
Authority to ascertain whether there
is or was unauthorized development or
any matters that in the opinion of
the Authority constitute or

constituted an";".

{a) By deleting the proposed section 22(7) and

substituting -
"(7) For the purposes of exercising
any power or performing any duty under or

for‘the purpcses of section 20, 21 or 23,
or determining whether there is or was any
contravention of any of the provisions of
section 20, 21 or 23, where the Authority

has reasonable grounds to believe that any
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person has any relevant information, the
Authority may by notice in writing served
on the persgon require him to provide the
relevant information to the Authority,
within the period specified in the

Fipo
noc1

a n
Il i . .

(b) By adding -
" (9} In subgection {(7), "relevant

information" (HRIEK) means information

reasonably required by the Authority for
the purposes of -

(a) ascertaining whether there
is or was unauthorized
development or any matters
that in the opinion of the
Authority constitute or
constituted an unauthorized
development;

(b) identifying any person -

(1) who undertakes or
continues, or
undertook or
continued, any
development; or

(ii) on whom a notice
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may be served
under section

23(1).",

20 In the Chinese text, by deleting paragraph {a) (i)
and substituting -

"(i)  EEkR AL AL CRETERERT

20(b) (1) By deleting "3H".

20 By deleting paragraph (e} and substituting -
"(e) in subsection (4), by repealing
"unauthorized development referred to in
subsection (3} is or was" and substituting
"relevant matters referred to in

subsection {3) were";",.

20 (k) In the proposed section 23 (83) (b), by deleting

"where" and substituting "if".

20 By deleting paragraph (1) and substituting -
"(1) in subsection (9) -
(i} by adding -
"(aa) the unauthorized

development which



LEE — 2004 T BT H
282 LEGISLATIVE COUNCIL — 7 July 2004

(i1)

(1ii)

(iv)

existed according to
the opinion of the
Authority in fact was
not a development;";
in paragraph (b), by repealing
"the development" and
substituting "the unauthorized
development which existed
according to the opinion of the
Authority in fact";
in paragraph (c), by repealing
"the development is" and
substituting "the unauthorized
development which existed
according to the opinion of the
Authority in fact is";
in paragraph (d), by repealing
"permission for the development
was" and substituting "the
unauthorized development which
existed according to the opinion
of the Authority in fact was a
development for which permission

had been";".
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20 (m) By deleting the proposed section 23(9A) (a) and (b)
and substituting -

"(a) the unauthorized development which existed
according to the opinion of the Authority
in fact was a development or was an
unauthorized development; or

(b} the relevant matters which constituted
such unauthorized development according to
the opinion of the Authority in fact
constituted such unauthorized

development.".

20(n) (a) In the proposed section 23(11) -
(i) in paragraph (a), by deleting
"photograph of land" where it twice
appears and substituting "document';
(ii) by deleting "I}" where it twice
appears;
(iii) by deleting "E\" and substituting

w AN
=9 -

(b) In the proposed section 23(12), by deleting
"the unauthorized development"” and substituting

"such unauthorized development".

21 In the proposed section 24A -
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(a) by deleting "photocgraph of land, or any
copy of a photograph of land" and
substituting "document incorporating an
image of an aerial photograph of land, or
any copy of such document';

(b) by deleting "person employed in the Lands
Department” and substituting "public
officer authorized by the Director of

Lands in that behalf".

22 (a) In the heading, by deleting "Section" and
gsubstituting "Sectiomns".
(b} By deleting "is added" and substituting "are
added" .
{(c) By adding -

"26A. Board to supply copies of
documents or materials

Where any document or material is
available for public inspection under
section 6(4), 6A(4), 6E(l), 6F{4),
6J(2), 12A(6} or (11A), 16(2C) or (2HA)
or 17(2A) or (2FA), the Board sghall
supply a copy of the document or
material to any person on payment of
such fee as the Board may determine.".

(d} In the proposed section 27 -
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(i)

(i1)

(iidi)

{iv)

(v}

in subsection (1), by deleting "7,

8, 9(a), (b) and (¢), 10 and 11" and

substituting "6, 7, 8, 9(a), (b) and

(c) and 10*;

in subsecticon (2), by deleting

"(b),";

in subsection (6) (a) -

(A) by deleting "any plan which
has been exhibited, or";

(B) by deleting ", under section 5
of" and substituting "under
section 5 of";

(C) by deleting "a plan which has
been exhibited, or";

(D) by deleting ", under section
5, as the case may be" and
substituting "under section
5";

in subsection (6) (b), by adding

"and" at the end;

by deleting subsection (6) {c¢) and

(d) .

In the proposed section 6A(b), by deleting "where"

and substituting "if".
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26 (a) By adding before paragraph (a) -

"{aa) by repealing "the Board shall,
whether or not the works are shown on
any draft plan under that
Ordinance";".

(b} By deleting paragraph (a) and substituting -
"(a) in paragraph (a) -

(i) by adding "the Board shall,
whether or not the works are
shown on any draft plan
under that Ordinance,*®
before "exhibit";

(ii) by repealing the semicolon
at the end and substituting
", and the provisions of
that Ordinance shall apply

accordingly; and";".

27 By deleting the clause.
28 By deleting the clause and substituting -
n28. Development schemes

Section 25(8) cof the Urban Renewal

Authority Ordinance (Cap. 563) is amended -
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(a)

(b)

by repealing "section 6 or 7 of
the Town Planning Ordinance
(Cap. 131) and such amendment
includes" and substituting "the

Town Planning Ordinance (Cap.

131), whether under section

Wils LT (R 2L L S L L ) P R e Y

6H(8) (whether with or without
application cf section 6H(9) of
that Ordinance) or €I of that
Ordinance or section 7 of that
Ordinance, and the amendments
include";

by repealing "a notice is first
given under section 6(7) of that
Ordinance or the date when the
amendment is" and substituting
"the proposed amendments in
question are first made
available for public inspection

111

ayry aort 1 Am
[P HELO LN A = L ) i 5

ALl

[4)]

B{1Y ~f +hat
Lyl UL o | %

Ordinance or the date when the

amendments are".",.
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Annex |1

LAND TITLES BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Housing, Planning and Lands

Clause Amendment Proposed

2 {a) In subclause (1) -
(i) by deleting the definition of
"appeal";
{ii) by deleting the definition of
"applications record" and
substituting -

""applications register"
(FHERREMACE:) means the

applications register kept
under section 5A;";
(idii) by deleting the definition of
"block Government lease";
{iv) by deleting the definition of
"caution";
(v) by deleting the definition of

"charge™ and substituting -
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""charge™ (#fzd) means -

(a) a legal charge
within the meaning
of section 2 of the
Conveyancing and
Property Ordinance
(Cap. 219); or

(b} a mortgage of an
equitable interest
over land but
excluding any
mortgage of an
interest which is
only capable of
being protected by a
consent caution or
non-consent
caution;";

(vi) in the definition of "charging
order”, by deleting "a court" and
" substituting "any court of

competent jurisdiction”;
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(vii) by deleting the definition of
"commencement day";

(viii) in the definition of "company", by
deleting "Hong Kong:;" and
substituting -

"Hong Kong,

and includes an unregistered
company within the meaning of
Part X of the Companies
Ordinance (Cap. 32);";

(ix) by deleting the definition of "date
of first registration" and
substituting -

""date of first registration"
(EXGEMEE) means -

{a} in relation to
registered land, the
date determined in
accordance with
section Z20C of this
Crdinance or section
3 of Schedule 14,

whichever is
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applicable; and
(b) in relation to a
registered long term
lease, the date
determined in
accordance with
section 47(5) of
this Ordinance or
section 6 of
Schedule 1A,
whichever is
applicable;™:;
{x} by deleting the definition of
"dealing" and substituting -
""dealing" (% 5) means a
disposition or transmission:;":;
{x1) in the definition of "entry", by
deleting "Register, and" and
substituting "Register; and";
{x1i) by deleting the definition of

""first registration";
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(xiii) in the definition of "image" or
"image record", by deleting
"“image" (&) or";

(xiv) by deleting the definition of
"instrument" and substituting -
""instrument™ (X&) includes -

(a) a deed, conveyance,
judgment, decree,
order or cother
document which 1s -
(i) required to

support, or is
capable of
supporting, an
application for
registration;
or

{1i) specified in
any other
enactment as a
document which
shall or may

support an
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application for
registration
under this
Ordinance {or
words to the
like effect);
and
(b} a memorial which
supports a current
entry in the Title
Register,
but does not include a will
except a will which is the
subject of a memorial referred
to in paragraph {(b):";
(xv) by deleting the definition of
"land" and substituting -

""land" (+H#) includes -

(a) land covered by
water; and

(b) a thing attached to
land or permanently
fastened to a thing

attached to land,
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but does not include an
interest in or over land other
than -
(c} an undivided share
in land; and
(d) such an interest
vested in a person
by virtue of the
operation of section
20D, 21(1) or 22(1)
of this QOrdinance or
section 4 or 7 of
Schedule 1A4;";
(xvi) by deleting the definition of "land
title record”;

{xvii) in the definition of "lease", by
adding "and a tenancy" after "a
lease";

{xviii) by deleting the definition of
"lessee" and substituting -

“"lessee" (HEFHA) means -
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{(a) in relation to a
registered long term
lease, the person
named in the Title
Register as the
lessee of the lease;
and

(b) in relation to any
other lease, the
lessee of the
lease;";

{xix) in the definition of "1lis pendens”,
by deleting paragraph (a) and
substituting -

"(a}) any action or proceeding
pending in any court or
tribunal that relates to
land or any interest in
or charge on land; or"™;

(xx) in the definition of "long term
lease” -
{A) by deleting "bona fide";
(B} by deleting paragraph (a) and

substituting -
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"(a) granted by -
{i} subiect to
subparagraph
(ii), the cwner
of registered
land;

(14} if the lease
was granted
before the land
became
registered land
under this
Ordinance, the
owner of the
land at the
time of the
grant,

of the right to

exclusive possessiocon
of the land for a
term of not less
than 21 years:;"™;
{xxi) by deleting the definition of "long

term lease register";
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(x>ii) in the definition of "non-consent
caution”, by deleting " (4),":

{xxiii) by deleting the definition of "old
schedule lot";

(xxiv) by deleting the definition of

"owner" and substituting -

""owner" (#EHA) means -

(a} in relation to
registered land, the
person (including,
in respect of
registered land to
which Part II of the
New Territories
Ordinance {(Cap. 97)
applies, any clan,
family or t'ong)
named in the Title
Register as -

(i) the owner,
lessee or
holder (or
words to the

like effect) of
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(xxVv)

(xxvi)

{xxvii)

a Government
lease of the
land; or
{(ii} the owner or
holder (or
words to the
like effect) of
an undivided
share in the
land; and
(b) 1in relation to a registered
charge, the person named in
the Title Register as the
person in whose favour the
charge is made;":
by deleting the definition of
"ownership register";
by deleting the definition of
"professional indemnity insurer";
by deleting the definition of

"register” and substituting -
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""register" (FFfif), when used as a

verb, means to make, remove,
alter or add to an entry in
the Title Register, but does
nct include to make, remove,
alter or add to an entry in
the Title Register to the
extent that the entry denotes,
in the case of the
presentation of an application
for the registration of a
matter, that registraticn is
pending or withheld in respect
of the matter; and
"registered" (),
"unregistered (F#EEEM) and
"registration" (M) shall be

construed accordingly;";
{xxviii) in the definition of "registered
charge", by adding "under section

35" after "lease";
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{xxix) by deleting the definition of
"registered land" and
substituting -

""registered land" (FFff+HE) means -
(a) land -
{i} held under a
Government
lease; and
(ii) the title to
which is
registered
under section
20B; and
(b) land deemed to be
registered land
under section 2 of
Schedule 1A;";
(xxx) by deleting the definition of
"registered long term lease" and
substituting -

““registered long term lease"

(FFMEHIH®) means -



476

Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004

(a) a long term lease
registered under
section 47; and

{b) a lease deemed to
be a registered
long term lease
under section 5 of
Schedule 1A;";

(xxx1) in the definition of "remove", by
adding "to" before "delete";
(xxxii) by deleting the definition of
"title number™;
(xxxiii) by deleting the definition of
"Title Register" and substituting -

""Title Register™ (ZERESFMHIEE) means

the Title Register kept under
section 5;";
(xxxiv) by deleting the definition of
"transmission” and substituting -

"rtransmission” ({H#) means the

passing of the title to
registered land, a registered
charge or a registered long

term lease from one person to
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another person under an order
of a court of competent
jurisdiction, under an
enactment or by operation of
law;™;

{(xxxVv) in the definition of "valuable
consideration", by deleting the
semiceclon and substituting a full
stop;

(xxxvi) by deleting the definition of
"working day";
(xxxvii) by adding -
""appointed day" (3IBTEHHH) means the
day appointed under section
1{2) for the commencement of
section 20B;

"Court" ({EE) means the Court of

First Instance;

"Land Registry" (LHiZFfHER) means
the Land Registry of the
Government of the Hong Kong
Special Administrative Region
which is administered by the

Registrar;
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"Land Titles Indemnity Fund"
(T HZEEREESE) means the
indemnity fund established
pursuant to section 87A;

"mortgage" (§4#§) means a security
over land for securing money
or money's worth;

"regulations" ( {(#H[) ) means
regulations made under this

Ordinance;

"unregistrable interest"
(ATEEMHEZS) has the meaning
assigned to it by section
1A (1) of the Land Registration
Ordinance (Cap. 128);".

(b} By deleting subclause (2)(a), (b}, (c}, (d)
and (e} and substituting -

"(a) the title to land becomes
registered under this Ordinance by
virtue of an entry being made in
the Title Register specifying a
perscn as being the owner of that
land, and references in this

Ordinance to registered land shall
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(a)

{c)

1A,

be construed accordingly; and

any reference in any other
enactment to "register in the Land
Registry" or "registered in the
Land Registry", or words to the
like effect, shall be construed to
mean register or registered under
the Land Registration Ordinance
(Cap. 128) or this Ordinance, as

the case may require.”.

By deleting subclause (1) and substituting -

"(1l)}) Subject to Part 2B and Schedule

this Ordinance applies to land held

under a Government lease.™.

In subclause (2), by deleting "another" and
substituting "any other".

By deleting subclause {3) and substituting -

"{3) Where an instrument supporting

an application for registration of a

transfer under this Ordinance is void

under the provisions of any other

enactment governing the validity of a

transfer, then the provisions of that
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enactment shall, in relation to the land
to which the transfer relates, prevail
over the provisions of this Ordinance.",.

(d) In subclause (4) (a), by deleting "TCHERIMET

#" and substituting "#E LFE#ETE R,

4 By deleting the clause.

5 By deleting the clause and substituting -
"s, The Title Register

{1) The Registrar shall keep in the Land
Registry a register to be known as the Title
Register.

(2) There shall be entered in the Title
Register such matters as are or may be required to
be entered therein under this Ordinance or any
other enactment including, but not limited to -

(a) particulars of the land the title to
which is registered under this

Ordinance, including -
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(1) its title number {(which may
include letters or alphanumeric
symbols or characters);

(ii) the lct number of the land;

(iii) the undivided shares, if any,
in the land;

(iv)  the location or address, if
any, of the land;

(v} the date of commencement of the
term of the Government lease
and its expiry date;

{vi) the name of the owner or owners
of the land; and

(vii) the capacity in which the owner
or owners hold the land,
whether as sole owner, tenants
in common, joint tenants,
trustee or otherwise;

(b} particulars of each long term lease

registered under this Ordinance,

“including -

(i) its title number (which may
include letters or alphanumeric

symbols or charactersj);
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(11)

(iii)

(iv)

(v)

{vi)

{vii)

the lot number cof the land;
the undivided shares, if any,
in the land;

the location or address, if
any, of the land;:

the term of the lease;

the name of the lessee or
lessees of the lease; and
the capacity in which the
lessee or lessees hold the
lease, whether as sole lessee,
tenants in common, joint

tenants, trustee or otherwise;

{c) particulars of each charge registered

under this Ordinance, including -

(i)

(11)

its application number (which
may include letters or
alphanumeric symbols or
characters); and

the name of the chargor;

(d} -.particulars of all instruments which

support a current entry in the Title

Register;
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(e} the date of registration of each of
the instruments referred to in
paragraph (d);

(f) particulars of any pending
application for the registration of
any matter under this Ordinance; and

(g} such other matters as the Registrar
is of the c¢pinion should be

contained in the Title Register.".

New By adding -
"S5A. Applications register

(1) The Registrar shall keep in the Land
Registry a register to be known as the
applications register, which shall contain a
record of all pending applications for the
registration of any matter under this
Ordinance.

(2} The applications register shall
contain such particulars as are required by

the regulations to be contained therein.
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5B. Supporting documents

(1) The Registrar shall keep in the Land

Registry, or make and keep in the Land

Registry a microfilm, image record or other

record (including an image record of a

microfilm) of,

(a)

(b)

(c)

(d}

the following documents -
any memorial which supports a
current entry in the Title
Register;
the documents, if any,
accompanying a memorial
referred to in paragraph (a):
any applicaticn for the
registration of a matter
where -
(i) the matter has been
registered; and

{ii) the application supports

a

current entry in the Title

Register;
the documents, if any,
accompanying an application

referred to in paragraph (c¢).



Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004 485

(2) Where a microfilm, image record or
other record of a document is made under
subsection (1}, the Registrar may -

{a) destroy or otherwise dispose of
the document from which the
record was made; or

{b) return that document to the
person by whom, or on whose
behalf, it was delivered to the
L.and Registry.

{3) Where a microfilm, image record or
other record is made of a document under
subsection (1), the microfilm, image record
or other record, as the case may be, shall
be treated for all purposes as the original

document.

5C. Form of registers

The Title Register and the applications
register may be kept in such form as the
Registrar considers appropriate, including

in a form other than a documentary form.".
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6 (a) In subclause (1) -

(1) in paragraph (a), by deleting "the
Land Registry in accordance with
the provisions of";

(ii) by adding -

"{aa) subject to the
regulations, be
responsible for the
general management and
administration of the
Land Titles Indemnity
Fund;";

{(iii) in the Chinese text, by deleting
paragraph (b) and substituting -

"(b) EETAGOIRELERE
K"

(iv) in paragraph (c), by deleting "as
are imposed" and substituting "and
exercise such other powers as are

imposed or conferred”.
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(b}

In subclause (2) -

(1)

(i1)

(iii)

(iv)

by adding "and exercise of his

powers, " before "and in

particular"™;

in paragraph (c), by deleting

everything after "f£F" and

substituting " - FEEEFY - EHEH

B e R S N G S R

BH: v

in paragraph (d) -

(A) by deleting "any
registration” and
substituting "the
registration of a matter”;

(B) 1in subparagraph {(iv}, by
deleting "a matter™ and
substituting "the matter":

in paragraph (e), by deleting the

semicolon and substituting ";
and";

in paragraph (f), by deleting ";

and" and substituting a full stop;

by deleting paragraph {g).
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{c) In subclause (3), by deleting "in accordance

with section 94".

New By adding -

"6A. Registrar may apply to
Court for directions

If any question of law arises in
respect of the performance or exercise of
any functions or powers imposed or conferred
on the Registrar by or under this Ordinance,

the Registrar may apply to the Court for

directions.”.
7 In the heading, by adding "functions and" before
"Powers ” .
8 (a) In subclause (2), by deleting "9" and

substituting "9A".
(b} In subclause (3) -
(i) by deleting paragraph (a) and
substituting -
"{a) the Registrar {including
a delegate of the
Registrar under section

7): and";
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10

11

12

13

New

14

By

By

By

By

By

By

(ii)

deleting the

deleting the

deleting the

deleting the

in paragraph (b), by adding "({or

any such delegate)" after

"Registrar".

clause.

clause.

clause.

clause.

adding immediately before clause 14 -

"PART 2A

REGISTRATION PROCEDURES AND CONNECTED

deleting the

MATTERS".

clause and substituting -

"14. Matters capable of
being registered

No ma

registered

tter shall be capable of being

in the Title Register unless -
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{b)

the registration of the matter
is expressly provided for in
this Crdinance or any other
enactment (by whatever words
used) ;
where paragraph {a) is not
applicable, the matter is a
dealing in registered land, a
registered charge or a
registered long term lease;
where neither paragraph ({(a)
nor (b) is applicable, the
matter is an order of any
court or tribunal -
(i) affecting registered
land, a registered
charge or a
registered long term
lease; and
(ii) issued or made for
the purpose of
enforcing a

judgment; and
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(d) in any other case, the matter
affects registered land, a
registered charge or a
registered long term lease and
the Registrar permits it to be

registered.".

i5 By deleting the clause and substituting -
"15. BApplications for registration
{1) Except as otherwise expressly
provided in this Ordinance, no matter shall
be registered in the Title Register unless
the matter is the subject of an application
presented to the Registrar for the
registration of that matter, and this
requirement applies -
(a) whether or not any express
reference is made in this
Ordinance to that matter; or
(b) 1f an express reference is
made in this Ordinance to the
registration of that matter,
whether or nct that reference

is accompanied by an express
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reference to such an
application.
{2) Each application for the
registration of any matter shall be verified
in such manner as is required by the

regulations.”.

16 By deleting the clause and substituting -
"l6. Manner of registration
(1) Except as otherwise expressly
provided in this Ordinance, the registration
of any matter in the Title Register shall be
effected by the Registrar in the following
manner -
(a) by making, or adding to, an
entry in the Title Register;
{b) by removing or altering an
entry in the Title Register; or
{(c) by any combination of the acts
mentioned in paragraphs (a) and
(b).
(2) The registration of a matter in the
Title Register is effected when that matter is

registered by virtue of the making, the
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addition to, or the removal or alteration of,
an entry in the Title Register which refers to
that matter, the application for registration
of that matter or any document accompanying
that application, or any combination thereof,
and references in this Ordinance to the
registration of any matter (howsoever

expressed) shall be construed accordingly.".

New By adding -
"16A. Entry in Title Register
constitutes notice to
all persons

All persons are deemed to have notice of

every entry in the Title Register.".

17 (a} By deleting "an entry" and substituting "any
entry".

(b) By deleting "in his opinion".

18 By deleting the clause.

19 {(a) In subclause (1)}, by deleting " (and

notwithstanding that it is a land title

record)" and substituting "referred to in the
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20

Title Register, or a plan or microfilm, image

record or other record cof a plan kept in the

Land Registry under section 5B,".

By deleting subclause (2) and substituting -

"(2) For the avoidance of doubt, it

is hereby declared that the fact that a
plan is referred to in the Title
Register, or the fact that a plan or
microfilm, image record or other record
of a plan is kept in the Land Registry
under section 5B, shall not constitute a
warranty, or a guarantee, as to the

accuracy of the plan.".

In subclause (1), by deleting everything
after "may" and substituting "effect the
combination by making the appropriate
entries in the Title Register to create a
single title for the combined parcels of
registered land.”.

In subclause (2), by adding ", in the
circumstances prescribed by the
regulations," after "Registrar shall".

In subclause (3), by deleting everything
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(£)

after "by" and substituting "making the
appropriate entries in the Title Register to
create a single title for each parcel of
land into which the registered land is to be
divided.".
In subclause (4), by deleting everything
after "that application™ and substituting ™,
by making the appropriate entries in the
Title Register to create a single title for
each parcel of land into which the
registered land is to be divided.".
By deleting subclause ({5).
By deleting subclause (6) (a}), (b), (c) and
(d) and substituting -
"(a) an occupation permit may be issued
under section 21 of the Buildings
Ordinance (Cap. 123) on or after
the appointed day:
{(b) a temporary occupation permit may
be issued under section 21 of the
"~Buildings Ordinance (Cap. 123} on
or after the appointed day in
respect of the whole or any part

of the building:
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{c) a certificate of exemption has
been issued under the Buildings
Ordinance (Application to the New
Territories) Ordinance (Cap. 121)
before the appointed day but the
building has not been completed
before that day; or

(d) a certificate of exemption under
the Buildings Ordinance
(Applicaticon to the New
Territories) Ordinance ({Cap. 121)
may be issued on or after the

appointed day.".

New By adding -
"PART ZBR
REGISTRATION OF TITLE TO LAND
AND CONNECTED MATTERS

20A. Interpretation of Part 2B

In this Part -
"LRO land" ( {+ZF{&#H|) -+l has the meaning

assigned to it by section 1 of Schedule

1A4;
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"new land" (#+H#) means land granted under

a Government lease or an agreement for
a Government lease on or after the
appointed day but does not include -
(a) land granted under a short
term tenancy; or
(b) land which was the subject of
a Government lease or
agreement for a Government
lease in effect immediately
before the appointed day and
which is the subject of an
instrument executed on or
after the appointed day
whereby -
{i) the term of the
Government lease or
agreement for a
Government lease

has been extended;
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(ii) the area of the
land has been
extended; or

{iidi) the provisions of
the Government
lease or agreement
for a Government
lease have
ctherwise been
varied;

"short term tenancy” (GHIfH#)) means a lease

expressed to be granted for a term of
not more than 7 years; and in
calculating that period for the purpose
of this definition there shall be
excluded any extension or renewal of
the lease that has occurred, or may
occur, by virtue of the exercise of any

right.
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20B. PRegistration of title to
new land

On the presentation of an application
by the Director of lLands, the Registrar
shall register the title to new land by -

{(a) making an entry in the Title

Register to the effect that the
Government lessee is the owner of
the land; and

(b) entering such other particulars in

the Title Register relating to the
land as the Registrar considers

appropriate.

20C. Date of first registration
of new land

The date of first registration of new
land to which the title is registered under
section 20B shall be the day on which the
Registrar makes the entries in the Title

Register referred to in that section.
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20D. Effect of first registration
of new land

On the date of first registration cof
new land, the registration of any person as
the owner of the land shall vest in that
person the same legal estate or equitable
interest and rights as would be vested in
that person if the land were transferred to
him and he was registered as the owner of

land under section 21.

20E. Registration of LRO land
LRO land shall become registered land

as provided in Schedule 1A.".

Part 3 In the heading, by deleting ", ETC." and

substituting "AND CONNECTED MATTERS".

21 (a) In the heading, by adding "of transfer of
land" after "registration",.

(b} By deleting subclause (1) and substituting -
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"(1l) Subject to sections 23 and 81,
the registration of a person as the
owner upen a transfer of land shall vest
in the person who is registered as the
owner of the land the legal estate or
equitable interest and rights described
in subsection (1lA), free from all cther
interests and claims except as specified
in subsection (2).

{1A) (a) Where paragraph (aj; (i)
of the definition of
"owner" in section 2(1)
is applicable and the
land is held under a
Government lease or an
agreement for a
Government lease in
respect of which a
Government lease is
deemed to have been
issued under section 14
of the Conveyancing and
Property Ordinance {(Cap.

219), there shall wvest
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in the person who is

registered as the

owner -—

(1)

(i1)

the legal estate in
the land held under
the Government lease
or the agreement for
the Government lease
(but excluding any
case where the
person dces not hold
the full unexpired
term of the lease of
the land); and

all rights attaching
to the land which
may be exercised by
virtue of that legal

estate.

Where paragraph (a) (1) of

the definition of "owner™

in section 2(1) is

applicable and the land

is held under an



Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004 503

agreement for a
Government lease in
respect of which any
condition precedent has
not been complied with or
has nct been deemed to
have been complied with
under section 14 of the
Conveyancing and Property
Ordinance (Cap. 219),
there shall vest in the
person who is registered
as the owner -

{i) the equitable
interest in the land
held under that
agreement (but
excluding any case
where the person
does nct hold the
full unexpired term
of the agreement for

lease); and
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(ii} all rights attaching
to the land which
may be exercised by
virtue of that
equitable interest.

(c) Where paragraph (a) (ii)
of the definition of
"owner”™ in section 2Z2(1)
is applicable and the
land is held under a
Government lease or an
agreement for a
Government lease in
respect of which a
Government lease is
deemed to have been
issued under section 14
of the Conveyancing and
Property Ordinance (Cap.
219), there shall wvest in
the person who is

registered as the owner -
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(i) the legal estate of
the undivided share
in the land (but
excluding any case
where the person
does not hold the
full unexpired term
of the lease of the
land); and

(11) all rights attaching
to the land which
may be exercised by
virtue of that legal
estate.

(d) Where paragraph (a) (ii)
of the definition of
"owner"™ in section 2 (1)
is applicable and the
land is held under an
agreement for a
Government lease in
respect of which any
condition precedent has

not been complied with or
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has not been deemed to

have been complied with

under section 14 of the

Conveyancing and Property

Ordinance (Cap. 219),

there shall vest in the

person who is registered
as the owner -

(i} the equitable
interest of the
undivided share in
the land (but
excluding any case
where the person
does not hold the
full unexpired term
of the lease of the
land); and

(ii) all rights attaching
to the land which
may be exercised by
virtue of that
equitable

interest.™.
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(c) In subclause (2) -

(i} by deleting "operation of
subsection (1) in respect of land
shall not affect" and substituting
"person who is registered as the
owner shall hold his legal estate
or equitable interest and rights
subject to";

(ii) in paragraph (a), by deleting "E%"
and substituting "HRE".

(d} In subclause (3), by adding "registered"

before "land".

22 {a) By deleting subclauses (1) and (2) and
substituting -
"(1) Subiject to subsections (2) and
(4) and sections 23 and 81, immediately
upon registration of a person as the
lessee of a registered long term lease,
there shall vest in the person, free
froﬁ\all other interests and claims -
(a) the interest in the

lease; and
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(b) all rights attaching to
the land which may be
exercised by virtue of
that interest.

(2) The person who is registered
as the lessee shall hold his interest
and rights subject to -

(a) any covenants,
exceptions, reservations,
stipulations, provisos or
declarations contained in
the Government lease of
the land or the long term
lease;

(b} any registered matter
affecting the land; and

{c) any overriding interest
affecting the land.".

(b) By deleting subclause (3}.
(c) In subclause {4), by adding "registered"

before "long".

23 (a) In subclause (2)(d), by deleting "14(2) (d) or

22(2) (d)" and substituting "4{2) or 7{2) of
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Schedule 1A".
{b) By adding -
"(3) Subsection (2} shall not
operate to limit, restrict, or qualify
the operation of any other provisions of

this Crdinance.™.

24 (a) In subclause (1) -
{1} by deleting "Registered" and
substituting "All registered";
{ii1) Dby deleting paragraph (d) and
substituting -
"(d) any easements or rights
{(whether existing before,
on or after the appointed
day) which are implied by
law on the disposition or
transmission of the land
and which are not
expressly granted or
reserved in any
instrument;";
(iii} 4in paragraph (e}, by deleting

"commencement of this section" and



510

Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004

substituting "appointed day":
{(iv) by deleting paragraph (f) and
substituting -

"(f) any rights {(whether of
the Government or any
other person)} under the
Government lease under
which the land is held:;

{fa) any rights, under an
enactment, -

(i} of resumption,
closure, entry,
search, inspection,
investigation, user,
repalir, alteration,
removal, demolition,
marking, naming or
planning of
buildings or
development,
redevelopment or
reinstatement of

land;
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(ii) to extinguish
rights or to create
easements or other
rights;

(iii) relating to costs,
standards or
specifications of
any building, street
or engineering
works; or

{(iv} affecting land or
any interest in
land,

and any notices, orders
and certificates
relating to any such
rights;";
(v) by deleting paragraph (g) and
substituting -

"(g) any first charge under
section 18(1) of the
Estate Duty Ordinance

(Cap. 111), but only if -
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(11)

(1ii)

the instrument which
gave rise to the
charge was
registered under the
Land Registration
Ordinance (Cap. 128)
before the date of
first registraticon
of the land;

not more than 3
years have elapsed
since the date of
that instrument; and
the charge has not
been registered
under section 18(2)
of the Estate Duty
Ordinance (Cap.

111);

(ga) any first charge under

section 67 of the Stamp

Duty Ordinance (Cap.

17):".

(b)  In subclause (3), by deleting " (1) (f) (1i}"
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and substituting " (1) (fa)".
(c) By deleting subclause (4} and substituting -
(4} The Court may order -

(a} the registration of an
overriding interest in such
manner as it thinks fit and
specified in the order; or

(b} the removal or alteration of
an entry in the Title Register
referring to an overriding
interest.".

(d) By deleting subclause (5) and substituting -
"{5) The Registrar shall give
effect to an order made under subsection
{4) in accordance with the provisions of

the order.™.

25 By deleting the clause.

Part 4 In the heading, by deleting "AND SEARCHES"™ and

substituting ", SEARCHES AND EVIDENCE".

2e (a) In subclause (2), by adding "which is" after

"lease".
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(b) In subclause (5), by deleting "If" and
substituting "Except in the circumstances
permitted under the regulations, if".

(c) In subclause (6} (b}, by adding "subject to
subsection (7)," before "shall"™.

(d) By deleting subclause (7) and substituting -

"{7}) A new title certificate may be
issued, in accordance with the
regulations, in place of a title
certificate which has been lost or
destroyed or which for any other reason
needs to be replaced.".

(e} In subclause (8), by adding "registered long

term” before "lease",

27 (a) In subclause (1) -
(i) in paragraph (b), by deleting
"regulations made under section
100" and substituting "the
regulations”;
(i1} .. by deleting "5(2) to be kept and
maintained" and substituting "5, 5A

or 5B to be kept".



Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004

5195

28

(b) In subclause (2) -
(i) by deleting paragraph (a) and
substituting -
"{a) have made available any
thing referred to in
section 5, 5A or 5B in a
manner not expressly
permitted under the
regulations {(or, where
more than one manner 1is
50 permitted, in any one
such manner as the
Registrar decides);";
{1i) in paragraph (b), by deleting

"referred to in that subsection".

(a) In subclause (1) (a) -
{i) by deleting subparagraphs (ii)} and
{(iii) and substituting -
"(ii) the applications register
(including any part

thereof):
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(iii) any document, or any
microfilm, image record
or other record of a
document, kept in the
Land Registry under
section 5B (including any
part thereof);";

(ii} in subparagraph (iv), by deleting
"prescribed" and substituting
"specified";

(iii) by deleting subparagraphs (v) and
(vi} and substituting -

"{v) any other document
{(including any part
thereof) -

(A) which is filed cor
deposited in the
Land Registry under
the provisions of
this Ordinance or
any other enactment;

or
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Part 5

29

(B} which otherwise
belongs to the Land
Registry; or
(vi} any endorsement on the
Title Register, the
applications register or
any document, record or
form referred to in
subparagraph (iii), (iv)
or (v}); and".
{b) In subclause (3), by deleting "paragraph
(a)y (1), ({(ii}, (iii), (iv), (v) or (vi) of
subsection (1)" and substituting "subsection

(1) {a)".

In the heading, by adding "AND CONNECTED MATTERS"

after "DISPOSITIONS".

(a) By deleting the heading and substituting
"Dispositions and instruments".
(b) In subclause {1) -
{i} by deleting "No" and substituting

"Subject to subsection {(2), no";
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(ii) by deleting "in or over land” and
substituting "in or over registered
land";

(iii} by adding "under this Ordinance™”
after "is registered"”.

(c) By deleting subclause (2) and substituting -
"{2) ©Nothing in this section shall
be construed as preventing an interest
in or over registered land or a
registered long term lease which is not
registered under this Ordinance from

taking effect in equity if the interest

is -
{a) capable of registration
under this Ordinance; or
(b} protected by an entry in
the Title Register.".
30 By deleting the clause.
31 (a) In subclause (1), by deleting "matter™ and

substituting "dealing".
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32

33

{b)

(a)

(c)

In subclause (2), by deleting "matter”
wherever it appears and substituting

"dealing".

In subclause (1) -
(i) by deleting "through that person's
wilful default” and substituting
"without reasonable excuse";
(ii) by deleting "matter" and

substituting "dealing”.

In subclause (2), by deleting "the subject of

a notice™ and substituting "in relation to

which a notice has been issued".

In subclause (1), by deleting " (3), (4}, (5}

and (6) and sections 24(6) and 71(1) (b)" and

substituting "{3), (7}, (8) and (9) and

section 9 of Schedule I1A".

By deleting subclauses (4), (5) and (6).

By deleting subclause {(7) and substituting -
"(7} It is hereby declared that

where -
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{a)

a consent caution ("first
consent caution™)
referred to in section
70(2) has been registered
in respect of a dealing;
the provisional agreement
for sale and purchase or
agreement for sale and
purchase to which the
first consent caution
relates is stamped or
endorsed under the Stamp
Duty Ordinance (Cap.
117); and

another consent caution
("second consent
caution™), accompanied by
that stamped or endorsed
provisional agreement for
sale and purchase or
agreement for sale and
purchase, as the case may
be, is registered in

respect of that dealing
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not later than 30 days
after the registration of
the first consent
caution,
then the second consent caution shall
enjoy the same priority as the first
consent caution, as if it had been
registered on the same date as the first
consent caution.

(8) If a consent caution is
registered in relation to an interest
under a provisional agreement for sale
and purchase or an agreement for sale
and purchase, then, upon the
registration of the dealing to which the
consent caution relates, the priority of
all matters registered after that
consent caution is registered shall be
postponed as against that dealing.

(2) A charging order or non-
consent caution which is duly registered
shall have priority from the
commencement of the day following the

date of its registration.".



Ty — 200F 7TRAT7H

522 LEGISLATIVE COUNCIL — 7 July 2004
34 (a) In the heading, by adding ", ete." after
"pendens”.

(b} By deleting subclause (1) and substituting -
"{1) Subject to subsections (2},
(3) and (4) -

{a}) the registration of a
charging order shall
cease to have effect
immediately upon the
expiration of 5 years
from the date of
registration of the order
but the order may be re-
registered from time to
time and, if so re-
registered, the re-
registration of the order
shall have effect for
another 5 years from the
date of re-registration;

and
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(b) 1if the re-registration of
a charging corder is made
before the expiration of
a current period of
registration or re-
registration of the
order, then the order
shall retain its original

priority.".

In subclause (3), by adding "of competent

(c)
jurisdiction" after "court".

(d} In subclause (4), by adding "of competent
jurisdiction" after "court".

(e} By deleting subclause (5) and substituting -

"(b) Without prejudice to the
generality of any other provisions of
this Ordinance under which the
registration of a judgment, order or lis
pendens may be removed or withdrawn,
subsections (1) and (2) shall, with all
necessary mcedifications, apply to a
judgment, order or lis pendens as they

apply to a charging order.
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{6) A charging order, judgment or
order shall be registered in the manner

prescribed by the regulations.".

35 By deleting subclause (3) and substituting -
"(3) For the avoidance of doubt, it is
hereby declared that -

(a} a registered charge shall not
operate as a transfer of the
registered land or the
registered long term lease
which is subject to the charge
but shall have effect as a
security only; and

(b} where the registered charge is
a mortgage effected by a legal
charge within the meaning of
section 2 of the Conveyancing
and Property Ordinance (Cap.
219), the registration of the
charge under this Ordinance
shall not affect the operation
of section 44(2) of that

Crdinance.”.
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36

38

32

By deleting "land or the lessee of a registered
long term lease" and substituting "land, or the

lessee of a registered long term lease, which is".

{a) In paragraph (a), by adding "{E" after

"Rl
(b) By deleting paragraph (b) and substituting -
"{b) in the case of a partial discharge,
the alteration of the entry in the
Title Register referring to the
charge or its removal or
substitution by a new entry, as the

case may reguire.".

fa) By deleting "Notwithstanding section 38, on"
and substituting "On".

{b} In paragraph (c), by deleting "("partial
payment™) ",

{c) In paragraph (d), by deleting "("partial
fulfilment™)",

{d) By deleting paragraphs (e} and (f) and

substituting -
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{f)

in the case of paragraph (a) or
(b), remcve the entry in the Title
Register referring to the charge;
in the case of paragraph (c) or
(d), alter the entry in the Title
Register referring to the charge or
remove the entry or substitute a
new entry, as the case may

regquire.".

41 (1) (b) By deleting "chargee" and substituting "owner".

42 By deleting the heading and substituting "Divisien

of land, etc.

”

43 {a} In the heading, by deleting "Covenants" and

substituting "Implied covenants”.

{b) By renumbering the clause as clause 43(1).

{c) By adding -

"{(2) Where a covenant implied

under section 35 of the Conveyancing and

Property Ordinance (Cap. 219) is to be

excluded, varied or extended in a

transfer of registered land or a
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registered charge, express reference
shall be made to the covenant so
excluded, varied or extended in the
instrument supporting the transfer or
registered charge.

(3) Where a transfer or charge is
supported by an instrument mentioned in
subsection (2), then the registration of
the transfer or charge shall of itself
effect the registration of the covenant
implied under section 35 of the
Conveyancing and Property Ordinance
{Cap. 219) as varied or extended by the

transfer or charge."™.

In subclause (1) -

(i) by deleting ", other than a lessee
or chargee";
(ii) in paragraph (a), by deleting
everything after subparagraph (i)
and substituting -
"{ii) a copy of any instrument
referred to in any such

entry;
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(iii)}) a copy of any plan
referred to in any such
entry or instrument; and

(iv) such other documents as
may be prescribed by the
regulations,

so far as any such entries,
instrument, plan or documents
respectively affect the land
or lease {(except registered
incumbrances which are to be
discharged at or prior to
completion of the sale);";

(iii) in paragraph {b), by deleting "of"

after "knowledge™.
(b) In subclause (2} -

(i) by deleting "assignment effecting a
first registration of land under
section 12(1) (a} on or after the
commencement day" and substituting

- "transfer on or after the date of

first registration of land";
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(ii}) in paragraph (b), by deleting
"first registration of the land"
and substituting "registration of
the transfer”.

(c) By deleting subclause (3) and substituting -
"{3) Notwithstanding any
stipulation tc the contrary, on a sale
of registered land or a registered long
term lease, a purchaser shall only be
entitled to require from the vendor the
matters required to be provided by the

vendor to the purchaser under this

section.”.
45 By adding "transferor or" before "transferee.".
46 {(a) In the heading, by adding "other than long

term leases" after "Leases".
{b) By deleting subclause (2} and substituting -

"(2) In this section, "lease" (FH¥)

does ‘not include =~
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{a) a lease which is an
overriding interest;

{b) a lease of any land which
is not registered land;
or

{c) a long term lease.™.

47 {a) In subclause (1) -

(i) by deleting "in the specified
form";
(ii) by deleting "#" and substituting

Hglr .

{b) By deleting subclause (3) and substituting -
"(3) The Registrar may register a
long term lease which is the subject of
an application under subsection (1) if
the Registrar is satisfied that the
application complies with the provisions
of this Ordinance applicable to it.
{4) The Registrar shall register a

long term lease which is the subject of

an application under subsection (1) by -
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{a) making an entry in the
Title Register specifying
that the applicant is the
lessee of the long term
lease; and

(b) entering such other
particulars in the Title
Register relating to the
lease as the Registrar
considers appropriate.

(5) The date of first registration
of a long term lease registered under
this section shall be the date on which
the application for registration of the

lease was delivered to the Land

Registry.".
48 By deleting the clause and substituting -
"48. Termination of leases

Where a registered lease is terminated
(whether by surrender, forfeiture, re-entry
or otherwise), the Registrar shall remove the
entry in the Title Register referring to the

lease on the presentation of an application
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to the Registrar therefor together with -

{a) the instrument, if any,
providing for the termination;
or

(b} such other evidence as
satisfies the Registrar that
the lease has been

terminated.™.

49 (a} In subclause (1} (c), by deleting "benefitted"
and substituting "benefited".
(b) In subclause (2), by deleting "benefitted”
and substituting "benefited".
50 (1) By deleting everything after "burdened” where it

first appears and substituting "and the registered

land or the registered long term lease benefited

by the covenant.".

51 (a)

By deleting subclause (1) (b) and
substituting -
"{b) entering particulars of the deed in
the Title Register.".

By adding -
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"(1lA) The registration of any
alteration or addition to a registered
deed of mutual covenant shall be
effected by -

(2} adding to or altering the
entry in the Title
Register referring to the
deed; or

(b) removing that entry and
substituting a new entry
in relation to the
deed.”.

(¢} In subclause (2) -

(i) by adding ", including any
registered alterations or
additions, ™ after "covenant";

(ii) by deleting "from the Title
Register the entry" and
substituting "the entry in the
Title Register'".

{d) By adding -

"(2A) The registration of a deed of

mutual covenant under this section shall

also effect the registration of any
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easement, right or covenant provided for
in the deed which affects the registered
land or registered long term lease
concerned.".
{e} In subclause (3), by deleting the definitions
of "deed of mutual covenant” and "registered
deed of mutual covenant" and substituting -

""deed of mutual covenant" (4)¥)

includes a document which defines
the rights, interests and
obligations of owners among
themselves;

"owner" (#¥¥) has the meaning assigned

to it by section 2 of the Building
Management Ordinance (Cap. 344).".
(f) In subclause (4), by deleting everything
after "declared that" and substituting
", except to the extent provided by this
Ordinance, nothing in this section shall
prejudice the operation of sections 39, 40

and 41 of the Conveyancing and Property

Ordinance (Cap. 219).".
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52 By deleting the clause.
53 (a) In subclause (1) (b), by deleting "[g¥" and

substituting "ERTEZE".
{(b) In subclause (2) -
(i} in paragraph (b) -

(A) in subparagraph (i), by
deleting "; or" and
substituting a semicolon;

(B) in subparagraph (ii), by
deleting the comma and
substituting "; or";

(C) by adding -

"{iii) the easement or
covenant has
otherwise ceased to

have effect,";

(ii) by deleting "EgR¥E" and substituting

"BRTERET.

54 {(a) In paragraph (b}, by deleting "benefitted"

and substituting "benefited".

(b} By deleting "z3" and substituting "E".
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57 (a) In the heading, by adding ", ete." after
"successicn".

(b) In paragraph (b), by deleting "or"
(c) In paragraph (c), by deleting the full stop
at the end and substituting "; or".
(d} By adding -
"(d) the operation of section 15 or 18
of the New Territories Ordinance

(Cap. 97).".

58(1) By deleting ", or the date of registration of the
long term lease under 47 or 48," and substituting

"of the land or lease™.

59 By deleting the clause and substituting -
"59. Stamping

(1) Without prejudice to the operation
of section 15(3) of the Stamp Duty Ordinance
{Cap. 117), no instrument required by law to
be stamped shall be accepted for registration
of any matter uniess the instrument is
stamped in accordance with the requirements

of that Ordinance.
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(2) Subject to section 70{2) and
without prejudice tc the operation of section
15(3) of the Stamp buty Ordinance (Cap. 117),
where an application for the registration of
a consent caution, a non-consent caution, an
inhibition or a restriction for the purpose
of protecting an interest in registered land,
a registered charge or a registered long term
lease is supported by an instrument required
by law to be stamped, the registration shall
not be proceeded with unless the instrument
is stamped in accordance with the
requirements of the Stamp Duty Ordinance

(Cap. 117).".

By deleting the clause.

By deleting the clause and substituting -
"6l. Minors

(1} Nothing in this section enables a
minor who.is the owner of registered land or a
registered charge, or the lessee of a
registered long term lease, to deal with the
iand, charge or lease or with an interest in

the land, charge or lease.
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{2} Where a disposition by a minor of
registered land, a registered charge or a
registered long term lease has been
registered and -

(a) the person to whom the
disposition is made acted in
good faith and for valuable
consideration; and

(b) the fact that the minor was a
minor was not disclosed to
that perscn at any time before
the registration of the
disposition,

that disposition shall not be set aside only
on the ground that the disposition was made by
a minor.

(3} For the avoidance of doubt, it is
hereby declared that where the owner of
registered land or a registered charge, or
the lessee of a registered long term lease,
is a minor and that fact is discleosed to the
Registrar in any application for registration
made by him, then the name of that minor

shall be entered in the Title Register with
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the addition after the minor's English name
of the words "a minor" and with the additiocon

after his Chinese name of the words

RN,

New By adding in Part 7 -
"6lA. Transmission
(1) Without prejudice to the operation
of sections 62, 63, 64, 65, 66 and 67, where
a person becomes entitled to registered land,
a reglstered charge or a registered long term
lease under an order of a court of competent
jurisdiction, under an enactment or by
operation of law (including in the capacity
of trustee), the Registrar shall, on the
presentation to him by the person of such
evidence as the Registrar requires, register
the person so entitled -
(a) as the owner, or as the owner
in the capacity of trustee, of

the land or charge; or
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(b} as the lessee, or as the
lessee in the capacity of
trustee, of the lease,

as the case may require.

(2) The registration of a person under
subsection (1) as the owner, or as the owner
in the capacity of trustee, of registered
land shall be treated as only confirming that
the person has the same legal estate or
equitable interest and rights as would have
been vested in that person if the land had
been transferred to him and he had been
registered as the owner of the land under
section 21.

(3) The registration of a person under
subsection (1) as the lessee, or as the
lessee in the capacity of trustee, of a
registered long term lease shall be treated
as only confirming that the person has the
same interest and rights as would have bheen
vested in that person if he had bheen
registered as the lessee of the lease under

section 22.".
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62 (a) In subclause (1), by deleting everything
after "Title Register" and substituting a
full stop.

(b} By deleting subclause (2) and substituting -
"{2) The Registrar shall not remove
the name of a deceased from the Title
Register under subsection (1) until he
is satisfied that -
(a) estate duty is not
payable under the Estate

Buty Ordinance (Cap. 111)

on the deceased's

interest in registered
land or the registered
long term lease
concerned; or

{b) where such estate duty is
payable on such

interest -

{i) the estate duty has
been paid in
accordance with the
provisions of that

Ordinance; or
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(i1) the payment of the
estate duty has been
secured to the
satisfaction of the
Commissioner under
section 15 of the
Estate Duty
Ordinance (Cap.

11ty .".

63 (a) In subclause (1) -

(1)

(11)

by deleting "a lessee of lessees
holding as tenants in common" and
substituting "one of 2 or more
lessees holding as tenants in
common of";

by deleting "by transmission”.

(b) In subclause (2) -

(1)

by deleting "a lessee of lessees

holding as tenants in common" and

- substituting "one of 2 or more

lessees holding as tenants in
common of";

by deleting "by transmission".
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(¢) In subclause (3), by deleting "by

transmission".

64 By deleting "by transmission".

65 (a} In the heading, by adding "and dealing by
personal representative"” after "death".
(b) In subclause (1} -
(i} by deleting paragraph (a) and
substituting -
"(a) be subject to any
interests to which the
land, charge or lease is
subject at the time of
registration of the
personal representative
as the cowner or lessee,
as the case may be; and";
(1i) in paragraph (b), by deleting "be
deemed to have been registered as

“the owner of the land or charge, or
as the lessee of the lease, with"

and substituting "have".
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66

67(4) (b)

{c)

(a)

{b)

By deleting subclause (2).

In subclause (1) -

(i) by deleting "of First Instance";

(ii) by deleting "by transmission".

In subclause (2){a)(ii), by deleting
everything after "interests" and substituting
"subject to which the bankrupt or deceased
owner of the land or charge or lessee of the
lease held the land, charge or lease
immediately prior to his bankruptcy or

death; ™.

By deleting everything after "interests™ and

substituting "subject to which the company held

the land, charge or lease immediately prior to the

order made under section 198 of the Companies

Ordinance {Cap. 32) by virtue of which the land,

charge or lease was vested in the liquidator.".
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68 By deleting the clause.
69 (a) By deleting the heading and substituting
"Trusts".

(b) By deleting subclause (1) and substituting -
"(1) A person who, in the capacity
of trustee (other than as a personal
representative or trustee in

bankruptcy) -

(a) acquires registered land,
a registered charge or a
registered long term
lease;

(b) holds a registered
charge;

{(c) holds a long term lease;
or

(d) becomes the lessee of a
Government lease issued
on or after the appointed

day,
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may be described by that capacity in the
relevant instrument, and, if so
described, shall be registered with the
addition of the words "as trustee" and

"YEBSEE A", but the Registrar shall not

enter particulars of the trust concerned
in the Title Register.".
(c) By adding -
"(ZA) For the avoidance of doubt,
it is hereby declared that subsections
(1) and (2) shall not prevent the making
of an entry of a consent caution, non-
consent caution, inhibition or
restriction in the Title Register by
reason only of the fact that the entry
contains particulars of a trust.”.
(d} By deleting subclause (3) and substituting -
"(3}) A person who, in the capacity
of trustee, is registered under this
section as the owner of registered land
or a registered charge, or as the lessee
of a registered long term lease -
{a} shall be subject to any

interests to which the
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land, charge or lease is
subject at the time of
registration of the person
as the owner or lessee, as
the case may be; and
without prejudice to
paragraph (a), for the
purposes of any dealing in
the land, charge or lease,
shall have all the rights
conferred under this
Ordinance or any other
enactment on the owner of
registered land or a
registered charge, or the
lessee of a registered
long term lease, as the
case may be, who has
acquired the land, charge

or lease for valuable

consideration. ™.
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New

70

By adding in Part 7 -

(a)

"69A. Protection of person dealing

with trustees

Where a person, in the capacity of
trustee, is registered as the owner of
registered land or a registered charge, or as
the lessee of a registered long term lease,
he shall, in dealing with the land, charge or
lease, be deemed to be the owner of that land
or charge or lessee of that lease, and no
disposition that amounts tc a breach of trust
by the trustee to a bona fide purchaser for
valuable consideration shall be defeasible by

reason only of the fact of that breach.”.

By deleting subclause (1) and substituting -
"{1) A person who intends to

effect a dealing in registered land, a
registered charge or a registered long
term lease may present to the Registrar
an application for the registration of a
consent caution in respect of the
dealing if he has cbtained the consent
of the relevant person specified in

subsection (1lAa).
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(1R) For the purposes of
subsection (1), the relevant person is -
{a) the owner of the
registered land or
registered charge, or the
lessee of the registered
long term lease, as the
case may be; or
(b) the cautioner under a
registered consent
caution with whom any
person intends to enter
into a dealing in respect
of an interest that the
cautioner claims under
that registered consent
caution.".
(b} By deleting subclauses (2) and (3) and
substituting -
T2} Where an instrument which is
a provisional agreement for sale and
purchase or an agreement for sale and
purchase in respect of registered land

or a registered long term lease has been
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or will be presented for stamping or
endorsement under the Stamp Duty
Ordinance (Cap. 117}, then a consent
caution in respect of that dealing may
be registered if the application for the
registration of the consent caution is
accompanied by a statutory declaration
by the purchaser under the dealing to
the effect that the instrument has been
or will be so presented.

(3) A person who -

{a) claims any interest,
whether contractual or
otherwise, in registered
land or a registered
charge, or a registered
long term lease; or

(b) has presented a winding-
up petitiocn against the
owner of registered land
or a registered charge,
or the lessee of a
registered long term

lease,
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may present to the Registrar an
application for the registration of a
non-consent caution in respect of the
claim or petition, as the case may be
(and whether or not that person is the
owner of that land or the lessee of that
lease) . ".
{c) In subclause (4) {b), by deleting "made where"
and substituting "made and".
{d) In subclause (5} -
(i} by deleting "in registered land or
a registered long term lease which
is not feor valuable consideration™
and substituting "by a natural
person of registered land cor a
registered long term lease by way
of gift inter vivos";
(ii) Dby deleting "E%5E" and substituting
"ELIEM .
(e) By deleting subclause (6) and substituting -
"{6) Notwithstanding subsection
{3), for the purpcses of subsection (5),
an application for the registration of a

transfer referred to in subsection (5)
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shall be accompanied by an application
for the registration of a ncen-consent
caution referred to in subsection {5)
made by the same person who makes the
application for registration of the
transfer.”.

{f) In the Chinese text, by deleting subclause

(7) and substituting -
"(7) FACEEHUES (&) ISR RIEE S E

& @ R Mcsk LA A CEERGE) (B
111%) FgdE RBEMSESFVA » MAGEIRY
Htlesl (EFEHE7206) BRI - .

(g) In subclause (8), by adding "consent caution
or nen-consent" before “caution".
{h) In subclause (9}, by adding "consent caution
or non-consent" before "caution”.
(1) By deleting subclause (10) and substituting -
"{10) The Registrar may refuse to
register a consent caution or non-
consent caution the purpose of which he
considers can be effected by an entry in
the Title Register cother than an entry

referring to the caution.”.
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71

or

(a) By

{(b) By

subclause (11}, by adding "consent cautiocn
non-consent" before "caution™.

deleting subclause (13}).

deleting subclause (1) and substituting -
"{l) Where a consent caution has
been registered in respect of registered
land, a registered charge or a
registered long term lease, the consent
caution shall not of itself prohibit the
registration of matters in the Title
Register affecting the land, charge or
lease.™.
adding =~
"{2A) For the avoidance of doubt, it
is hereby declared that the registration
of a consent caution shall not -

(a) of itself affect the
validity or otherwise of
the interest which is the
subject of the consent

caution; or
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{(b) without prejudice to the
generality of paragraph
(a), constitute a
warranty, or a guarantee,
as to the validity of the
interest which is the
subject of the consent
caution.".

(c) In subclause ({(3) -

(i} in paragraph (a), by deleting
everything after "otherwise" and
substituting "of the winding-up
petition or claim which is the
subject of the non-consent
caution; or";

(i1) in paragraph (b), by deleting
everything after "validity of the"
and substituting "winding-up

petition or claim.".

72 (a) By deleting subclause (1) and substituting -
"{1) A consent caution or non-
consent caution may be withdrawn on the

presentatiocn to the Registrar by the
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cautioner of an application for the
withdrawal of the caution,

(1A) A consent caution or non-
consent caution may be removed on the
presentation to the Registrar of an
application for its removal -

(a} in any case, by a person
who has obtained an corder
of the Court for its
removal;

{(b) in the case of a consent
caution, by the owner of
the registered land or
the registered charge, or
the lessee of the
registered long term
lease, affected by the
caution, but only if the
Registrar is satisfied
that the cautioner has
agreed to its removal; or

(c} in the case of a non-
consent caution, by the

owner of the registered



Ty — 200F 7TRAT7H
556 LEGISLATIVE COUNCIL — 7 July 2004

land or the registered

charge, or the lessee of

the registered long term
lease, affected by the
caution, but only if the

Registrar -

(1} is satisfied that
the owner or lessee
has provided a copy
of the application
to the cautioner not
less than 14 days
before the
presentation of the
application to the
Registrar; and

{(ii) is satisfied -

(A} that the
caution was
wrongfully
registered;

(B) that the ground
on which the

cautlion was
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registered no
longer exists;
or

{C) that the
cautioner
consents to the
removal of the
caution.".

(b) In subclause (2), by deleting
"{1) (b) (iii) {B)" and substituting
"(1A) (c) {ii)".

(c} In subclause (3), by deleting "caution under
subsection (1) (b} (ii) or (iii)™ and
substituting "consent caution or non-consent
caution under subsection (1lA) (b) or (c)}".

(d) By deleting subclauses (4} and (5) and
substituting -

"(4) A person with an interest in
registered land, a registered charge or
a registered long term lease affected by
a cdnsent caution or non-consent caution
may apply by originating summons to the
Court feor the removal of the caution,

and the Court may make such order on the
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originating summons and as to costs as
to the Court appears just.".
(e} In subclause (6), by adding "consent caution
or non-consent" before "caution —-".
(f) By deleting subclause (7) and substituting -
{7} The Registrar shall give
effect to an order made under subsection

(1A} {a) or (4) in accordance with the

provisions ¢f the order.".

73 By deleting the c¢lause and substituting -
"73. Wrongful cautions
(1) A perscn who applies to register a
consent caution or non-consent caution
without reasonable cause shall be liable, in
an action for damages at the suit of -

(a) the owner of the registered
land or registered charge
concerned;

(b) the lessee of the registered
long term lease concerned; or

(c) any other person who has an
interest in the land, charge

or lease,



Ty — 200F 7TRAT7H

LEGISLATIVE COUNCIL — 7 July 2004 559

74

to pay compensation to the owner, lessee or
other person for any damage sustained
thereby, in such amount as to the Court
appears just.

{2) A cautioner under a registered
consent caution or non-consent caution who
fails, without reasonable excuse, to apply to
the Reglistrar for the withdrawal of the
caution within a reascnable period of time
after the ground on which it was registered
ceases to exist, shall be liable, in an
action for damages at the suit of a person
referred to in subsection (1) {(a), (k) or {(c),
tc pay compensation to that person for any
damage sustained thereby, in such amount as

to the Court appears just.".

In the heading, by deleting "of First
Instance".
In subclause (1) -

(i) by deleting everything before

paragraph (a) and substituting -
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76

A The Cecurt may, if it
appears to the Court that it is
necessary or desirable to do so for
the purpose of protecting an
interest or claim in relation to
registered land, a registered
charge or a registered long term
lease, make an order inhibiting the
registration of any dealing in the
land, charge or lease, on such
terms and conditions as it thinks
fit -";

(ii) by deleting "EEMt+M « BEMAFECEEEIHR
Hi™ and substituting "t - #EC
In subclause (2), by deleting "of First

Instance".

By adding "from the Title Register" after
"removed".
In paragréph (d), by deleting "of First

Instance™.
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77 {a) By deleting subclause (1) {a), (b) and {(c) and
substituting -
"{a) after an application for an order

under this section being presented

to him by an interested person;

(b) after -

(i} directing such inguiries
to be made and notices to
be served as he thinks
fit; and

{ii) giving such persons as

appear to the Registrar
from the Title Register
may be affected by the
order an opportunity of
being heard; and
{c) after being satisfied that the
powers of the owner of the
registered land or the registered
charge, or of the lessee of the
- registered long term lease, to deal
in the land, charge or lease should

be restricted to -
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(b)

(1)

prevent invalidity or
unlawfulness in relation
to dealing in the land,

charge or lease; or

(11i) protect an interest or
claim in relation to the
land, charge or lease,”.

By adding -
"(5) In this section, "interested

person" (FIERHEA), in relation to

registered land, a registered charge or

a registered long term lease, means a

person -

who is the owner of the
land or charge or the
lessee of the lease;

who is entitled to be
registered as the owner
of the land cr charge or
the lessee of the lease;

or
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138

79

{({c) who falls within a class
of persons prescribed by
the regulations for the
purposes of this

section.".

By deleting subclause (2) and substituting -

"{(Z) Subject to section 24(2), while a
restriction remains registered, no dealing in
the registered land, registered charge or
registered long term lease concerned which is
inconsistent with the restriction shall be
registered except -

{a} with the consent of the
Registrar; or

(b} by order of the Court.".

(a) In subclause (1) -

{i) in paragraph (a}, by deleting "=

and substituting "ZE";
(ii) in paragraph (b), by deleting "in

accordance with section 94";
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(b)

(c)

(iii) by deleting "wvary" and substituting
"alter™.
In subclause (2) -
{i) by deleting "of First Instance"
where it twice appears;
(ii) by deleting "other order" and
substituting "other orders".
By deleting subclause (3) and substituting -
"(3) The Registrar shall give
effect to an order made under subsection
{(2) in accordance with the provisions of

the order.™.

Part 9 In the heading, by deleting "AND INDEMNITY".

80 {a)

In subclause (1) -
(i) by deleting "in or omission from"
and substituting "or cmission in”;
(ii) by deleting paragraph (a) and
substituting -
"(a) on his own volition, if
the rectification will
not materially affect the

interest of the owner of
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registered land or a
registered charge, or the
lessee of a registered
long term lease;

(aa) on application presented
to him by any person, if
the applicant proves to
the satisfaction of the
Registrar that the error
or omission is of a
clerical nature only and
that the rectificaticn
will not materially
affect the interest of
the owner of registered
land or a registered
charge, or the lessee of
a registered long term
lease; or";

(1ii) in paragraph (b), by adding a comma
~after "case".

(b} By adding -



Ty — 200F 7TRAT7H
566 LEGISLATIVE COUNCIL — 7 July 2004

"{3) Where -
{a) pursuant tc section
61(3), the name of a
minor is entered in the
Title Register as the
owner of registered land
or a registered charge,
or as the lessee of a
registered long term
lease; and
(b} the owner or lessee, as
the case may be, attains
full age,
then the owner or lessee, as the case
may be, may make an application to the
Registrar to remove the words in the
Title Register which describe him as a
minor.

{4) On receipt of an application
under supbsection (3), the Registrar
shall, if he is satisfied that the owner
or lessee concerned has attained full
age, remove the words in the Title

Register which describe him as a
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81

minor.".

By deleting the clause and substituting -
"81. Rectification by Court
(1) Subject to subsections (2} and (3)

and section 814, the Court may, on
application by any person, order the
rectification of the Title Register by
directing that an entry therein relating to
registered land or a registered long term
lease be removed or altered, or that an entry
relating to registered land or a registered
long term lease which has been omitted from
the Title Register be entered therein, if the
Court is satisfied that the entry was
obtained, made or omitted, as the case may
be, by or as a result of -

(a) the fraud, mistake or omission

of any person; or
{(b) a veoid or voidable instrument.
{2}  No order may be made under

subsection (1) so as to affect the title of a
person who is the registered owner of

registered land or the registered lessee of a
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registered long term lease, and who is in

possession of the land and has acquired the

land or lease for valuable consideration,

unless the Court is satisfied -

{a)

that the name of such person
was entered in the Title
Register as the owner or
lessee, as the case may be, by
or directly as a result of the
fraud, mistake or omission in
guestion or the void or
voidable instrument in
question, as the case may be;
and
that -
(i} in the case of fraud, the
person -

(A) was a party to the
fraud;

(B} had knowledge of the
fraud at the time
his name was so
entered in the Title

Register; or
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(C) had, by his act or
by lack of proper
care, substantially
contributed to the
fraud;

{(ii) in the case of a mistake
or omission, the person -
(A} caused the mistake

or omission;

(B) had knowledge of the
mistake or omission
at the time his name
was so entered in
the Title Register;
or

{C) had, by his act or
by lack of proper
care, substantially
contributed to the
mistake or omission:
or

(iii) in the case of a void or
voidable instrument, the

person -
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caused the
instrument to be
void or voidable, as
the case may be;

had knowledge that
the instrument was
void or voidable, as
the case may be, at
the time his name
was so0 entered in
the Title Register;
or

had, by his act or
by lack of proper
care, substantially
contributed to
making the
instrument void or
voidable, as the

case may be.

(3) - Subject to section 8lA, on an

applicaticon made under subsection (1} by a

former registered owner of registered land or

a former registered lessee of a registered
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long term lease to restore his title to the
land or lease on the ground that he lost his
title by or as a result of fraud, the Court
shall order the rectification of the Title
Register to so restore the title of the
applicant (and irrespective of whoever is
currently the registered owner or registered
lessee of the land or lease concerned), if
the Court is satisfied that -
{a) the entry in the Title
Register by or as result of
which the applicant lost his
title was procured, whether in
whole or in part, by or as a
result of -~
(1) a wveoid instrument; or
(11) a false entry in the
Title Register;
{b) the applicant was not a party
to the fraud; and
(c] the applicant did not, by his
act or by lack of proper care,
substantially contribute to

the fraud.
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(4) An order may be made under
subsection (1) or (3) whether or not the
entry in the Title Register in guestion was
obtained, made or omitted, as the case may
be, before, on or after the date of first
registration of the registered land or
registered long term lease concerned.

{5) The Registrar shall give effect to
an order made under subsection (1) or (3) in
accordance with the provisions of the order.

(6) This section is without prejudice
to the operation of section 3(4) (c).

{(7) The Court may make such order as
to the costs of proceedings under this
section as to the Court appears just.

{8) Any costs of proceedings awarded
against the Registrar in any proceedings
under this section shall be paid out of the
Land Titles Indemnity Fund.

(9) For the purpose of subsection (2},
a person who is in receipt of rents or
prefits, or who has the right to receive
rents or profits, in respect of the

registered land or registered long term lease
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concerned shall be treated as being in

possession of the land.".

New By adding -

"BlA. Time for bringing proceedings
under section 81

{l1) Subject to subsection (2), no
application for the rectification of the
Title Register may be made under section 81
after the end of the period of 12 years from
the date on which the entry in the Title
Register in question was obtained, made or
omitted, as the case may be.

{2) The Limitation Ordinance {(Cap.
347) shall apply, with necessary
mocdifications, to an application for the
rectification of the Title Register under

section 81.".

New By adding immediately before clause 82 -
"PART 9A-.

INDEMNITY"
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82 (a) In subclause (1) -

(i) by deleting "{(2), (4)(b) and (c)
and (5)" and substituting "({2) and
(4) (b) and (c)";

(1i) by deleting "or omission from" and
substituting ", or an entry omitted
from,".

{(b) In subclause (4) -

(i) in paragraph (a), by deleting "in
respect of the registered land" and
substituting "of the registered
land or registered long term
lease";

{(ii) in paragraph (b} -

(A) 1in subparagraph (i), by
deleting "in respect" where it
first appears;

(B) 1in subparagraph (ii), by
deleting "registration of the
lease as a long term lease in
respect" and substituting

"first registration";
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(iii) by deleting paragraph (c)} and
substituting -
"(c) no indemnity shall be
payable under subsection

(1) in respect of any

fraud, mistake or

omission -

(i) subject to
subparagraph (ii),
which occurred
before the date of
first registration
0of the registered
land concerned and
is discovered
(whether in
proceedings before
any court or
otherwise) on or
after that date; or

(1i) which occurred
before the date of
first registration

of the registered
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{c)

long term lease
concerned and is
discovered (whether
in proceedings
before any court or
otherwise} on or
after that date;
no indemnity shall be
payable under subsection
(1} in respect of any
fraud, mistake or
omission in relation to
land which is not
registered land
(including any lease to
which the land is
subject), and whether or
not the fraud, mistake or
omission occurred before,
on or after the appointed

"
.

day.

By deleting subclause (5}).
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In subclause (6),

and {c}

(4) (b) and

and

(C) "

by deleting " (2), (4) (b)

(5)"™ and substituting " (2) and

By deleting subclause (1) (a] and (b} and

substituting -

"(a)

in the case of any such entry

obtained, made or omitted by or as

the result of fraud on the part of

any person -

(i)

{ii)

the value of the interest
in the registered land or
registered long term
lease concerned on the
date on which such entry
was obtained, made or
omitted; or

the amount from time to
time determined under
subsection (3) for the
purposes of this
subsection as such amount
is in force immediately

before the discovery of

577
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the fraud,
whichever is the lesser;

(b} in any other case, the value of the
interest in the registered land or
registered leong term lease
concerned on the date on which the
mistake or omission concerned was
made.".

(b} By deleting subclause (2) and substituting -
"(2) Where 2 or more persons have
ceased to be the owners of registered
land or the lessees of a registered long
term lease in consequence of -

{a) an order being made under
section 81{(1) or (3) for
the rectification of the
Title Register on the
ground of fraud; or

(b) a fraud referred to in
section 82(1),

and, in consequence of that cesser,

those persons are entitled to be paid an

indemnity under section 82 (1), then the

total of the indemnity shall not exceed
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84

86

(a)

the amount referred to in subsection

(L) (a).".

In subclause (2), by deleting "of First
Instance” where it twice appears.

In subclause (3), by deleting "of First
Instance".

In subclause (4), by deleting "of First
Instance under" and substituting "under Part

9 or".

By deleting the clause and substituting -

"86. Recovery of indemnity paid

{1) Where an indemnity is paid for a
loss, the Government shall be entitled to
recover the amount paid from any persons who
have caused or substantially contributed to
the loss by their fraud, in proportion to
their respective contributions toc the loss.

{2) The Government shall be entitled to
enforce any express or implied covenant or
other right which the person who is
indemnified would have been entitled to

enforce in relation to the matter in respect

579
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87

(b)

of which indemnity has been paid.

(3) For the avoidance of doubt, i1t is
hereby declared that subsections (1) and (2)
shall not operate to prevent a person to whom
an indemnity has been paid from taking any
legal proceedings or enforcing any right to
recover any amount of damages that, by virtue
of the operation of section 83(1}) (a), he has
not been able to recover from the Land Titles

Indemnity Fund.".

By deleting paragraph (a) (ii} and
substituting -

"{ii} shown in the Title Register, on any
Government lease or on any plan, or
on any micrefilm, image record or
other record of any plan, kept in
the Land Registry under section
5B;".

By deleting paragraph (b) (ii) and
substituting -

"{(ii) shown in the Title Register, on any
Government lease or on any plan, or

on any microfilm, image record or
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other record of any plan, kept in
the Land Registry under section 5B;

and™.

New By adding in Part 9A& -

"87A. Land Titles Indemnity
Fund

(1) An indemnity fund, to be known as
the Land Titles Indemnity Fund, shall be
established for the purposes of this Part in
accordance with the regulations.

(2} The amount of any indemnity awarded
under section 84 (1) or (2) (b) shall be paid

out ¢f the Land Titles Indemnity Fund.".

Part 10 In the heading, by adding "AND RULES" after
"APPEALS".

88 By deleting the clause.

BS (a) In subclause (1), by deleting "of First

Instance" where it twice appears.
(b) In subclause (2) {(a), by deleting "of First

Instance".



Ty — 200F 7TRAT7H

582 LEGISLATIVE COUNCIL — 7 July 2004

(c} In subclause (3) -
{i) 1in paragraph (c}, by deleting "of
First Instance":;
(ii1) by deleting "#F5F" where it twice
appears and substituting "[#zal".
(d) In subclause (4), by deleting "of First
Instance".
te) By deleting subclause (5) and substituting -
"(5) The Registrar shall give
effect to an order made under subsection
(4), in so far as it relates to him, in
accordance with the provisicns of the
order.",
80 By adding "under secticn 89" after "An appeal".
91 By deleting the clause and substituting -

"91. Appeal rules, etc.

The Chief Justice may make rules for
regulating appeals under section 89, and
applications made under this Ordinance to the
Court, and for the fees to be paid in respect

of such appeals and applications.".
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92 {a) In subclause (1) (b), by deleting "#%" and
substituting "E".
(b) In subclause (2) -
(1) in paragraph (a), by adding "or”
after the semicolon;
(ii) by deleting paragraph (b):
(iii) in paragraph (c¢), by adding "a
case" before "where".
(c) In subclause (3) -
(i) by adding "which is" after "a lot";
(ii) by deleting "by" after "subsection
(L}y";
(1ii) in paragraph (a}, by adding "by"
before “causing";
(iv) in paragraph (b), by adding "by™
before "deciding":
(v) in paragraph (c), by adding "by"
before "causing";
(vi) by deleting paragraph (d) and

substituting -



Ty — 200F 7TRAT7H
584 LEGISLATIVE COUNCIL — 7 July 2004

1 (d)

if there is no existing

plan or the existing plan

is not acceptable -

(1)

by advising the
owner of the lot to
appoint an
authcorized land
surveyor to conduct
a land boundary
survey of the lot in
accordance with the
code of practice
approved under the
Land Survey
Crdinance (Cap. 473)
and to deliver the
resultant land
boundary plan ("new
plan™) certified by
the authorized land
surveyor and
accompanied by the
relevant fee to the

Director of Lands:
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or
{ii) if the Director of
Lands decides tc do
so and with the
consent of the owner
of the lot and upon
payment of the
relevant fee, by
conducting a land
boundary survey of
the lot and
preparing the
resultant land
boundary plan ("new
plan"):";
(vii) in paragraph (e), by adding "by"
before "deciding";
(viii) in paragraph (f) -
(A) by deleting ", then," and
substituting "and";
{B) by adding "bky" before

"causing".



Ty — 200F 7TRAT7H
586 LEGISLATIVE COUNCIL — 7 July 2004

(d} By deleting subclause (4) and substituting -
"(4) The Director of Lands shall not
make a determination of the boundaries of
a lot under this section if the existing

plan or new plan changes the boundaries

or area or measurement of that lot as

shown -

(a) on a land boundary plan,
or a microfilm, image
record or other record of
a land boundary plan, kept
in the Land Registry under
section 5B; or

{b) on any Government lease.".

93 (a) By deleting "&" and substituting "EE".
94 By adding -
"(4) In this section, "working day”

(TfEH) means any day other than a public

holiday or a black rainstorm warning day or
gale warning day within the meaning of

section 71 of the Interpretation and General
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Clauses Ordinance {(Cap. 1).".

95 (a} In the heading, by deleting "of First
Instance"”.
(b) In subclause (1) -
(i) by deleting "petition or" where it
twice appears;
{(ii) by deleting "of First Instance"
wherever it appears;
(iii) by deleting "&{HE" and
substituting "&EE".
{(c) By adding -

"{1lRA) No proceedings may be
commenced under this section in respect
of any matter for which proceedings may
be commenced under secticon 81.".

(d} By deleting subclause (2) and substituting -

"(2) The Registrar shall give effect
to an order made under subsection (1) in
accordance with the provisions of the

order.".
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96 {a} In subclause (1) -
(i} in paragraphs {(a), (b) and (c), by
deleting "#" and substituting

uiﬂgn .

{ii) in paragraph (d}, by deleting
"2(2) {c)" and substituting "15(2}";
{iii) in paragraph fe), by adding
"record" after "image";
{iv) by deleting paragraph (g):
{v) by deleting paragraph (h) (ii),

{(iii), (iv) and {(v) and

substituting -
"(ii) the applications
register;
(iii) any document, or any

microfilm, image record
or other record of a
document, kept in the
Land Registry under
section 5B;

(iv) any endorsement on any
thing referred to in

subparagraph (i), (ii) or
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{iii); or

any copy, print or
extract of cr from any
thing referred to in
subparagraph (i), (ii) or
(iii) or of or from any
endorsement on any such

thing; or";

{(vi) by deleting paragraph (#) (ii) and

{iii) and

" (ii)

(iii)

In subclause (2), by deleting " (g),

substituting -

any endorsement on any
such thing;

any copy, print or
extract of or from any
such thing or of or from
any endorsement on any

such thing.".

w
.

In subclause (4), by deleting "$1,000" and

substituting "5$500".

In subclause (6), by deleting "$1,000" and

substituting "$500".

In subclause (7) -

589
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(i) in the definition of "application
for the registration of any
matter”, by deleting " (=" and
substituting " (E";

{(ii) in the definition of "daily
penalty"”, by deleting "after
conviction therefor™.

97(5) (d) (a) By deleting "registered long term lease™ and
substituting "a registered long term lease
is"

(b} By adding "and" before "is also™.
(c) By deleting "#" and substituting "B".

98 {a) In the heading, by deleting "lewvy" and
substituting "levies'".

(b) In subclause (1) -

{i) by deleting "fees and levy" and
substituting "the fees";
{(ii} by deleting paragraph {(a) and

substituting -
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"(a) any applicatiocn for the
registration of any
matter {(whether made
pursuant to this
Ordinance or any other
enactment};";

(iii) in paragraph (b), by deleting
"2(2) (c)” and substituting "15(2)";
{iv} by deleting paragraph (d) and
substituting -

"(d) the registration of any
matter (whether pursuant
to this Ordinance or any
other enactment):";

n=kr

(v} 1in paragraph (g), by deleting "Z
and substituting "#i".

(vi) by deleting paragraph (h) and
substituting -
"(h) the provision (including
inspection) of any thing
(including any
information) required to

be or which may be kept
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in the Land Registry
{whether under section 5,
5A or 5B or otherwise),
or of a copy, print or
extract of or from any
such thing or of or from
a microfilm, image record
or other record of any
such thing;";
(vii) by deleting paragraph (k).
{c) In subclause (2) -
(1) by deleting "or levy" where it
twice appears:;
{ii) by deleting "or levies",.
{d} By adding -

"(2A) The Financial Secretary may
by regulation prescribe the levies to be
paid to the Registrar in respect of the
registration of any matter (whether
pursuant te this Ordinance or any other
enactment).".

(e) In subclause (3) -
(1) by deleting "({2)" and substituting

L) (ZA) ll;
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(1i) by deleting "subsection (1)" and

substituting "that subsection".

99 (1) By deleting "unpaid fee or levy or part of a fee
or levy" and substituting "fact that the fee or
levy or part of the fee or levy has not been

paid".

100 (1) (a) By deleting paragraphs (b), (c), (d), (e},
(f), {g) and (h) and substituting -

"{b} the manner of verification of an
application for the registration of
any matter;

{(c} the size, form and ceclouring of
plans attached to or endorsed on an
instrument accompanying an
application feor registration of any
matter;

{d) the size and form of, and the
particulars to be contained in,
instruments accompanying
applications for registration of

any matter;
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(e)

the manner in which an application
for the registration of any matter
is made and the procedures to be
followed for the presentation of
the application;

the numbering of applications for
the registration of any matter;
the particulars to be entered in the
Title Register and the applications
register;

without prejudice toc the generality

{g), the manner in

of paragraph
which the names of persons are to
be entered in the Title Register

and the applications register;".

(b} By deleting paragraph (i).

{c} By deleting paragraphs

(i) and (k) and

substituting -

ll(j)

(d} By deleting paragraph (n)

the circumstances and the

procedures for rectification of the

. Title Register;

the scrutiny of applications for
the registration of any matter;".

and substituting -
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"(n) the circumstances in which an
application for the registration of
any matter, which is accompanied by
an instrument which is stamped
under section 13(2) of the Stamp
Duty Ordinance (Cap. 117), shall be
required to be accompanied by an
application for the registration of
a charge in respect of any stamp
duty payable or to be payable on
the instrument (including any stamp
duty and penalty payable under
section 13(7) (b), or additional
stamp duty payable under section
13(10), of that Ordinance on that
instrument);".

nEn

{e) In paragraph (o), by deleting "&" and
substituting "EE".
(f) By adding -
"{oa) without prejudice to the generality
of the grounds mentioned in
paragraph (o}, the circumstances in

which the Registrar shall under
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(od)

section 20(2) refuse to proceed
with the registration of any matter
relating to an undivided share with
an exclusive right to use and
occupy a part of a building:;

the documents to be provided by a
vendor under section 44 (1) (a) (iv);
the documents relating to title to
be retalned by the Land Registry
where there is a dealing in
registered land or a registered
long term lease, and the period for
which they are to be retained;

the classes of person who fall
within paragraph (c) of the
definition of "interested person”

in section 77(5);:".

{g} By deleting paragraph {(p) and substituting -

"(p)

the date on which the first
registration of any matter, which
is not expressly provided for in
this Ordinance, shall take

effect;".
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{h) 1In paragraph (qg), bv deleting "#" and

substituting """,

{i} By deleting paragraph (u) and substituting -

"{u) the manner of registration,
withdrawal or removal of a consent
caution or non-consent caution and
the form of consent under a consent
caution;

{ua) the manner of registration or
removal of a charging order,
judgment or order;".

(j) In paragraph (v}, by deleting "and™ and
substituting "or".

(k) In paragraph (w), by adding "making an
application for an order under section 77(1)
and for the" before "registration".

{1} By deleting paragraph (x) and substituting -

"{x) the manner of making an application
for a title certificate, for the
cancellation of a title certificate
and for the replacement of a title
certificate;

{xa) the circumstances in which a title
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certificate need not be returned
for cancellation under section
26(5);".
(m) In paragraph (y), by deleting "{FfMEFE"
and substituting "{ERFITEEIERFEIER".
(n} In paragraph (za), by deleting "5(2)" and
substituting "5, 5A or 5B".
(o} In paragraph {(zb}, by deleting "5(2)" and
substituting "5, 5A or 5B”".
(p) In paragraph (zc), by deleting "and
maintained".
{gq) By deleting paragraphs {(zh} and (zi) and
substituting -

"({zh) the funding, management,
investment, and the keeping of
accounts of, and the processing of
claims in respect of, the Land
Titles Indemnity Fund;

{(zi) the power of the Registrar -
(i) to borrow moneys for the
purposes of the Land
Titles Indemnity Fund;

and



Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004 599

{(ii) to manage and invest the
moneys of the Land Titles
Indemnity Fund;".
(r) By deleting paragraph (zj).
(s} By deleting paragraph {(zk)} and substituting -
"{zk) payments into and out of the Land

Titles Indemnity Fund;".

101 By deleting the clause and substituting -

"101. Amendment of Schedules
1A and 1

(1) The Secretary may, with the
approval of the Legislative Council, by
notice published in the Gazette, amend
Schedule 1A.

(2} The Secretary may, by notice

published in the Gazette, amend Schedule 1.".

102 {a) By adding -
"{1A}) The Land Registration
Ordinance (Cap. 128) is amended as set
out in Schedule 3.".
(b) By deleting subclause (2) and substituting -

"(2) The Secretary may, with the
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approval of the Legislative Council, by
notice published in the Gazette, amended

Schedule 2 or 3.".

New By adding -
"SCHEDULE 1A [ss. 2, 3, 20A,

20E, 23, 33
& 101]

PROVISIONS FOR CONVERSICON OF LRO LAND
AND LONG TERM LEASES FROM LAND
REGISTRATION SYSTEM TO
LAND TITLE SYSTEM
PART 1

PRELIMINARY

1. Interpretation
In this Schedule -

"caution against conversion" (J#EHAE&EE) has the
meaning assigned to it by section 1A{1l) of the
Land Registration Ordinance (Cap. 128);

"caveat" (@) has the meaning assigned to it by
section 1A(l) of the Land Registration

Ordinance (Cap. 128);
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"long term lease" (EHfH¥) has the same meaning
as in section 2(1} of this Ordinance except
that it does not include a lease of both

registered land and LRO land;
"LRO land" ( {{-EF{EHI) +3#) means land -

{a] which is the subject of a
Government lease for which a
register has been kept under the
Land Registration Ordinance ({(Cap.
128): and

{b} which is not registered land within
the meaning of section 2(1}) of this

Ordinance.

PART 2

CONVERSION OF LRO LAND

2. When LRO land becomes
registered land

(1) Subject to the provisions of this
section, on the commencement of the 12th
anniversary of the appointed day, all LRQ land
shall be deemed to be registered land, and all the

provisions of this Ordinance shall apply to the
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land accordingly.
(2) Subject to subsection (3), subsection
(1) shall not apply to any LRO land -

(a) 1in respect c¢f which an instrument
has been delivered for registration
under the Land Registration
Ordinance (Cap. 128) but has not
been registered under that
Ordinance before the commencement
of the 12th anniversary of the
appointed day; or

(b} which is subject to a caution
against conversion which is
reglistered under the Land
Registraticn Ordinance (Cap. 128).

{3) LRO land referred to in subsection (1)}
shall be deemed to be registered land on -

{(a) the date on which the instrument
referred to in subsection (2) (a) is
registered under the Land
Registration Ordinance (Cap. 128);

or
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(b} the date on which the land ceases to
be subject to a caution against
conversion which is registered under
the Land Registration Ordinance
(Cap. 128),

whichever is the later, and all the provisions of

this Ordinance shall apply to the land accordingly.

3. Date of first registration

The date of first registration of LRO land

shall be -

(a) in the case of land which falls
within section 2(1), the 12th
anniversary of the appointed day:
and

(b) in the case of land which falls
within section 2(2), the date
determined under section 2(3).

4, Effect of deeming

(1) On the date of first registration of
LRO land, there shall vest in the owner of the
land the same legal estate or equitable interest

and rights as would have been vested in him if
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the land had been transferred to him and he had

been registered as the owner of land under

secticn 21 of this Ordinance.

(2) Subject to subsection {3}, the deeming

of LRO land to be registered land under section 2

shall not affect the validity or enforceability

of any interest -

(a)

(b)

existing immediately before the
date of first registration of the
LRO land;

affecting the LRO land;

which was not registered under the
Land Registration Ordinance (Cap.
128) (and whether or not it was
capable of registration under that
Ordinance); and

which was, immediately before the
date of first registration,

enforceable against the LRC land.

(3) An interest mentioned in subsection (2)

in relation to. LRO land deemed to be registered

land shall not be enforceable against the land

after the sale of the land to a purchaser for

valuable consideration after the date of first
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registration of the land under this Ordinance.

PART 3

CONVERSION OF LONG TERM LEASES

5. When long term lease becomes
registered long term lease

Where, on the date of first registration of
any LRO land, the land is subject to a long term
lease registered under the Land Registration
Ordinance (Cap. 128), then on that date the long
term lease shall be deemed to be a registered long
term lease, and all the provisions ¢f this

Ordinance shall apply to the lease accordingly.

6. Date of first registraticon

The date of first registration of a long term
lease is the date on which the lease was deemed to

be a registered long term lease under section 5.

7. Effect of deeming

(1) On the date of first registration of a
long term lease, there shall vest in the lessee of
the lease the same interest and rights as would

have been wvested in him if he had been registered
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as the lessee of the lease under section 22 of

this Ordinance.

{(2) Subject to subsection (3), the deeming

of a long term lease to be a registered long term

lease under section 5 shall not affect the

validity or enforceability of any interest -

(a)

existing immediately before the
date of first registration of the
long term lease under this
Ordinance;

affecting the land:;

which was not registered under the
Land Registration Ordinance (Cap.
128) (and whether or not it was
capable of registration under that
Ordinance); and

which was, immediately before the
date of first registration of the
long term lease under this

Ordinance, enforceable against the

- land.
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(3) An interest menticned in subsection (2)
in relation to land shall not be enforceable
against the land after the sale of the land to a
purchaser for valuable consideration after the
date of first registration of the long term lease

under this Ordinance.

PART 4

MISCELLANEQOUS

8. Registers kept under Land
Registration Ordinance

On the date of first registration of LRO land
for which a register has been kept under the Land
Registration Ordinance (Cap. 128), the register
shall, subject to the regulations, be deemed to
form part of the Title Register, and all the
provisions of this Ordinance shall apply to the

register accordingly.

9. Transitional provisions in respect
of Title Register, etc.

Subject to the regulations, where a register
has been kept under the Land Registration

Ordinance ({(Cap. 128) in relation to LRO land,



LEE — 2004 T BT H
608 LEGISLATIVE COUNCIL — 7 July 2004

then, on and after the date of first registration
of the land under section 3, the priority of all
interssts in the Title Register -
(a) existing immediately before the date
of first registration; and
{(b) in respect of which a memorial of
an instrument within the meaning of
the Land Registration Regulations
(Cap. 128 sub. leg. A) has been
registered under the Land
Registration Ordinance (Cap. 128},
shall be determined in accordance with the
provisions of the Land Registration Ordinance
(Cap. 128), and the provisions of this Ordinance

shall be construed accordingly.

10. Transitional provision in
respect of registered
caveat

Where immediately before the date of first
registration of LRO land under this Ordinance
there was a caveat registered against the land
under the Land Registration Crdirnance (Cap. 128},
then, commencing on the date of first registration

of the land under this Ordinance -
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{a} the caveat shall be deemed to be a
nen-consent caution;

(b} notwithstanding section 33(1) of
this Ordinance, the priority of the
interest c¢laimed in the deemed non-
consent caution shall be determined
in accordance with the law in force
immediately before the date of first
registration of the land concerned
and applicable to the priority among
such interests; and

{c} all the provisions of this
Ordinance (including sections 72
and 73) shall apply to the deemed

non-consent caution accordingly.".

Schedule 1 (a) By adding "6A," after "6(1)({a),".

{(b) By deleting ", 88".
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Schedule 2, By deleting paragraph (b} and substituting -
section 2
"(b) by adding -
"(6) In the case of a charging
order registered under the Land
Titles Ordinance ( of 2004), if an
order under subsection (4)
discharging the charging order is
made, the Land Registrar shall, on
the presentation to him of an
application for the purpose
accompanied by an office copy of
the order, remove from the Title

Register kept under that Ordinance

the entry referring to the

order,".",
Schedule 2, By deleting the section and substituting -
section 3
"3. Special rules as to the sale of

immovable property

Order 47, rule 7(4) (b) of the Rules of
the High&Court {Cap. 4 sub. leg. A) is
repealed and the following substituted -

"(b} In the case of immovable property

which is registered under the Land
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Titles Ordinance ( of 2004), such
certificate shall be liable to the
same stamp duty as an assignment of
the same property and, when duly
stamped, may support an application
for registration under that
Ordinance of the purchaser as the
owner of the property.

{c} In the case of any other immovable
property, such certificate shall
be liable to the same stamp duty
as an assignment of the same
property and, when duly stamped,
shall be taken and deemed to be a
valid transfer of such right,
title and interest and may be
registered under the Land

Registration COrdirance (Cap.

128).".m.
Schedule 2, By deleting the section and substituting -
section 4
"4, Discharge, etc., of charging order

Order 50, rule 7(2) is amended by

repealing "the lot number of the land and
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the memorial number of any relevant charge
registered against the land."” and

substituting -

L1}

(a) the lot number of the
land; and

(b) the memorial number of
any relevant charge
registered against the
land under the Land
Registration Ordinance
(Cap. 128) or the
application number of
any relevant charge
registered against the
land under the Land
Titles Ordinance ( of

2004), as the case may

Schedulie 2, By deleting the section and substituting -

section 5
s Registration of petition under

Land Registration Ordinance
or Land Titles Ordinance

Rule 53 of the Bankruptcy Rules (Cap. ©
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sub. leg. A} is amended by repealing "a
memorial of the petition in the Land Registry
against any property registered therein" and
substituting "the petition under the Land
Registration Ordinance (Cap. 128}, or
register a non-consent caution under the Land
Titles Ordinance { of 2004) relating to
the petition, against any property which is

registered under that Ordinance".".

Schedule 2, By deleting the section and substituting -
section 6

"6, Registration of petition under
Land Registration Ordinance
or Land Titles Ordinance
against partner
Rule 54 is amended by repealing "in
either of the cases mentioned in rule 133 or
135 register a memorial of the petition in
the Land Registry against any property
registered" and substituting ", in either of
the cases mentioned in rule 133 or 135,
register the petition under the Land
Registration Ordinance {Cap. 128}, or
register a non-consent caution under the

Land Titles Ordinance ( of 2004) relating

to the petition, against any property which
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is registered under that Ordinance™.".

Schedule 2, By deleting the section and substituting -
secticn 7
"y, Registration of bankruptcy order
under Land Registration
Ordinance or Land Titles
Ordinance
Rule 73 is amended by repealing "a
memorial of such bankruptcy order in the
Land Registry against any property
registered therein" and substituting "the
order under the Land Registration Ordinance
(Cap. 128), or reglster a non-consent
caution under the Land Titles Ordinance

{ of 2004) relating to the order, against

any property which is registered under that

Ordinance".".
Schedule 2, By deleting the section and substituting -
secticn 8

"3. Registration of bankruptcy order

under Land Registration

Ordinance or Land Titles

Ordinance against partner

Rule 74 is amended by repealing "a
memorial thereof in the Land Registry

against any property registered" and

substituting "the order under the Land
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Registration Ordinance (Cap. 128), or
register a non-consent caution under the
Land Titles Ordinance ({ of 2004} relating
to the order, against any property which is

registered under that Ordinance™.".

Schedule 2, By deleting the section and substituting -
section 10
"10. Forms
The Schedule to the Bankruptcy (Forms)
Rules (Cap. 6 sub. leg. B) is amended -
(a) in Form 67, by repealing
"vacated upon the application
of the debtor under the Land
Registration Ordinance
(Chapter 128)" and
substituting "vacated or
removed upon the application
of the debtor under the Land
Registration Ordinance
(Chapter 128) or the Land
Titles Ordinance ( of

2004), as the case may

require";
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(b) in Forms 128 and 129, by
repealing "in the Land
Registry" and substituting
"under the Land Registration

Ordinance (Chapter 128) or the

LLand Titles Ordinance ( of
2004)".".

Schedule 2, By adding a comma after "( of 2002)".

section 15 (h)

Schedule 2, By deleting the section and substituting -

secticn 17
"17. Interpretation

Section 2 of the Government Leases
Ordinance (Cap. 40) is amended, in the
definition of "section"”, by repealing "in
the Land Registry" and substituting "under
the Land Registration Ordinance (Cap. 128),
or which is registered under the Land Titles
Ordinance ( of 2004) or which supports a
current entry in the Title Register kept

under that Ordinance,".".
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Schedule 2,
secticn 19

By deleting the section and substituting -

"19.

New Government rent to be

noted or entered in

register

Section 10 is amended -

(a) by repealing subsecticn (1) {(b) and
substituting -

"(b) the Land Registrar shall
cause the amount of the
new Government rent
pavable in respect of the
lot or section -

(i) to be noted in
the register of
such lot or
section kept
under the Land
Registration
Ordinance (Cap.
128} ; or

(ii) 1f the lot or
section is
registered

under the Land

Titles
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Ordinance
( of 2004),
to be entered
in the Title
Register kept
under that
Ordinance.";
{b} Dby repealing subsection {2) {(b) and
substituting -
"{b) the Land Registrar shall
cause -
(i] the amount of
the new
Government rent
noted in the
register of
such lot or
section kept
under the Land
Registration
Ordinance (Cap.
128), or
entered in the

Title Register
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kept under the
Land Titles
OCrdinance
( of 2004),
to be deleted;
and

(11} the increased
new Government
rent to be
noted or
entered

therein.".".

Schedule 2, By deleting the section and substituting -

section 20
"20. Correction of clerical or
arithmetical errors

Section 11(2) is amended by repealing
"in the Land Registry" and substituting
"under the Land Registration Ordinance {(Cap.
128) or entered in the Title Register kept
under the Land Titles Ordinance ( of

2004), as the case may require".".
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Schedule 2, By deleting the section and substituting -
section 21
"21. Section substituted
Section 12 is repealed and the
following substituted -
"l2., Evidence of renewal
The amount of the new Government
rent payable in respect of a lot or
section for the time being shown in the
register kept under the Land
Registration Ordinance (Cap. 128), or
entered in the Title Register kept under
the Land Titles Ordinance ( of 2004),
as the case may be, shall be conclusive
evidence of the grant of the new
Government lease of the lot or section

and of the new Government rent

thereof.".".

Schedule 2, By deleting paragraph (b) and substituting -
section 23
"{(b) by adding -
"(aa) any charge registered under

the Land Titles Ordinance

( of 2004);
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(ab) any equitable mortgage which

is the subject of a consent

caution or non-consent

caution registered under the

Land Titles QOrdinance { of

2004);".".

Schedule 2, By deleting the section and substituting -

section 24

"24, Section substituted

Section 16 is repealed and the

following substituted -

"l6. Government lease plan

(1) If a plan of a lot held under

a renewable Government lease -

(a)

is not annexed to the
counterpart of the
Government lease kept
under the Land
Registration Ordinance
{Cap. 128), or if the
plan annexed thereto is,
in the copinion of the
Director, inaccurate or

inadequate to establish
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the location, position,
or dimensions of the lot;
or
(b) if the lot is registered
under the Land Titles
Ordinance { of 2004),
is not referred to in the
Title Register kept under
that Ordinance, or if the
plan is referred to in
the Title Register, is,
in the opinion of the
Director, inaccurate or
inadequate to establish
the location, position,
or dimensions of the lot,
the Director may cause the lot to be
surveyed and a plan thereof prepared.

(2) If a plan of a section of a
lot held under a renewable Government
lease -

(a) 1s not registered under
the Land Registration

Ordinance (Cap. 128), or



Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004 623

if the plan is so
registered is, in the
opinion of the Director,
inaccurate or inadequate
to establish the
location, position, or
dimensions of the
section; or
{b} if the lot is registered

under the Land Titles
Ordinance { of 2004),
is not referred to in the
Title Register kept under
that Ordinance, or if the
plan is referred to in
the Title Register, is,
in the opinion of the
Director, inaccurate or
inadequate to establish
the location, position,
or dimensions of the
section,

the Director may cause the section toc be

surveyed and a plan thereof
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prepared.”. ",
Schedule 2, By deleting the section and substituting -

section 25
"25. Plan as approved or amended to be

delivered to Land Registry
Section 22{a) and (b} is repealed and
the following substituted -
"(a) in the case of a lot -

(1} cause the plan to be
annexed to the
counterpart of the
renewable Government
lease of the lot kept
under the Land
Registration Ordinance
(Cap. 128) and cause the
previous plan, if any,
to be cancelled; or

(i1} if the lect is registered
under the Land Titles
Ordinance ( cf 2004),
cause the plan to be
entered in the Title
Register kept under that

Ordinance and cause any
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(b}
lot -

(1)

{i1)

entry relating to the
previous plan, if any,

to be removed from the

Title Register;

in the case of a section of a

cause the plan to be
registered under the
Land Registration
Ordinance (Cap. 128) in
respect of the section
of the let to which the
renewable Government
lease relates, and cause
the previcus plan, if
any, to be cancelled; or
if the lot is registered
under the Land Titles
Ordinance { of 2004),
cause the plan to be
entered in the Title
Register kept under that

Ordinance and cause any

entry relating to the
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Schedule 2,
section 31

Schedule 2,
section 37

previous plan, if any,
to be removed from the

Title Register.".".

By deleting the secticn and substituting -

"31. Registration of manager
of "t'ong", etc.

Section 15 of the New Territories
Ordinance {(Cap. 97) is amended by repealing
the last sentence and substituting "Such re-
entry, in the case of any such lease, shall
be effected by the registration under the
Land Registration Ordinance (Cap. 128), of
an instrument of re-entry presented to the
Land Registrar by the Secretary for Home
Affairs or, 1f the lease is registered under
the Land Titles Ordinance ( of 2004), by
the making of an entry relating to such an
instrument in the Title Register kept under

that Ordinance.”.".

By deleting the section and substituting -
"37. Attachment
Section 6(7) of the Tramway Ordinance

{Cap. 107) is repealed and the following
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substituted -

"7 For the purpose of this
section, "owner" (JHE A) means the

person who is registered under the Land
Registration Ordinance (Cap. 128) or
the Land Titles COrdinance { of 2004)
as the owner or holder of the land on
which the house or building in question
is built and any -

{a) mortgagee thereof who is
registered as such under
the Land Registration
Ordinance (Cap. 128); or

(b) chargee therecf who is
registered as such under

the Land Titles

Ordinance ( of
2004).m.".
Schedule 2, By deleting the section and substituting -

section 38 &
"38. Charge of estate duty on property

Section 18 of the Estate Duty Ordinance

(Cap. 111) is amended -
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by repealing subsection (2) and

substituting -

"(2) Notice of any charge on any

leasehold property constituted by

subsection (1)

which 1s to be registered

under the Land Registration Ordinance

(Cap. 128) may be given by the

Commissioner registering a memorial

under that Ordinance against the

property affected thereby, which

memorial -

(a)

{b)

shall be signed by the

Commissioner; and

shall specify -

(1)

(i1)

the subsection under
which the charge is
constituted;

the name,
description, and
date of death of the
deceased in respect
of whose estate the
claim to estate duty

arises; and
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(iti) particulars of the
property charged.";
(b) by adding -

"{2A) Notice of any charge on any
leasehold property constituted by
subsection (1) which is to be registered
under the Land Titles Ordinance ( of
2004) may be given by the Commissioner
registering a non-consent caution under
that Ordinance against the property
affected thereby, which non-consent
caution -

(a) shall state that the
property is subject to a
first charge under that
subsection; and

(b} shall be supported by an
application signed by the
Commissioner specifying -
(i) the subsection under

which the charge is

constituted;
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{ii) the name,
description and date
of death of the
deceased in respect
of whose estate the
claim to estate duty
arises; and

(iii) particulars of the
property charged.";
{c) by repealing subsection (3} and
substituting =
"(3) A notice in writing of any
charge under subsecticn (1) or (2) may
be registered under the Land
Registration Ordinance (Cap. 128) as an

instrument affecting land.".".

Schedule 2, By deleting the section and substituting -
section 39
"39. Joint owners and co-owners

Section 56A(1) of the Inland Revenue
Ordinance (Cap. 112) is amended by repealing
everything after "appearing from" and

substituting -
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(a} any deed, conveyance,
judgment or other
instrument in writing
registered under the
Land Registration
Ordinance (Cap. 128); or

{b) the Title Register kept
under the Land Titles
Ordinance ( of 2004},

to be such an owner shall be answerable
for doing all such acts, matters and
things as would be required to be done
under the provisions of this Ordinance

by a sole owner.".".

Schedule 2, (a) In the proposed section 2A(b), by deleting
section 40

"E RSB #T L and substituting " _EEHTZEE

.
(b} In the proposed section 2A{e), by deleting

"E" and substituting "B,

Scheduie 2, By deleting the section and substituting -

section 41
"41. Non-admissibility etc. of

instruments not duly
stamped
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Section 15(3) is amended -
(a) 1in paragraph (a), by
repealing "or" at the end;
(b) by adding -
"(aa) a matter under the
Land Titles
Ordinance ( of
2004) if the
instrument
supporting the
registration of the
matter is -
(1) stamped under
section 5(1)
or 13(2}; or
(ii) an agreement
for sale that
either
contains a
statement to
the effect
that it
relates to

non-—
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residential
property
within the
meaning of
section 2%A (1)
or is endecrsed
under section
29C(13) (a):
or";

(¢} by adding "BEEHHE" after "L

=Hua n
=".".
Schedule 2, By deleting the proposed section 67 (3) and
section 42
substituting -
"{3) The charge under subsection (2) in

respect of registered land shall expire on -

(a) the 1st anniversary of the
date of first registration of
the land;

{b) the date on which the
instrument is stamped under
section 13 with a stamp
denoting that 1t is not

chargeable with stamp duty; or
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(c} the date on which the
instrument is stamped with a
stamp denoting that it is duly
stamped,

whichever is the earlier.".

Schedule 2, (a) By deleting paragraph (a) (iii) and
section 49
substituting -
"(iii) in paragraph {(a), by repealing
"such Land Registry register" and
substituting "the Land Registry
register kept under the Land
Registration Ordinance {(Cap. 128)
or the Title Register kept under
the Land Titles Ordinance ( of
2004)";".
(b} By deleting paragraph (c} and substituting -
"(c) by adding -

"(11) Where the
certificate is registered
under the Land Titles
Ordinance ¢ of 2004}, upon
the recovery of any sum under

this section, the Building
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Authority shall cause the
appropriate entries to be
made in the Title Register
kept under that Ordinance to
effect a discharge or partial
discharge of the charge
mentioned in subsection (9),

1

as the case may require.".".

Schedule 2, By deleting the section and substituting -
section 51
"51. Section substituted
Section 4A is repealed and the
following substituted -
"4A. Purchase by agreement
{1} Where an order has been made
for the resumption of any land under
section 3, the Authority may, before
the land reverts to the Government
under section 5 -
(a) agree with the owner on
the purchase of the

land; and

(b) agree with any person -
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(ii)

having an
estate or
interest in
such land
under an
instrument
registered
under the Land
Registration
Ordinance
(Cap. 128); or
having an
estate or
interest in
such land
which is
registered
under the Land
Titles
Ordinance

( of 2004),

on the purchase of any

such estate or interest

therein.
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{2) Any such agreement relating to
land in respect of which an order under
section 3 is made on or after the
commencement of the Crown Lands
Resumption (Amendment) Ordinance 1984 (5
of 1984) may provide for the payment by
the Authority to the owner or such
person of any costs or remuneration
reasonably incurred or paid by him in
employing persons to act in a
professional capacity in connection with

the purchase.".".

Schedule 2, By deleting the section and substituting -

section 52
"52. Compensation

Section 6(1) (a) is repealed and the

following substituted -

"{a) make an offer of compensation in
respect of the resumption of the
land in writing to -

(1) the former owner; and
(ii) any person having,
immediately before

reversion -
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Schedule 2,
section 53

{A) an estate or
interest in such
land under an
instrument
registered under
the Land
Registration
Ordinance (Cap.
128); or

{B) an estate or
interest in such
land which is
registered under
the Land Titles
Ordinance of

2004); or".".

By deleting the section and substituting -
"53. Interpretation

Section 2 of the Government Rent and
Premium ({Apportionment) Ordinance (Cap. 125)

is amended -
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(a} 1in the definition of
"existing building", by
repealing paragraph {c) and
substituting -

"{c) 1in respect of

which -

(i) in the case of
a lot or
section which
is registered
under the Land
Titles
Crdinance
{ of 2004),
the Title
Register kept
under that
Ordinance
contains no
current entry
providing for
a basis of
apportionment

of the
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(11)

principal
Government
rent reserved
under the new
Government
lease or of
the annual
instalment of
premium
payvable in
respect of
that relevant
interest; or
in the case of
any other lot
or section, no
instrument
containing a
basis of
apporticnment
of the
principal
Government

rent reserved
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{(b) 1in the d
by repea
and (b)

Ul(a)

under the new
Government
lease or of
the annual
instalment of
premium
payable in
respect of
that relevant
interest has
been
registered
under the Land
Registration
Ordinance
(Cap. 128);";
efinition of "owner",
ling paragraphs (a)
and substituting -
the person whose
name is registered
under the Land
Registration

Ordinance {Cap.
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128} or the Land
Titles Crdinance

{ of 2004) as
that of the owner
cor one of the
owners of the
section or relevant
interest, as the
case may be; and

a mortgagee under a
mortgage which is
registered under
the Land
Registration
Ordinance (Cap.
128) or an owner of
a charge which 1is
registered under
the Land Titles
Ordinance | of

2004);";

(c) 1in the definition of "relevant

interest",

by repealing "under

the terms of an instrument
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registered in the Land

Registry to exclusive

possession of premises in that

building;" and substituting -
"to exclusive possession
of premises in that
buiiding under the terms
of an instrument -

(a) which 1is
registered
under the Land
Registration
Ordinance {(Cap.
128); or

(b} which is
registered
under the Land
Titles
Ordinance
( of 2004) or
which supports
a current entry
in the Title

Register kept
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under that

Ordinance;";

by repealing the definition

of "section"

substituting -

and

""section" (47E¥) means any

portion or division of a

lot which has been

assigned,

alienated or

retained for the whole

of the term or interest

created by the

Government lease of the

lot by or under an

instrument -

(a)

which is
registered
under the Land
Registration
Crdinance
{Cap. 128); or
which is
registered

under the Land



Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004

645

Titles
Ordinance

{ of 2004)
or which
supports a
current entry
in the Title
Register kept
under that

Ordinance.".".

Schedule 2, By deleting the section and substituting -

section 54
"54. MApportionment of Govermment rent

Section 6(1l} (b) is amended by repealing
"which is registered in the Land Registry;

or" and substituting -

(i) which is registered under the
Land Registration Ordinance
{Cap. 128); or
fii) which is registered under the
Land Titles Ordinance of
2004) or which supports a

current entry in the Title
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Register kept under that

Ordinance; or".".

Schedule 2, By deleting the section and substituting -
section 55
"55., Apportionment of premium on section
Section 7(1}) (a) is amended by repealing
"which is registered in the Land Registry;
or™ and substituting -
"_
(1) which is registered under the
Land Registration Ordinance
{Cap. 128); or
(ii) which is registered under the
Land Titles Ordinance ({ of
2004} or which supports a
current entry in the Title

Register kept under that

OCrdinance; or".".

Schedule 2, By deleting the section and substituting -
section 56
"56. Area of lot or section
Section 10(1) is amended by repealing

everything after "contained in" and

substituting -
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"

(a) a Government lease or
other instrument -

(i) which is
registered
under the Land
Registration
Ordinance (Cap.
128); or

(11) which is
registered
under the Land
Titles
Ordinance
( of 2004)
or which
supports a
current entry
in the Title
Register kept
under that

Ordinance; or
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(b) any plan annexed to or
endorsed on any such

Government lease or

instrument.".".
Schedule 2, By deleting the section and substituting -
section 57
"57. Cases in which Government rent

or premium to be treated as

apportioned in registered

instrument

Section 11l(a) and (b) is amended by
repealing "in the Land Registry" and
substituting "under the Land Registration
Ordinance (Cap. 128), or which is registered
under the Land Titles Ordinance of 2004)
or which supports a current entry in the

Title Register kept under that

Ordinance, ™.".

Schedule 2, By deleting the section and substituting -
section 58

"58. Apportionment of Government rent

on relevant interest

Section 13(1) {a) is amended by
repealing "which is registered in the Land
Registry; or" and substituting -
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(i1}

which is registered under the
Land Registration Ordinance
{Cap. 128); or

which is registered under the
Land Titles Ordinance ( of
2004) or which supports a
current entry in the Title
Register kept under that

Ordinance; or".".

Schedule 2, By deleting the section and substituting -

section 59

"59. Apportionment of premium on
relevant interest

Section 14(1) {a} is amended by

repealing "which is registered in the Land

Registry; or"™ and substituting -

(1)

(ii)

which is registered under the
Land Registraticn Ordinance
(Cap. 128); or

which is registered under the
Land Titles Ordinance ¢ of
2004) or which supports a
current entry in the Title

Register kept under that
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Ordinance; or".".

Schedule 2, By deleting the section and substituting -
section 61

"61. Covenants between owners not
to be affected
Section 25 is amended by repealing

"which is registered in the Land Registry,

but" and substituting -

mw

(a) which is registered
under the Land
Registration Ordinance
(Cap. 128); or

{(b) which is registered
under the Land Titles
Ordinance ( of 2004)
or which supports a
current entry in the
Title Register kept
under that Ordinance,

but".".

Schedule 2, By deleting the section and substituting -

section 62
"62. Interpretation

Section 2 of the Government Rights (Re-
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entry and Vesting Remedies) Ordinance (Cap.
126) is amended -
(a) 1in the definition of "former
owner", by repealing
everything after "immediately

before™ and substituting -

"

(a) 1in the case of
a lot or
relevant
interest which
is registered
under the Land
Titles
Ordinance
( of 2004},
the time of
registration
under that
Ordinance of an
application
supported by an
instrument of

re-entry or a
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vesting notice,
as the case may
be;

(b} 1in the case of
any other 1lot
or relevant
interest, the
time of
registration
under the Land
Registration
Ordinance (Cap.
128) of an
instrument of
re-entry or a
vesting notice,
as the case may

be;";

{b} in the definition of "owner" -

(1)

in paragraph (a), by
repealing "in the
Land Registry" and
substituting "under

the Land
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Registration
Crdinance {(Cap. 128)
or the Land Titles
Ordinance { of
2004)";
{ii} in paragraph (b), by

repealing "in the
Land Registry" and
substituting "under
the Land
Registration
Ordinance (Cap. 128)
or an owner of a
charge which is
registered under the
Land Titles
Ordinance ( of
2004)";

in the definition of "relevant

interest", by repealing

everything after "entitled"

and substituting -
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"to exclusive possession
of premises in that
building under the terms
of an instrument -

(a) which is
registered
under the Land
Registration
Ordinance {(Cap.
128) 7 or

(b) which is
registered
under the Land
Titles
Ordinance
{ of 2004) or
which supports
a current entry
in the Title
Register kept
under that

Ordinance;";
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(d)

in the definition of "vesting

notice",

by repealing

"registered in the Land

Registry under section 7."

and substituting -

"issued under section 7 -

(a)

(b)

which is

registered

under the Land

Registration
Ordinance

(Cap.128); or

which supports

an application

for
registration
relating to
the vesting
notice under
the Land
Titles
Ordinance

{ of

2004).".".
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Schedule 2, By deleting the section and substituting -
section 63
"63. Instrument of re-entry
Secticn 4 is amended -
(a) in subsection (1) -

{i}) by repealing "a memorial of an
instrument of re-entry" and
substituting "an instrument of re-
entry may be issued";

(1i) by repealing "may be registered in
the Land Registry." and
substituting -

"and -

(a) 1f such an
instrument relates
to lands or
tenements registered
under the Land
Titles Ordinance
( of 2004), it may
be made the subject
of an application
for regisfration

under that
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Ordinance; and

(b) if such an
instrument relates
to other lands or
tenements, it may be
registered under the
Land Registration
Ordinance (Cap.
128).";

(b} in subsection (2), by repealing "on the
registration of such a memorial™ and
substituting "upon the making of an
entry relating to such an instrument in
the Title Register kept under the Land
Titles Ordinance ( of 2004), or the
registration of such an instrument under
the Land Registration Ordinance (Cap.

128",

Schedule 2, By deleting the section and substituting -
section 64
"64, Section substituted

Section 5 is repealed and the following

substituted -
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"5. Notice of registration
of instrument of
re-entry

Notice of the making of an entry
in the Title Register kept under the
Land Titles Ordinance ( of 2004)
relating to, or the registration under
the Land Registration Ordinance (Cap.
128) of, an instrument of re-entry by
the Government shall be published in

the Gazette.".".

Schedule 2, By deleting the section and substituting -
section 65
"65. Power to vest relevant interest
in The Financial Secretary
Incorporated

Section 7 is amended -

(a) in subsection (1), by repealing
everything after paragraph (b) and
substituting -

"a vesting notice may be issued,
under the hand of any public
officer authorized by the Chief
Executive to sign such

instruments, and -
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(d)

if the relevant
interest is
registered under
the Land Titles
Ordinance | of
2004}, such vesting
notice may be made
the sukject of an
application for
registration under
that Ordinance; and
if the relevant
interest is not
registered under
the Land Titles
QOrdinance ( of
2004), such wvesting
notice may be’
registered under
the Land
Registration
Ordinance (Cap.

128).";
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{b}) in subsection (1la),

by repealing

everything after "Government Leases

Ordinance (Cap. 40)" and substituting -

"a vesting notice may be issued,

under the hand of any public

officer authorized by the Chief

Executive to sign such

instruments,

{a)

and -

if the relevant
interest of which
the tenement to
which the demand
relates forms a
part is registered
under the Land
Titles Ordinance

{ of 2004), such
vesting notice may
be made the subject
cf an application
for registration
under that

Ordinance; and
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(c)

in subsection (2)
{1i)
paragraph (a)

ll(2)

if the relevant
interest cf which
the tenement to
which the demand
relates forms a
part is not
reglstered under
the Land Titles
Ordinance | of
2004}, such vesting

notice may be

registered under

the Land
Registration
Ordinance {Cap.
128).";

by repealing everything before

and substituting -

Immediately upon the

making of an entry relating

to a vesting notice in the

Title Register kept under the

Land Titles Ordinance {

of
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2004), or the registration of
a vesting notice under the
Land Registration Ordinance
(Cap. 128) -";

{ii} in paragraph (b), by repealing
"registered in the Land Registry"
and substituting "supporting a
current entry in the Title
Register kept under the Land
Titles Ordinance ( of 2004), or
registered under the Land
Registration Ordinance (Cap.
128),";

(iii) in paragraph (i), by repealing "in
the Land Registry" and
substituting "under the Land
Titles Ordinance { of 2004) or the
Land Registration Ordinance (Cap.
128)";

(iv) in paragraph (iv), by repealing
"registered in the Land Registry”

and substituting "supporting a

current entry in the Title

Register kept under the Land
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Titles Ordinance { of 2004), or
not registered under the Land
Registration Ordinance (Cap.
128)";

(d) in subsection (3), by repealing
"registered in the Land Registry under
subsection (1) or (1A)" and
substituting "which, under subsection
{l) or (1A), is made the subject of an
application for registration under the
Land Titles Ordinance | of 2004), or
is registered under the Land

Registration Ordinance (Cap. 128)".".

Schedule 2, By deleting the section and substituting -

section 66
"66. Right to apply for relief against

re-entry or vesting
Section 8 is amended -

{a) in subsection (1), by
repealing "where a memorial of
re-entry has been registered
under section 4 in the Land
Registry" and substituting
"where, under section 4, an

entry relating to an
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instrument of re-entry has
been made in the Title
Register kept under the Land
Titles Ordinance | of 2004),
or an instrument of re-entry
has been registered under the
Land Registration Ordinance
(Cap. 128)";

in subsection (2), by
repealing "where a vesting
notice has been registered
under section 7 in the Land
Registry" and substituting
"where, under section 7, an
entry relating to a vesting
notice has been made in the
Title Register kept under the
Land Titles Ordinance ( of
2004), or a vesting notice has
been registered under the Land
Registration Ordinance (Cap.
128)";

in subsecticn {(3), by

repealiing "from the
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registration of the memorial
of re-entry or vesting notice™
and substituting "from the
date of the making of the
entry in the Title Register
kept under the Land Titles
Crdinance { of 2004)
relating to the instrument of
re-entry or vesting notice, or
the date of registration of
the instrument of re-entry or
vesting notice under the Land
Registration Ordinance (Cap.

128)"."-

Schedule 2, (a) In subparagraph (i), by deleting "FTE" and
section 69(b)

substituting "ER S RHIHEG".
(b) By deleting subparagraph (ii) and
substituting -

"{ii) by repealing "it had never been
‘registered" and substituting "no
entry had been made in respect of
it in the Title Register kept

under the Land Titles Ordinance
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( of 2004), or as if it had
never been registered under the
Land Registration Ordinance ({Cap.

128), as the case may be";".

Schedule 2, By deleting paragraph (b) and substituting -
section 70
"(b) in subsection (2) -

(1) by repealing "the same had
never been made or registered"
and substituting "no entry had
been made in respect of it in
the Title Register kept under
the Land Titles Ordinance
( of 2004), or as if it had
never been registered under
the Land Registration
Ordinance (Cap. 128}, as the
case may be,”;

(ii) by repealing "no vesting
notice had been registered at
the Land Registry" and
substituting "no entry had
been so made or no vesting

notice had been so registered,
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as the case may be".".

Schedule 2 By deleting the subheading "Land Registration

Ordinance"” before section 71.

Schedule 2 By deleting section 71.
Schedule 2 By deleting section 72.
Schedule 2 By deleting section 73.
Schedule 2 By deleting section 74.
Schedule 2, (a) In paragraph (a) (iii}), by deleting "land

section 76
register” and substituting "register™.

(b) By deleting paragraph (b} and substituting -
"{b) 1in subsection (10), by repealing
everything after "this section"”
and substituting -

"in respect of which a
certificate has been issued
under the provisions of
subsection (1), the public

officer concerned shall -
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if the
certificate
has been
registered
under the Land
Registration
Ordinance
{Cap. 128},
register under
that Ordinance
an appropriate
instrument of
satisfaction
against the
certificate;
or

if the
certificate
has been
registered
under the Land
Titles
Ordinance

( of
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2004), cause
the
appropriate
entries to be
made in the
Title Register
kept under
that Ordinance
to effect a
discharge or
partial
discharge of
the charge
mentioned in
subsection
{(9), as the
case may

require.".,",

Schedule 2, By deleting the section and substituting -
section 77
"77. Interpretation
Section 3 of the Public Cleansing and

Prevention of Nuisances Regulation (Cap. 132

sub., leg. BK) is amended, in the definition
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Schedule 2,
section 78 (a)

of "common parts™, by repealing "in an

instrument registered in the Land Registry

as being for the exclusive use, occupatiocn

or enjoyment of an owner or occupier;" and

substituting -

"as being for the exclusive use,

occupation or enjoyment of an owner or

occupier in an instrument -

(a)

which is registered under the
Land Registration Ordinance
(Cap. 128); or

which is registered under the
Land Titles Ordinance ( of
2004) or which supports a
current entry in the Title
Register kept under that

Ordinance;".".

In the proposed definition of "Land Registry

register", by deleting "land register"™ and

substituting "register".
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Schedule 2, By deleting the secticon and substituting -

section 79
"79., Burdens and covenants

Section 7 is amended -

(a) 1in subsection (1), by repealing
"registered in the Land Registry"
and substituting "referred to in
subsection (4)";

(b} by adding -

"(4) For the purpose of
subsection (1), the
instrument referred to in
that subsection is an
instrument -

{a) which is
registered
under the Land
Registration
Ordinance
(Cap. 128); or

(b) which is
registered
under the Land
Titles

Ordinance
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( of 2004)
or which
supports a
current entry
in the Title
Register kept
under that

1

Ordinance.".".

Schedule Z, By deleting the section and substituting -

section 80
"80. Interpretation

Section 2 of the New Territories
(Renewable Government Leases) Ordinance
(Cap. 152) is amended, in the definition of
"section”, by repealing "in the Land
Registry and also means" and substituting
"under the Land Registration Ordinance (Cap.
128), or which is registered under the Land
Titles Crdinance ( of 2004) or which
supports a current entry in the Title

Register kept under that Ordinance, and".".
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Schedule 2, By deleting the section and substituting -

section 81
"81. New Government leases deemed

to be granted on
1st July 1973
Section 4(4) is amended -
(a) 1in paragraph (a), by
repealing "in the Land
Registry" and substituting
"under the Land Registration
Ordinance (Cap. 128)";
{b} by adding -
"(aa) any charge
registered under the
Land Titles
Ordinance { of
2004) ;
{ab) any eguitable
mortgage which is
the subject of a
consent caution or
non-consent caution
registered under the
Land Titles
Ordinance ( of

2004);".".
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Schedule 2 By deleting the subheading "Selieitors (General)

Costes Rules" before section 823,

Schedule 2 By deleting section B3.
Schedule 2 By deleting section 87.
Schedule 2, By adding "of the Conveyancing and Property

section 88
Ordinance (Cap. 219)" after "13",

Schedule 2, By deleting the section and substituting -

section 89
"39, Conversion of equitable interest

to legal estate where right
to Government lease
Section 14(3) is amended -

{a} in paragraphs (a) and (b), by
repealing "in the Land
Registry":

(b} by repealing paragraph (c) and
substituting -

"{c) wupon the entry made
by the Land

Registrar in the

register kept under
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the Land
Registration
Ordinance (Cap.
128), or in the
Title Register kept
under the Land
Titles Ordinance

( cof 2004}, of a
note to the effect
that those
conditions have been

complied with.".™.

Schedule 2, By deleting the section and substituting -
section 91

"91. What an assignment is deemed
to include
Secticon 16 is amended by adding -
"(3}) This section shall not
apply to land which is registered

land within the meaning of the Land

Titles Ordinance ( of 2004).".".
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Schedule 2, By deleting the section and substituting -

section 92
"892. Assignment passes whole

estate
Section 17 is amended -
{a} by renumbering it as section
17(1):
(b} by adding -

"{2) This section shall
not apply to land which is
registered land within the
meaning of the Land Titles

Ordinance of 2004).".",

Schedule 2, By deleting the section and substituting -
section 93
"93. Standard forms
Section 37 is amended -
{(a) by renumbering it as section
37(1):
(b} by adding -

"(2) This section
shall not apply to land
which is registered land
within the meaning of the

Land Titles Ordinance

( of 2004).".",



Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004 677

Schedule 2, By deleting the section and substituting -
section 94
"94, Enforcement of covenants
Section 41 is amended -
(a) 1in subsection (3), by adding
"and the Land Titles Ordinance
{ of 2004)" after
"subsection (5)";
(b} by adding -

"{9A) A covenant
registered or deemed to
be registered in the
Title Register kept under
the Land Titles Ordinance
( of 2004) against the
land affected by the
covenant shall bind the
successors in title of
the covenantor and the
persons deriving title
under or through him cor
them whether or not they
had notice of the

covenant.™.
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Schedule 2,
section

9% (a) (ii)

Schedule 2,
section 98

Schedule 2,
section 99

Schedule 2,
section 100

Schedule 2,
section 103

By deleting "land register" and substituting

"register".

By deleting the section and substituting -
"98. Covenants and Conditions which

may be incorporated

by reference

The Second Schedule is amended, in Part
A, in clause 10, by repealing "in the Land
Registry, to register at the Land Registry"
and substituting "under the Land

Registration Ordinance (Cap. 128}, to

register under that Ordinance".".

By deleting "or under the Land Titles Ordinance

( of 2002) by Application No.".

In the proposed definition of "Land Registry
registers", by deleting "land register" and

substituting "register"™.

By deleting "land register" and substituting

"register".
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Schedule 2, By deleting "land register" and substituting
section 104
"register".
Schedule 2, By deleting paragraph (a) and substituting -

section 105
"{a) in the definition of "common parts", by

repealing "in an instrument registered
in the Land Registry as being for the
exclusive use, occupation or enjoyment
of an owner;" and substituting -

"as being for the exclusive use,
occupation or enjoyment of an owner
in an instrument -

(a) which is registered under
the Land Registration
Ordinance {Cap. 128); or

{b) which is registered under
the Land Titles Ordinance
( of 2004) or which
supports a current entry
in the Title Register
kept under that

. T

Ordinance;";
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Schedule 2, By deleting the section and substituting -

section 106
"106. Orders by Chief Executive

in Council relating to
heights of buildings
Section 3(3) of the Hong Kong Airport
(Control of Obstructions) Ordinance (Cap.
301) is repealed and the following
substituted -
"{3) An crder under subsection
(1) (c) shall be served upon the owner
of the premises affected, and -
(a) 1if the land affected is
registered under the
Land Registration
Ordinance {Cap. 128),
the order may be
registered under that
Ordinance against the
land affected by
delivering to the Land
Registrar a memcrial
thereof signed by the
Clerk to the Executive
Council and containing

the full terms of the
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order; or
if the land affected is
registered under the
Land Titles Ordinance

( of 2004), the
order may be registered
under that Ordinance

against the land

affected by delivering a

copy thereof to the Land

Registrar containing a
declaration signed by
the Clerk to the
Executive Council to the
effect that it is a true
and correct copy of the

order,

and upon receipt of such memorial or

copy,

the Land Registrar shall register

it in the register kept under the Land

Registration Ordinance

(Cap. 128) or in

the Title Register kept under the Land

Titles Ordinance {

of 2004), as the

case may require.".".
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Schedule 2, By deleting "land register" and substituting
section 108
Tlregister“ .

Schedule 2, By deleting paragraph (b) and substituting -
section 110
"(b) by adding -
"{6) If an order under
subsection (4) discharging a
charging order registered under
the Land Titles Ordinance
{ of 2004) is made, the
Land Registrar shall, on the
presentation to him of an
application for the purpose
accompanied by an office copy of
the order, remove from the Title
Register kept under that Ordinance

the entry referring to the

order.".".

Schedule 2, By deleting the section and substituting -

section 111
"1l1ll. Special rules as to the sale of
immovable property

Order 47, rule 7{4) (b) of the Rules of

the District Court (Cap. 336 sub. leg. H) is
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repealed and the following substituted -

n (b)

(c)

In the case of immovable property
which is registered under the Land
Titles Crdinance ( of 2004),
such certificate shall be liable
to the same stamp duty as an
assignment of the same property
and, when duly stamped, may
support an application for
registration under that Ordinance
of the purchaser as the owner of
the property.

In the case of any other immovable
property, such certificate shall
be liable to the same stamp duty
as an assignment of the same
property and, when duly stamped,
shall be taken and deemed to be a
valid transfer of such right,

title and interest and may be

-registered under the Land

Registration Ordinance {(Cap.

128) o
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Schedule 2, By deleting the section and substituting -

section 112
"112. Discharge, etc., of
charging order

Order 50, rule 7(2) is amended by
repealing "the lot number of the land and
the memorial number of any relevant charge
registered against the land." and

substituting -

i

{a) the lot number of the
land; and

{b) the memorial number of
any relevant charge
registered against the
land under the Land
Registration Ordinance
{Cap. 128) or the
application number of
any relevant charge
registered against the
land under the Land
Titles Ordinance { of
2004), as the case may

be."-"-
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Schedule 2, By deleting "land register" and substituting
section 114

"register".
Schedule 2, By deleting "land register" and substituting
section 115

"register”.
Schedule 2, By deleting "land register" and substituting
section 116

"register".
Schedule 2, {a) By deleting paragraph (a) and substituting -

section 119
"{a) in the definition of "common

parts”, in paragraph (a), by
repealing "in an instrument
registered in the Land Registry as
being for the exclusive use,
occupation or enjoyment of an
owner; and" and substituting -
"as being for the exclusive
use, occupation or enjoyment
of an owner in an
instrument -
(1) which is registered
under the Land

Registration
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Ordinance (Cap.
128): or
(ii) which is registered
under the Land
Titles Ordinance
( of 2004) or
which supports a
current entry in
the Title Register
kept under that
Ordinance; and":;".
(b) In paragraph (d), by deleting "land

register" and substituting "register".

Schedule 2, (a) By deleting "land register" and substituting
section 120
"register".

{b) By deleting "may require" and substituting

"may be",

Schedule 2, By deleting the section and substituting -
section 123
"123. Jurisdiction of tribunal
in relation to building
management

Section 45 is amended -
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(a2} 1in subsection (3}, by repealing
"which is registered in the Land
Registry including a deed of
mutual covenant (if any).”™ and
substituting -

", including a deed of mutual
covenant (if any) -

(a) which is
registered
under the Land
Registration
Ordinance
(Cap. 128); or

({b) which is
registered
under the Land
Titles
Ordinance
( of 2004)
or which
supports a
current entry
in the Title

Register kept



688

Ty — 200F 7TRAT7H
LEGISLATIVE COUNCIL — 7 July 2004

(b) 1in subsection

under that

Ordinance.";

(4) (§), by repealing

"which is registered in the Land

Registry including a deed of

mutual covenant

substituting -

(if any)."” and

", including a deed of mutual

covenant

(i)

(ii)

(if any) -

which is registered
under the Land
Registration
Ordinance (Cap.
128); or

which is registered
under the Land
Titles Ordinance

( of 2004) or
which supports a
current entry in
the Title Register
kept under that

Ordinance.”.".
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Schedule 2,
section 124

By deleting the section and substituting -

"124. Meetings and procedure
of corporation

The Third Schedule is amended -

(a)

in paragraph 3(5) (a), by
repealing "the provisions of
any instrument registered in
the Land Registry and subject
to sub-paragraph {(6}" and
substituting "sub-paragraph
(6) and subject to the
provisions of any instrument
referred to in sub-paragraph
(2"

by adding -

"{9) For the purpose of
sub-paragraph (5) (a), the
instrument referred to in
that sub-paragraph is an
instrument -

{a) which is
registered
under the Land
Registration

Ordinance
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{Cap. 128):; or
(b) which is
registered
under the Land
Titles
Ordinance
{ of 2004)
or which
supports a
current entry
in the Title

Register kept

under that
Ordinance."."”.
Schedule 2, {a) By deleting "land register™ and substituting

section 125
"register™.

(b)) By deleting "may require" and substituting

"may be".

Schedule 2, By deleting the section and substituting -

section 126
"126. Interpretation

Section 2 of the Electricity Networks

(Statutory Easements) Ordinance (Cap. 357)
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is amended, in the definition of "owner" -

(a} in paragraph (a), by repealing
"in the Land Registry" and
substituting "under the Land
Registration Ordinance (Cap.
128) or the land Titles
Ordinance |( of 2004})";

{b) in paragraph (b), by repealing
"registered in the Land

Registry;" and substituting -

T

(i) which is
registered
under the Land
Registration
Ordinance
(Cap. 128); or

(ii} which is
registered
under the Land
Titles
Ordinance
{ of 2004)

or which



Ty — 200F 7TRAT7H
692 LEGISLATIVE COUNCIL — 7 July 2004

supports a
current entry
in the Title
Register kept
under that

Ordinance;".".

Schedule 2, By deleting the section and substituting -

section 131
"131. Recovery of costs

Section 40B of the Water Pollution
Control Crdinance {(Cap. 358) is amended -

(a) 1in subsection (9), by adding
"or the Land Titles Ordinance
( of 2004)" after "Land
Registration Ordinance (Cap.
128)";

{b) in subsection (10), by
repealing everything after

"shall" and substituting -

{a) i1f a copy of
the
certificate

has been
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(b}

registered
under the Land
Registration
Ordinance
(Cap. 128)
against land
Or premises
pursuant to
subsection
(9), register
under that
Ordinance a
certificate of
satisfaction
against the
land or
premises; or
if a copy of
the
certificate
has been
registered
under the Land

Titles
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Ordinance

{ of 2004)
against land
or premises
pursuant to
subsection
{9), cause the
appropriate
entries to be
made in the
Title Register
kept under
that Ordinance
to effect a
discharge of
the legal
charge
mentioned in
that

subsection.".™.
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Schedule 2,
section 134

Schedule 2,
section 135

Schedule 2,
section 136

Schedule 2,
section 140

By deleting "land register"

"register".

By deleting "land register"

"register".

By deleting "land register"

"register".

By deleting the section and

and substituting

and substituting

and substituting

substituting -

"140. Publication of plans

Section 4 is amended -

{a) in subsection (2) (d}, by

repealing "registered in the

Land Registry"” and

substituting "referred to in

subsection (3)";

(b) by adding -

ll(3)

For the purpose of

subsection (2) {(d), the

instrument referred to in

that subsection is an

instrument -
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Schedule 2,
section 141

which is
registered
under the Land
Registration
Ordinance
(Cap. 128); or
which is
registered
under the Land
Titles
Ordinance

{ of 2004)
or which
supports a
current entry
in the Title
Register kept
under that

Ordinance.".".

By deleting the section and substituting -

"141. Objections

Section 5 is amended -
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{a)

in subksection {1}, by
repealing "registered in the
Land Registry"™ and
substituting "referred to in
subsection (5)";
by adding -

"{5) For the purpose of
subsection (1)}, the

instrument referred to that

subsectlion is an instrument -

{a) which is

registered

under the Land

Registration

Ordinance

(Cap. 128); or

(b) which is

registered

under the Land

Titles
Ordinance

{ of 2004)
or which

supports a
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current entry
in the Title
Register kept

under that

Ordinance.”".".

Schedule 2, By deleting "land register" and substituting
section 145

"register”.
Schedule 2, By deleting "land register" and substituting
section 146

"register"”.
Schedule 2, By deleting paragraphs (a) and (b) and
section 147

substituting -

"{a) in subsection (2), by repealing "in the
Land Registry" and substituting "under
the Land Registration Ordinance ({Cap.
128} or the Land Titles Ordinance
( of 2004), as the case may
require,";

(by 1in subsection (8), by repealing "in the
Land Registry"” and substituting "under
the Land Registration Ordinance (Cap.

128) or the Land Titles Ordinance
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{ of 2004}, as the case may
require,";

(c) in subsection (9), by repealing "&Z"
and substituting "EFf";

{d} in subsection (10), by repealing
everything after "shall"” and

substituting -

(a) 1if the certificate
has been registered
under the Land
Registration
Ordinance ({Cap.
128), register
under that
Ordinance an
appropriate
memorial of
satisfaction
against the charge
mentioned in

subsection {8): or
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(b) 1if the certificate
has been registered
under the Land
Titles Ordinance
( of 2004), cause
the appropriate
entries to be made
in the Title
Register kept under
that Ordinance to
effect a discharge
of the charge
mentioned in

"

subsection (8).".".

Schedule 2, By deleting the section and substituting -
section 151

"151. Land boundary plans
for subdivisions
Section 30 is amended by adding -
"({11) This section shall not apply
to land which is registered land within

the meaning of the Land Titles

Ordinance | of 2004).".",

Schedule 2, {a) In the proposed section 30A{11), by deleting
section 152
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"F|" and substituting "EE".
{b) By deleting the proposed section 30A(12) and
substituting -
"(12) This section shall apply to
land which is registered land within
the meaning of the Land Titles

Ordinance ( of 2004).".

Schedule 2, By deleting paragraph (b} and substituting -
section 154
"(b} 1in subsection {10}, by repealing
everything after "shall" and

substituting -

m

(a) 1f a copy of the
certificate has
been registered
under the Land
Registration
Ordinance (Cap.
128} against land
or premises
pursuant to
subsection (9),

register under that
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Ordinance a
certificate of
satisfaction
against the land or
premises; or

if a copy of the
certificate has
been registered
under the Land
Titles Ordinance

( of 2004)
against land or
premises pursuant
to subsection (9},
cause the
appropriate entries
to be made in the
Title Register kept
under that
Ordinance to effect
a discharge of the
legal charge
mentioned in that

subsection.”.".
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New By adding after the subheading "Government Rent
(Assessment and Collection) Ordinance" -
"1544., Interpretation
Section 2 of the Government Rent
(Assessment and Collection) Ordinance (Cap.
515) is amended, in the definition of
"section", by repealing "registered in the

Land Registry:;"™ and substituting -

(a) which is registered under the
Land Registration Ordinance
(Cap. 128}); or

(b) which is registered under the
Land Titles Ordinance
{ of 2004) or which
supports a current entry in
the Title Register kept under

that Ordinance;"”.".

Schedule 2, By deleting the section and substituting -
section 155

"155. Exemption from liability to
pay Government rent
Section 4(13) (a} is amended by

repealing everything after "entitled" and

substituting -
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"to the exclusive possession of any part

of any building erected on the lot or

of any part of the lot under the terms

of an instrument -

(i} which is registered under the
Land Registration Ordinance
(Cap. 128}); or
(ii) which is registered under the
Land Titles Ordinance
( of 2004) or which
supports a current entry in
the Title Register kept under
that Ordinance.".™.
Schedule 2, By deleting the section and substituting -
section 156
"156. Deed of mutual covenant overriden

Section 38(4) is amended -

(a)

in the definition of "common
parts”, by repealing "in an
instrument registered in the
Land registry as being for
the exclusive use, occupation
or enjoyment of an owner;"

and substituting -
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"as being for the exclusive
use, occupation or enjoyment
of an owner in an

instrument -

(a) which is registered
under the Land
Registration
Ordinance ({Cap.
128); or

(b) which is registered
under the Land
Titles Ordinance
( of 2004) or
which supports a
current entry in
the Title Register
kept under that
Ordinance;";

(b) in the definition of "deed of
mutual covenant", in
paragraph (b), by repealing
"in the Land Registry" and
substituting "under the Land

Registration Ordinance (Cap.



Ty — 200F 7TRAT7H
706 LEGISLATIVE COUNCIL — 7 July 2004

128) or the Land Titles

Ordinance of 2004)".".

Schedule 2, By deleting "land register" and substituting
section 158

"register".
Schedule 2, By deleting "land register" and substituting
section 159

"register".
Schedule 2, By deleting "land register" and substituting
section 160

"register™.
Schedule 2, By deleting paragraph (b} and substituting -

section 167
"(b) by repealing "land register" and

substituting "register kept under the
Land Registration Ordinance (Cap. 128}
or the Title Register kept under the

Land Titles Ordinance ( of 2004},

as the case may require,".",
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New By adding -
"SCHEDULE 3 [s. 102]
CONSEQUENTIAL AMENDMENTS TO
LAND REGISTRATION ORDINANCE
1. Interpretation
Section 1A of the Land Registration Ordinance
(Cap. 128) is amended -
{a) by renumbering it as section 1A(1):
(b) in subsection (1} =
(i) in the definition of "register
card", by repealing the full stop
at the end and substituting a
semicolon;
(1ii) by adding -
""caution against conversion"

(L) means a document

in the specified form -~
(a) giving notice of a
claim to title to
land or a beneficial
interest in the

land; and
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(b) specifying that
title or interest
and that land;

"caveat" (HI®{H=) means a document
in the specified form -

(a) giving notice of a
claim to an
unregistrable
interest in land;
and

(b} specifying that
interest and that
land;

"registered caution against
conversion" (FF{frEEEaEELE,)
means a caution against
conversion registered under
this COrdinance;

"registered caveat" (EFMAIEHE)
means a caveat registered

under this Ordinance:
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"specified" (#§8H), in relation to
a form, means specified under
section 27A;

"unregistrable interest"™ (A oJEFfif4E
%) means any interest or

equity in or affecting land
which -

{a) has been created by
operation of law;
and

(b} but for the
enactment of section
214, would not be
registrable under
this Ordinance.";

(c} by adding -

"(2) Unless the context
otherwise requires, any reference
in any other enactment to a thing
being noted in or shown in a
register kept under this Ordinance,
or to the register of a lot or
section kept under this Ordinance,

shall be construed as a reference
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to the relevant records of the Land
Registry kept under this Ordinance,

by whatever name called.".

2. Section added
The following is added immediately after
section 1A -
"lB. Application
This Ordinance does not apply to new
land or registered land within the meaning of

the Land Titles Ordinance { of 2004).".

3. Establishment of Land Registry
for registration of instruments
affecting land
Section 2 is amended by adding -
"{lA) A caveat and a caution against
conversion shall be regarded as an instrument

in writing capable of registration under this

Ordinance.".

4, Section substituted
Section 17 is repealed and the following

substituted -
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"l7. Registration and re-registration of
judgment, order or lis pendens

(1) Subject to subsection (2} -

(a) the registration of a relevant
order shall cease to have
effect immediately upon the
expiration of 5 years from the
date of registration of the
order but the order may be re-
registered from time to time
and, if so re-registered, the
re-registration of the order
shall have effect for another
5 years from the date of re-
registration; and

(b) if the re-~registration of a
relevant order is made before
the expiration of a current
period of registration or re-
registration of the order,
then the order shall retain
its original priority.

(2) For the avoidance of doubt, it is
hereby declared that the operation of this

section shall not prejudice the generality of
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any other provisions of this Ordinance under
which the registration of a relevant crder
may be removed or withdrawn.

(3) In this section, "relevant order”

(B#fai<) means a judgment, order or lis

pendens.".

Sections added

The following are added immediately after

section 21 -

"CAVEATS
21a, Registration of caveat to
protect unregistrable
interest
A person who claims an unregistrable
interest in land may make an applicaticn in

the specified form to the Land Registrar to

register a caveat against the land,

21B. Effect of registration of caveat

(1) The registration of a caveat
against land shall constitute notice of the
claim which is the subject of the caveat to

all persons.
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(2) For the avoidance of doubt, it is
hereby declared that the registration of a

caveat shall not -

(a) of itself affect the validity
or otherwise of the claim
which is the subject of the
caveat;

{(b) of itself create or validate
any rights or interests, or
adversely affect any rights or
interests, of the caveator; or

(c) without prejudice to the
generality of paragraph {(a),
constitute a warranty, or a
guarantee, as to the wvalidity
of the claim.

(3) The registration of a caveat does
not prejudice the priority of the claim

which is the subject of the caveat.

21cC. Relétionship between caveat and
registered instrument

The question of whether a registered
instrument is subject to an unregistrable

interest claimed under a caveat shall be
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determined in accordance with the law in
force at the time when the transaction which
is the subject of the registered instrument

was effected.

21D. Priority among unregistrable

interests relating to

the same land

The priority of all unregistrable
interests relating tc the same land, and
whether or not any such interest is the
subject of a registered caveat, shall be
determined in accordance with the law

applicable to the priority among such

interests.

21E. Withdrawal and removal of caveats

(1) A caveat may be withdrawn on the
presentation to the Land Registrar by the
caveator of an application in the specified
form for the withdrawal of the caveat.

(2) .. A caveat may be removed on the
presentation to the Land Registrar of an
application in the specified form for the

removal of the caveat -
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(2) in any case, by a person who
has obtained an order of the
Court of First Instance for
its removal;

{(b) by the owner of the land
affected by the caveat but
only if the Land Registrar -
(i} is satisfied that the

owner has provided a copy

of the application to the

caveator not less than 14

days before the

presentation of the
applicaticen te the Land

Registrar; and

(ii) is satisfied -

{A) that the caveat was
wrongfully
registered:;

(BY that the ground on
which the caveat was
registered no longer
exists; or

(C} that the caveator



Ty — 200F 7TRAT7H
716 LEGISLATIVE COUNCIL — 7 July 2004

consents to the
removal of the
caveat,

(3) The Land Registrar may require the
owner of land presenting an application for
the removal of a caveat under subsection
(2) (b) to support the application by such
evidence as the Land Registrar requires.

(4) A person with an interest in land
affected by the caveat may apply by
originating summons to the Court of First
Instance for the removal of the caveat and
the Court of First Instance may make such
order on the originating summecns and as to
costs as to the Court of First Instance
appears just,

{5} ©On the withdrawal or removal of a
caveat -

(a) the Land Registrar shall cause
an entry to be made in the
register kept under this
Ordinance in respect of the
land against which the caveat

was registered, giving notice
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of the withdrawal or removal
of the caveat; and

{(b) any liability of the caveator
previously incurred under
section 21F shall not be
affected by the entry made

under paragraph (a).

21F. Wrongful caveats
(1) A person who applies to the Land
Registrar to register a caveat without
reasonable cause shall be liable, in an
action for damages at the suit of -
(a) the owner of land concerned;
or
(b) any other person who has an
interest in the land,
to pay compensation to the owner or other
person for any damage sustained thereby, in
such amount as to the Court of First Instance

appears just.
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(2) A caveator under a registered
caveat who fails, without reasonable excuse,
to apply to the Land Registrar for the
withdrawal of the caveat within a reasonable
period of time after the ground on which it
was registered ceases to exist, shall be
liable, in an action for damages at the suit
of a person referred to in subsection (1) (a)
or (b), to pay compensaticon to that person
fer any damage sustained thereby, in such
amount as to the Court of First Instance

appears just.

CAUTIONS AGAINST CONVERSION

21G. Registration of caution
against conversion

(1) Subject. to subsection (2}, a
perscen who claims to have any title to land,
or a beneficial interest in any land, may
make an application in the specified form to
the Land\Registrar to register a caution

against conversion against the land.
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(2) No application may be made under
subsection (1) on or after the 12th
anniversary of the appointed day as defined
by section 2(1) of the Land Titles Ordinance

( of 2004).

21H. Effect of registration of caution
against conversion

(1) Land against which a registered
caution against conversion subsists shall
not become registered land under the Land
Titles QOrdinance | of 2004) .

{2} The registration of a cauticn
against conversion against land shall
constitute notice of the c¢laim which is the
subject of the caution against conversiocn to
all persons.

(3) For the avoidance of doubt, it is
hereby declared that the registration of a
caution against conversion shall not -

{a} of itself affect the validity
or otherwise of the claim
which is the subject of the

caution against conversion;
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(c)

of itself create or validate
any rights or interests, or
adversely affect any rights or
interests, of the cautiocner;
or

without prejudice to the
generality of paragraph (a),
constitute a warranty, or a
guarantee, as to the validity

of the claim.

The registration of a caution

against conversion does not prejudice the

priority of the claim which is the subject of

the caution against conversion.

21T.

Relationship between caution
against conversion and
registered instrument

The guestion of whether a registered

instrument is subject to an interest claimed

under a caution against conversion shall be

determined in accordance with the law in

force at the time when the transaction which

is the subject of the registered instrument

was effected.
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21J. Validity of registration of
caution against conversien

{1} Subject to subsections (2}, (3),
(4), (3) and (6) and section 21K, the
registration of a caution against conversion
shall expire immediately upon the
commencement of the 1lst anniversary of its
date of registration.

{(?) Subject to subsection (3), the
cautioner under a registered caution against
conversion may from time to time apply by
originating summons to the Court of First
Instance for the extension of the validity of
registration of the caution against
conversion and the Court of First Instance
may make such order on the originating
summons and as to costs as to the Court of
First Instance appears just.

{(3) An application for time extension
under subsection (2) must be made -

(a) before the expiration ¢f the
validity of registration of a
registered caution against

conversion; or
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(b} 1if the applicaticn is made
within an extension granted
under that subsection, before
the expiration of such
extension.

(4) Subject to subsecticn (5), the
Court of First Instance shall not grant any
extension of time under subsection (2} which
would extend the validity of the registration
of a caution against conversion beyond the
date of the 2nd anniversary of the caution
against conversion’s first date of
registration.

(5) The Court of First Instance may,
if it is satisfied that exceptional
circumstances exist, grant an extension of
time under subsection (2) notwithstanding
that the applicant has not complied with
subsection (3) or that the extension would
extend the validity of registration of the
caution against conversion beyond the date
referred to in subsection (4).

{6) Where before the expiration of the

validity of the registration of a caution
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against conversion under this section, a lis
pendens relating to the claim which is the
subject of the caution against conversion has
been registered by the cautioner against land
against which the caution against conversion
is registered, then, subject to section 21K,
the validity of the registration of the
caution against conversion shall not expire
under this section until the registration of
the lis pendens has been vacated or
discharged.

{7) The Land Registrar shall not -

{a) register more than one caution
against conversion in respect
of the same claim made by the
same persorn; or

{b} again register a caution
against conversion the
registration of which -

(i) has previously expired;

or
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(ii) has been withdrawn or
removed under section

21K,

21K. Withdrawal and removal of
caution against conversion

(1} A caution against conversion may be
withdrawn on the presentation to the Land
Registrar by the cautioner of an application
in the specified form for the withdrawal of
the caution.

(2} A caution against conversion may be
removed on the presentation to the Land
Registrar of an application in the specified
form for the removal of the caution -

(a) 1in any case, by a person who
has obtained an order of the
Court of First Instance for
its removal;

{b} by the owner of the land
affected by the caution but

only if the Land Registrar -
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(ii)

(3) -The Land Registrar may require the
owner of land presenting an application for

the removal of a caution against conversion

is satisfied that the

owner has provided a copy

of the application to the

cautioner not less than

14 days before the

presentation of the

application to the Land

Registrar; and

is satisfied -

{A) that the caution was

wrongfully

registered;

(B) that the ground on
which the caution

was registered no

longer exlists;

{C) that the cautioner

censents to the

removal of the

caution.

under subsection (2) {(b) to support the
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application by such evidence as the Land
Registrar requires.

(4) A person with an interest in land
affected by the caution against conversion
may apply by originating summons to the Court
of First Instance for the removal of the
caution against conversion and the Court of
First Instance may make such order on the
originating summons and as to costs as to the
Court of First Instance appears just.

{5) On the withdrawal or removal of a
caution against conversion -

{a) the lLand Registrar shall cause
an entry to be made in the
register kept under this
Ordinance in respect of the
land against which the caution
against conversion was
registered, giving notice of
the withdrawal or removal of
the caution against

conversion; and
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(b) any liability of the cautioner
previously incurred under
section 21L shall not be
affected by the entry made

under paragraph {(a).

21L. Wrongful caution against
conversion

{1} A person who applies to the Land
Registrar to register a caution against
conversion without reasonable cause shall be
liable, in an action for damages at the suit
of -

(a) the owner of land concerned;
or
(b)] any other person who has an
interest in the land,
to pay compensation to the owner or other
person for any damage sustained thereby, in
such amount as to the Court of First Instance
appears iust.

(2) ‘A cautioner under a registered
caution against conversion who fails, without
reasonable excuse, to apply to the Land

Registrar for the withdrawal of the caution
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against conversion within a reasonable period

of time after the ground on which it was

registered ceases to exist, shall be liable,

in an action for damages at the suit of a

person referred to in subsection (1) (a) or

(b}, to pay compensation to that person for

any damage sustained thereby, in such amocunt

as to the Court of First Instance appears

just.".

6. Section added

The following is added -

"27A. Power of Land Registrar
to specify forms

(1) Subject to subsection (2), the

Land Registrar may specify the form of any

document required under this Ordinance to be

in the specified form.

{2) A form specified under this

section shall be -

(a)

completed in accocrdance with
such directions and
instructions as are specified
in the form;

accompanied by such documents
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(including instruments,
certificates, duplicates of
the form and statutory
deciarations) as are specified
in the form; and

(c) 1if the completed form is
required to be provided to the
Land Registrar or any other
perscn, so provided in the
manner, if any, specified in
the form.

{3} For the avoidance of doubt, it is
hereby declared that the Land Registrar's
power under subsection (1) may be exercised
in such a way as to -

(a) 1include in the specified form
of any document referred to in
that subsection a statutory
declaration -

(i} to be made by the person

completing the form; and
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(ii) as to whether the
particulars contained in
the form are true and
correct to the best of
that person's knowledge
and belief;

(b) specify 2 or more forms of any
document referred to in that
subsection, whether as
alternatives, or to provide
for particular circumstances
or particular cases, as the

Land Registrar thinks fit.".".
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