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Purpose

The Panel on Constitutional Affairs and the Panel on Home Affairs will hold
a joint meeting to discuss the item "Appointed membership of District Councils" on
8 December 2003.  This paper sets out -

(a) the composition of District Boards (DBs)/District Councils (DCs)
since 1982; and

(b) deliberation of the Bills Committee on District Councils Bill on
appointed membership of DCs.

Composition of DBs/DCs since 1982

Terms of DBs (1982 to 1999)

2. Following public consultation on the development of local administration in
the form of a Green Paper published in June 1980, the White Paper on District
Administration published in January 1981 set out the establishment of 18 DBs.

3. Elections to DBs were held for the first time in 1982.  Of the total 490 seats
on the DBs, about one-third of the members were official members, one-third were
appointed unofficials and the remainder were elected unofficials.  The first term
1982-85 consisted of 166 official members, 135 appointed members, 132 elected
members, and 57 ex-officio members (30 Urban Councillors and 27 Rural
Committee Chairmen).
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4. In 1985, all official members on DBs were withdrawn.  The Chairman of
each of the DBs was elected from among its members.  The number of elected
members was also doubled.  The overall ratio of elected to appointed members was
approximately 2:1.  Of the 426 seats in the term 1985-88, there were 132 appointed
members, 237 elected members, and 57 ex-officio members.

5. For the term 1988-91, the total seats were 432, comprising 141 appointed
members, 264 elected members and 27 ex-officio members who were Rural
Committee chairmen.  With the introduction of representation of DBs on Urban
Councils, the 30 ex-officio members who were Urban Councillors ceased to be
members of the urban DBs after April 1989.

6. The total number of DB members for the 1991-94 term was 441, comprising
140 appointed members, 274 elected members, and 27 Rural Committee chairmen as
ex-officio members.

7. In 1994, all appointed seats in DBs were abolished.  Out of a total of 373 DB
members, 346 were elected by geographical constituencies.  The remaining 27 were
Rural Committee chairmen who retained their ex-officio seats in the New Territories
DBs.

8. On 1 July 1997, the 18 Provisional DBs replaced the corresponding DBs, with
a total of 468 members appointed by CE.  The term of office of the members of the
Provisional DBs ended on 31 December 1999.

9. Following the review of district organizations in 1998, the Government
decided that there was no need for the Provisional Municipal Councils to be retained,
but DBs would be retained and renamed "District Councils".

First and second terms of DCs (2000-03 and 2004-07)

10. The District Councils Bill passed by the Legislative Council (LegCo) on
11 March 1999 provided that a total of 18 DCs be established to replace the
corresponding Provisional DBs with effect from 1 January 2000.  All DCs were
composed of elected members and appointed members, and in the case of DCs in the
New Territories, the Chairman of each Rural Committee within the District as ex-
officio members.  For the first term DCs in 2000-03, there were a total of 519
members, consisting of 102 appointed members, 390 elected members, and 27 ex-
officio members.

11. For the second term DCs in 2004-07, the Electoral Provisions (Miscellaneous
Amendments) Bill 2002 introduced into LegCo on 9 October 2002 sought to, inter
alia, amend the District Councils Ordinance (Cap. 547) to increase the number of
elected seats by ten from 390 to 400.  The number of appointed and ex-officio seats
would remain unchanged.  The Bill was passed by LegCo on 18 December 2002.
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12. A table summarizing the composition of DBs/DCs since 1982 is in
Appendix I.

Deliberation of the Bills Committee on District Councils Bill

13. According to the Administration, the following guiding principles have been
used in determining the number of elected, appointed and ex-officio members -

(a) the number of elected members should be based on the ratio of one to
every 17,000 population (which was the same as in 1994);

(b) the number of appointed members on average should be about one-
fifth of the total number of members in a DC; and

(c) the number of ex-officio members should be based on the number of
Rural Committees established under the Heung Yee Kuk Ordinance
(Cap. 1097), of which there are 27 at present, spreading over nine
Districts in the New Territories.

14. During the deliberation of the Bills Committee, members expressed divergent
views on the appointed and ex-officio membership of DCs.  Some members were
strongly opposed to the retention of appointed and ex-officio membership, and
considered it a retrograde step in democracy as all members of DBs, except the ex-
officio members, were already returned by direct election in 1994.  They were also
concerned that as DC members would be electors for the purpose of electing CE and
returning members to LegCo, the Administration could, through appointed
membership in DCs, create a pro-government camp to influence the results of the
elections of CE and LegCo.

15. Some other members of the Bills Committee did not have strong views
regarding appointed membership.  Some members agreed with the Administration
that appointed members could enhance the representativeness of DCs as advisory
bodies since appointed members would be drawn from different sectors of the
community.  Several members had urged the Administration to consider specifying
the criteria for appointed members to DCs, by way of legislative provisions or
publication of guidelines.

16. For details of the deliberation of the Bills Committee, members are requested
to refer to the relevant extract of the report of the Bills Committee to the House
Committee on 26 February 1999 in Appendix II.
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Power of CE to appoint DC members under the District Councils Ordinance

17. Under the District Councils Ordinance, CE may appoint as members of a DC
"a number of persons not exceeding the number specified in column 4 of Part I of
Schedule 3".  The text of sections 9-11 and Schedule 3 of the District Councils
Ordinance is in Appendix III.

Joint meeting on 8 December 2003

18. To facilitate discussion at the joint meeting on 8 December 2003, and on the
instruction of the Chairman of the Panel on Constitutional Affairs, the
Administration has been requested to provide a background paper and the following
information to the Panels -

(a) whether CE could exercise discretion to appoint less than 102 persons
as DC members;

(b) whether CE's discretion to appoint less than 102 persons as DC
members includes the discretion not to make any such appointment;

(c) the criteria for selecting persons for appointment as DC members; and

(d) names and the political affiliation of DC members appointed in the last
term.

Council Business Division 2
Legislative Council Secretariat
5 December 2003



Appendix I

Composition of District Boards/District Councils since 1982

1982 -
31.3.1985 1985 - 1988 1988 - 1991

1991 -
30.9.1994

1.10.1994 -
30.6.1997 

1.7.1997 -
31.12.1999

1.1.2000 -
31.12.2003

1.1.2004 -
31.12.2007

Official
members

166 -- -- -- -- -- -- --

Appointed
members

135 132 141 140 -- 468 102 102

Elected
members

132 237 264 274 346 -- 390 400

Ex-officio
members

57 57 27* 27 27 -- 27 27

Total 490 426 432 441 373 468 519 529

* excluding the 30 Urban Councillors who ceased to be members of the urban DBs after April 1989
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Extract from Report of the Bills Committee on District Councils
for the House Committee meeting on 26 February 1999
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Deliberations of the Bills Committee

7. Some of the provisions in the Bill are controversial and members have
expressed divergent views over these issues.  These issues are mainly concerned
with the provisions for appointed and ex-officio membership in the DCs, the
functions of a DC, the qualifications and disqualification of membership, powers
of the Chief Executive (CE) and the Chief Executive in Council and the quorum
of DC meetings.  The deliberations of the Bills Committee are summarized
below.

Appointed and ex-officio membership

8. Members of the Democratic Party and the Frontier are strongly opposed to
the retention of appointed and ex-officio membership in DCs.  They consider it a
retrograde step in democracy as all members of DBs, except the ex-officio
members, were already returned by direct election in 1994.  They are also
concerned that as DC members will be electors for the purpose of electing the CE
and returning a member (or members) to the Legislative Council (LegCo), the
Administration can, through appointed membership in the DCs, create a pro-
government camp to influence the results of the elections of CE and LegCo.
Members of the Democratic Party and the Frontier have also queried whether the
provision of appointed membership in the DCs is in contravention of Article 39 of
the Basic Law and the provisions (in particular Article 25) of the International
Covenant on Civil and Political Rights (ICCPR).  In this respect, Members of the
Democratic Party have proposed to delete all provisions in the Bill relating to the
appointed and ex-officio members in DCs.

Appointed membership

9. In response to members' concerns, the Administration has explained that
the retention of appointed membership is only to reflect the interest of different
sectors in the District, because some experienced and capable people who are
interested in contributing to district affairs may not wish to join the direct election
of DCs.  Appointment of these people in DCs can enhance the quality of DCs in
deliberating business.  The arrangement will also increase public participation in
community and district affairs.

10. Members of the Democratic Party have disagreed with the Administration's
argument.  They are of the view that those capable people who wish to
contribute to district affairs should take part in DC elections.  These Members
have pointed out that the successful candidates in the 1994 DB election comprised
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people from different fields, and that some 20% - 30% of them were professionals
or businessmen.  It is therefore not necessary to provide for appointed members
in the future DCs to strike a balance in the composition of membership, as
claimed by the Administration.

11. Some other members of the Bills Committee do not have a strong view
regarding appointed membership.  Some members agree with the Administration
that appointed members can enhance the representativeness of DCs as advisory
bodies since appointed members will be drawn from different sectors of the
community.

12. Several members have urged the Administration to consider specifying the
criteria for appointed members to the DCs, by way of legislative provisions or
publication of guidelines.  In this connection, some members are strongly of the
view that persons who have failed in an election should not be appointed to DCs
during the same term.  A member has proposed that certain categories of persons
are not suitable for appointment to DCs.  These categories include persons who
have failed in an election of the DB/DC or municipal councils in the past six years,
and persons who are politically active or are members of a political body.  The
Administration has responded that it will be inappropriate to provide additional
criteria in the legislation, other than those general provisions in clause 12 of the
Bill. In general, the appointment will have regard to the person's capability,
experience and his potential contribution to district affairs.  The Administration
has taken note of members' concern about the appointment of DC members.

13. In response to members' concern, representatives of the Administration
have pointed out that appointed members cannot dominate the decisions of DCs
as the proportion of appointed membership is only one-fifth of the total
membership in DCs.  Moreover, procedures for the election of CE are yet to be
formulated and LegCo Members will be consulted in due course.

14. With regard to the concern that appointed membership is in contravention
of Article 39 of the Basic Law and the provisions in the ICCPR, the Department
of Justice has responded that Article 25 of ICCPR in relation to the right to vote
applies to legislative organs which exercise legal and de facto power.  As DCs
are not organs of this nature, the provision for appointed members as proposed in
the Bill is not inconsistent with Article 25 of ICCPR.  The Legal Adviser has
advised that on a strict application of the ICCPR, the statutory scheme of
appointed membership to an advisory body falls outside Article 25 of ICCPR.
The Department of Justice has further confirmed that the Bill is in compliance
with the Basic Law.

Ex-officio membership

15. With regard to the ex-officio membership of the Chairmen of the 27 Rural
Committees (RC) in nine DCs in the New Territories, the Administration has
explained that such membership has existed since the establishment of the DBs in
the 1980's.  Ex-officio membership is considered an effective measure in the
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New Territories' district administration to ensure that the views and interests of
indigenous residents can be fully reflected.  Members of the Democratic Party
have disagreed with the Administration's argument, since indigenous villagers can,
as other residents in the districts, elect their representatives to DCs through the
direct election.  These Members consider that the ex-officio membership has
conferred a double voting right to the indigenous villagers, i.e. one vote for
election of the Village Representative who can then stand for election as the RC
Chairman, and another vote for returning a member to the DC through direct
election.  The Administration has pointed out, however, that some indigenous
villagers may have moved to live in another District, and this should not have
deprived them of the right to vote for their Village Representatives.  Some other
Bills Committee members have indicated support of the retention of ex-officio
membership which has been a long-standing practice in DBs in the New
Territories.

16. Concerning ex-officio seats which are outside the boundary of a DC, the
Administration has clarified that there is only one RC in Tsuen Wan with three
villages located in the neighbouring Kwai Tsing District.  The villagers
concerned however wish to maintain status quo.  To address members' concern
about the legal position of a RC straddling two Districts, the Administration has
agreed to propose a Committee Stage Amendment (CSA) to amend clause 9 and
Schedule 3 of the Bill to set out clearly the number of Rural Committees, their
names and the District Councils to which these RCs belong.  Clause 17 of the
Bill will also be amended to make it clear that the Chairman of a RC cannot
accept office as an ex-officio member in more than one DC concurrently.

17. Members of the Democratic Party have proposed during discussion that the
Village Representative election should form part of the Bill and brought under the
regulation of the Corrupt and Illegal Practices Ordinance.  The Administration is
of the view that the issue falls outside the scope of the Bill.

Proportion of elected seats to appointed and ex-officio seats

18. Some Members of the Democratic Party have queried that the proportion
of elected seats to the total number of appointed and ex-officio seats in a DC will
be less than four-fifths as claimed by the Administration.  They are concerned
that appointed and ex-officio members together can easily dominate the decisions
of DCs, as they represent about 30% of the total membership in some DCs.
These Members consider that the Administration may wish to create a pro-
government camp with appointed and ex-officio membership in DCs.  The
Administration has responded that members should not assume that all appointed
and ex-officio members will hold different views from the elected members.
Moreover, elected members will still be the majority in DCs.  In this connection,
the Administration has also informed members that the number of elected seats
for DCs has been increased from 346 to 390 as compared with 1994.
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