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Purpose

This paper represents an analysis of the legal issues relating to the
proposed arrangements for payment of pension to serving civil servants appointed as
principal officials under the Accountability System for Principal Officials set out in
paragraph 2(p) of the Administration's paper to LegCo on the subject.

Background

2. At present, the granting and payment of pensions in respect of public
service is governed by the Pensions Ordinance (Cap. 89) and the Pension Benefits
Ordinance (Cap. 99).

3. Cap. 89 applies to public officers appointed on permanent and
pensionable terms before 1 July 1987 but excluding those officers who have opted to
have pensionable service under Cap. 89 to be taken into account as pensionable
service under Cap. 99.

4. Cap. 99 applies to public officers appointed on permanent and
pensionable terms on or after 1 July 1987 and serving officers.  A "serving officer" is
defined in Cap. 99 to mean an officer who is eligible for a pension under Cap. 89 but
has opted to have all his service attracting pension under Cap. 89 to be taken into
account as pensionable service under Cap. 99.

5. For Members' easy reference, extracts of the provisions in Cap. 89 and
99 which are relevant to payment of pension are provided at Annexes A and B
respectively.
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Serving civil servants reaching retirement age

6. It is proposed that serving civil servants appointed as principal officials
will be given approval to retire if they have reached the earliest permissible retirement
age under their respective pension schemes.  They will receive their pension lump
sum and their monthly pension will not be subject to suspension.

7. To ascertain whether the above arrangement is legally in order, it is
necessary to ascertain whether the civil servants concerned are officers to whom Cap.
89 or 99 applies and to study the provisions in Cap. 89 and Cap. 99 which are relevant
to civil servants reaching the retirement age.  For the purpose of this paper, the civil
servants to whom Cap. 89 and Cap. 99 apply are referred to as "Cap. 89 public
officers" and "Cap. 99 public officers" respectively.  The relevant provisions in Cap.
89 are sections 6, 8 and 11 and the relevant provisions in Cap. 99 are sections 7, 10, 11,
24 and 26.

A. Payment of pension to retired Cap. 89 public officers

8. Under Cap. 89, a public officer will be granted pension or gratuity only
on his retirement from the public service.  The normal retirement age under Cap. 89
is 55 years of age, but a public officer may retire at the age of 45 years with the
approval of the Chief Executive.

9.  Under Cap. 89, a pension granted to an officer shall be paid in monthly
instalments.  However, an officer may receive a lump sum payment referred to as "a
gratuity" in the Ordinance if he has exercised his option to commute any part of a
pension in return for a gratuity.  An officer who has exercised such option and
received his lump sum payment on retirement will receive a reduced pension in
monthly instalments.

10. Lump sum payments and the monthly pension will be paid on the
retirement of Cap. 89 public officers.  Section 11 of Cap. 89 provides that if a public
officer to whom a pension is granted under the Ordinance is re-appointed to the public
service, payment of the pension may, with the person's consent, be suspended during
the period of his service with the public service.  According to the Administration,



-  3  -

appointments as principal officials under the Accountability System for Principal
Officials are appointments to the public service (please refer to paragraph 39 of the
paper dated 17 April 2002 issued by the Constitutional Affair Bureau).  Accordingly,
when a Cap. 89 public officer retires before becoming a principal official, the lump
sum payment will become payable if he has exercised his option to commute part of
his pension.  On his re-appointment to the public service as a principal official, the
payment of monthly pension may be suspended with his consent under section 11 of
Cap. 89.

B. Payment of pension to retired Cap. 99 public officers

11. Under Cap. 99, a pension may be granted to a serving officer upon his
retirement on or after attaining his retirement age of 60 years or upon his voluntary
early retirement on or after his attaining the age of 55 years after completion of
qualifying service of not less than 10 years.   An officer appointed on or after 1 July
1987 may be granted a pension when he attains the normal retirement age of 60 years.

12. Under Cap. 99, payment of a pension is paid in monthly instalments.
However, an officer retiring from the Government may be granted a lump sum
payment referred to as "a commuted pension gratuity" in the Ordinance if he has
exercised his option to commute any part of a pension in return for a commuted
pension gratuity.  An officer who has exercised such option and received his lump
sum payment on retirement will receive a reduced pension in monthly instalments.

13. Under Section 24(6)(a)(iii) of Cap. 99, a commuted pension gratuity
shall be payable when the relevant reduced pension is payable under the Ordinance for
the first time.  This, when read together with section 11(1)(a) and (b)(i), may be
interpreted to mean that the commuted pension gratuity shall be payable upon the
retirement or voluntary early retirement of the officer concerned.  As for the payment
of the reduced pension, section 7 of Cap. 99 provides that payment of a pension in
monthly instalments is subject to section 26 of the Ordinance.  Under section 26, if a
retired officer is re-appointed to the public service, the payment of pension may be
suspended during the period of his service after his re-appointment.
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14. Accordingly, if the discretion under section 26(1) of the Ordinance is to
be exercised, it would operate to suspend the payment of the monthly pension to Cap.
99 public officers on their re-appointment to the public service as principal officials
after their retirement.

C. Existing Government practice governing payment of monthly pension to 
retired officers who are re-appointed to public service

15. According to the paper dated 12 January 2000 issued by the Civil
Service Bureau to the LegCo Panel on Public Service (LC Paper No. CB(2)1758/01-
02(02)), for those retired officers drawing a pension who are re-appointed to the
Government, the existing Government practice is to suspend the payment of their
monthly pension in accordance with the pension legislation.

16. The present proposal not to suspend payment of the monthly pension to
retired public officers under Cap. 89 and Cap. 99 during the period of their service as
principal officials would appear to be a departure from the existing Government
practice.  The Administration may be asked to explain:

(a) why a different arrangement is proposed for these officers;

(b) whether the same arrangement will be extended to all retired public
officers who are re-appointed to the public service; and

(c) if the answer to (b) is no, whether this disparity in treatment between
retired public officers appointed as principal officials and those appointed
to other public service is lawful.

Serving civil servants not reaching retirement age
 
17. It is proposed that serving civil servants who have not reached the
earliest permissible retirement age when they are appointed as principal officials will
be given approval to resign if they are on the New Pension Scheme, with immediate
payment of their pension lump sums in accordance with a directive by the Chief
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Executive under section 11(2) of Cap. 99.  Their monthly pension will be suspended
until they have reached their earliest permissible age of retirement.  However, the
suspension will no longer apply once they have stepped down from their principal
official positions and are no longer in the public service even before they have reached
their earliest permissible retirement age.

18. To ascertain whether the above arrangement is legally in order, it is
necessary to refer to sections 7, 11 and 24 of Cap. 99.   Cap. 89 is not applicable as it
does not provide for payment of pension upon resignation of a public officer.

19. Section 11(1)(j) of Cap. 99 provides that a pension may be granted to an
officer upon his resignation from the service, with the approval of the Secretary for
Civil Service, after completion of qualifying service of not less than 10 years.
Section 11(2) provides that unless otherwise directed by the Chief Executive, a
pension granted to such officer shall be a deferred pension.  A "deferred pension"
means a pension granted to an officer but the payment of which is deferred until he
attains the age of 55 years.  An officer may receive a commuted pension gratuity if
he has exercised his option under section 24 of Cap. 99.  Under section 24(6)(a), a
commuted pension gratuity shall be payable to an officer who is eligible to receive a
deferred pension when he attains the age of 55 years.  In case a direction is given by
the Chief Executive under section 11(2) in relation to a pension, a commuted pension
gratuity shall be payable when that pension would be payable for the first time if it
were a deferred pension.  This would mean that even if the Chief Executive has
given a direction in accordance with section 11(2) of Cap. 99, payment of the
commuted pension gratuity can be made only if the officer attains the age of 55 years
by virtue of section 24(6)(a)(ii).

20. If it is intended that officers who are appointed as principal officials
should be paid the commuted pension gratuity immediately after their resignation
from the civil service although they have not attained the age of 55 years, the proper
legal authority should be section 24(6)(b) of Cap. 99.  Under that section, the Chief
Executive may, as regards a particular case, direct that a commuted pension gratuity
shall be payable on a day specified in the direction, being a day which is earlier than
the day on which the gratuity would otherwise fall to be paid under section 24(6)(a),
i.e. before the officers concerned attain the age of 55 years.
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21. As for the reduced pension to be paid in monthly instalments, it would
appear that if the Chief Executive is prepared to make a direction under section 11(2)
of Cap. 99, the monthly pension will be payable at any time before the officers attain
the age of 55 years as may be specified in the direction.  Accordingly, to direct that
the monthly pension will be payable when the officers concerned have stepped down
from their principal official positions and are no longer in the public service but before
they have reached the age of 55 years would appear to be within the scope of the
Chief Executive's power provided in section 11(2) of Cap. 99.

Conclusion

22. The above analysis would lead to the following conclusion:

(a) The exercise of power by the Chief Executive under section 11(2) of
Cap. 99 would operate to allow officers who have resigned under
section 11(1)(j) of the Ordinance before taking up the principal official
positions to receive their monthly pension at a day earlier than the day
on which they attain the age of 55 years.

(b) The Chief Executive would have to invoke the power under section
24(6)(b) of Cap. 99 in order that the pension lump sums are payable to
the officers referred to in paragraph (a) above before they reach the age
of 55 years.

(c) Cap. 89 public officers who retire from the civil service before taking up
the principal official positions are entitled to receive the pension lump
sums on their retirement.  Under section 11 of Cap. 89, the payment of
the monthly pension to these officers may be suspended with their
consent.  The existing Government practice is to suspend payment of
the monthly pension in such circumstances.

(d) Cap. 99 public officers who retire from the civil service before taking up
the principal official positions are entitled to receive the pension lump
sums on their retirement.  The payment of the monthly pension may be
suspended under section 26(1) of the Ordinance during the period of
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their service after their appointment as principal officials.  This is the
practice currently adopted by the Government.

(e) The Administration's proposal not to suspend payment of the monthly
pension to retired public officers appointed as principal officials would
appear to be a departure from the existing Government practice.  This
would result in disparity in treatment between retired public officers
appointed as principal officials and those appointed to other public
service.

Encl.
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Legal Service Division
Legislative Council Secretariat
13 May 2002
























