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CAD. 571 Securities and Futures Ordinance—-Part TV 109

147. Offence to fraudulently or recklessly induce
others fo invest money

(1) A person commils an offence if he makes any fraudulent
misrepresentation or reckless misrepresentation for the purpose of inducing
another person—

{a) to enter into or offer to enter into-—

(i) an agrecement to acquire, dispose of, subscribe for or
underwrite securities; or

(1) a regulated investment agreement; or

(h) to acquire an interest in or parlicipate in, or offer 1o acquire ian
interest in or participate in, i colleclive investment scheme.

(2) A person who commits an offence under subsection (1) is liable -

() on conviclion on indictment to & tine of 31,000,000 and 1o
imprisonment for 7 years; or

(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 menths.

(3) For the purposes of this section —

(@) “fraudulent misrepresentation” (IKFEHA B MELE) means-—

{i) any statement which, at the time when it is made, is to the
knowledge of its maker false, misleading or deceplive;

(i) any promise which, at the time when it 1s made, 1ts maker
has no intention of fulfilling, or is 1o the knowledge of its
maker not capable of being fulfilled;

(iii) any forecast which, al the time when it is made, is to the
knowledge of its maker not justified on the facts then
knowin to him; or

(iv) any statement or forecast from which, at the time when it is
made, its maker intentionally omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or
(B) in the case of the forecast, the forecast is rendercd
o miskeading or deceptive;
(M “reckless misrepresentation™ {[EIRIEC 0% % 8B ) means---

(i) any statement which, at the tme when it is made, s false,
misleading or deceplive and is made recklessly;

(i1) any promise which, at the time when it is made, is not
capable of being fulfilled and is made recklessly;

(i) any forecast which, at the time when it is made, is not
justified on the facts then known to its maker and is made
recklessly; or
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Part [V

CAP. 571 Securities and Futures Ordinance

(iv) any statement or forecast from which, at the time when it is
made, its maker recklessly omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or

(B) in the case of the forecast, the forecast is rendered
misleading or deceptive.

108. Civil liability for inducing others to
invest money in certain cases

(1) Where a person makes any fraudulent misrepresentation, reckless
misrepreseniation or negligent misrepresentation by which another person is
induced—

{d) to enter into or offer to enter into—
(i) an agreement to acquire, dispose of, subscribe for or
underwrite securities; or
(if) a regulated investment agreement; or
{h) 1o acquire an interest in or participate in, or offer to acquire an
interest in or participate in, a collective investment scheme,
the first-mentioned person shall, whether or not he also incurs any other
liability (whether under this Part or otherwise), be liable to pay compensaiion
by way of damages to the other person for any pecuniary loss that the other
person has sustained as a result of the reliance by the other person on the
ntisrepresentation.

(2) For the purposes of this section, where a company or other body
corporate  has made any fraudulent  misrepresentation,  reckless
misrepresentation or negligent misrepresentation by which another person is
induced to do any act referred to in subsection (1)(a) or (#), any person who
was a director of the company or body corporate at the time when the
misrepresentation was made shall, unless it is proved that he did not authorize
the making of the misrepresentation, be presumed also to have made the
misrepresentation,

(3) For the avoidance of doubt, where a court has jurisdiction to
determine an action brought under subsection (1), it may, where it is, apart
from this section, within its jurisdiction to entertain an application for an
injunction, grant an injunction in addition to, or in substitution for, damages,
on such terms and conditions as it considers appropriate.

(4) This section does not confer a right of action in any case to which
section 40 of the Companies Ordinance (Cap. 32) (whether with or without
reference o section 342E of that Ordinance) applies.
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(5) A person may bring an action under subsection (1) even though the
person against whom the action is brought has not been charged with or
convicted of an offence by reason of a contravention of this Part.

(6) Nothing in this section affects, limils or diminishes any rights
conlerred on a person, or any liabilities a person may incur, under the common
law or any other enactment.

(7) For the purposes of this section—

(¢) “fraudulent misrepresentation” (JKEEAYAEHIR) means-—

(i) any statement which, at the time when it is made, is to the
knowledge of its maker false, misleading or deceptive;

(ii) any promise which, at the time when it is made, its maker
has no intention of fulfilling, or is to the knowledge of its
maker not capable of being fulfilled;

(iii) any forecast which, at the time when it is made, 15 to the
knowledge ol its maker not justitied on the facts then
known to him; or

(iv) any statement or forecast from which, at the time when it is
made, its maker intentionally omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misteading or deceptive; or
(B) in the case of the forecast, the forecast is rendered
mislcading or deceptive;
(b) “reckless misrepresentation” (IE15 BEHE (M & FE Rk ) means—

(i) any statement which, at the time when it is made, is false,
misleading or deceptive and is made recklessly;

(ii) any promise which, at the time when it is madc, is not
capable of being Tulfifled and is made recklessly;

(it} any florecast which, at the time when it is made, is notl
justified on the facls then known lo its maker and is made
recklessly; or

{(iv) any statement or forecast from which, at the time when it is
made, its maker recklessly omits a material fact, with the
result that—

{A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or
(B) in the casc of the forecast, the forecast is rendered
misleading or deceptive;
() “negligent misrepresentation™ (i 2 M A FHikl) means—

(1) any statement which, at the time when it is made, is false,
misleading or deceptive and is made without reasonable
care having been taken to ensure ils accuracy;
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CADP. 5 Securities and Futures Ovdinance — Part 1V

(ii} any promise which, at the time when it is made, is not
capable of being fulfilled and is made withoul reasonable
care having been tiaken to ensure that it can be tulfilled;

(ii1) any forecast which, at the time when it 18 made, 15 not
justified on the facts then known to its maker and is made
without reasonable care having been tuken to ensure the
accuracy of those facts; or

(iv) any statement or forecast from which, at the time when it 15
made, its maker negligently omits a material luct, with the
result that-——

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or

(B) in the case of the forecast, the forecast is rendered
misleading or deceptive.

+H09—Offenee-to-issue-advertisements-relating-to-—-—-- -~ — - e e

carrying on of regulated activities, etc.

{1) Subject to subsections (3) to (6), a person commits an olience lf Iye
issues, or has in his possession for the purposes of issue—

(¢} an advertisement in which to his knowledge - -

(i} o persan holds himself out as being prepared o carry on
Type 4, Type 5, Type 6 or Type 9 regulated activity; and

(iiy the person is not licensed or registered for such regulated
activity as required under this Ordinance; or

(h) any document which to his knowledge contains such

advertisement, '

(2) A person who commits an offence under subsection (1) is liable on
conviction to a fine at level 5 and to imprisonment for 6 months.

(3) A person shall not be regarded as committing an olfence under
subsection (1) by reason only that he issues any advertisement or document, or
has any advertisement or document in his possession for the purposes of
isstie—

(@) in the case of an adverllsemenl in which 3 person holds himselt
out as being prepared to carcy on Type 4 regulated activity, to
an intermediary licensed or registered for Type 4 regulated
activity, or a representative of such intermediary that carries on
-such regulated activity for such intermediary;

& in the case of an advertisement in which a person holds himself
7 out as being prepared to carry on Type 5 regulated activity, to
an intermediary licensed or registered for Type 5 regulated
activity, or a representative of such intermediary that carries on
such-regulated-activity for such-intermediary; - T
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CAPD. 571 Securities and Futwres Ovdinance--Part 'V 117

. (2} -In this Part, a reference to a-licence to carry on-a regulated activity—
shall be construed-—
(a) in relation to a licensed corporation, as a licence to carry on a
business in the regulated activity; and
(#) in relation Lo a licensed representative, as a licence to perform
for or on behalf of or by arrangement with a licensed
corporation to which he is accredited any regulated function in
_relation to the regulated activity.
Q)ﬂ&glstratlon for a regulated activity under section [19 shall be
Construed--as-registration for-earrying on a business in the regulated activity,~

114. Restriction on carrying on business in
regulated activities, etc.

(1) Subject to subsections (2), (5) and (6), no person shall—
(a) carry on a business in a regulated activity; or
(b) hold himself out as carrying on a business in a regulated activity.
(2) Subsection (1) shall not apply to—
(¢) a corporation licensed under section 116 or 117 for the regulated
activity;
{h) an authorized financial institution registered under section 119
for the regulated activity; or
(¢) a person authorized under section 95(2) for the regulated
activity.
{3) Without prejudice to subsection (1) but subject to subsection (4), no
person shall—
(«) perform any regulated (unction in relation to a regulated activity
carricd on as a business; or
(6} hold himselfl out as perlforming such function.
{4) Subsection (3) shall not apply to—
(@) a licensed representalive who carries on for his principal a
regulated activity for which the representative is licensed;
(M an individual—
(i) who carrics on for a registered institution a regulated
activity for which the registered institution is registercd; and
(i) whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance (Cap. 155) as engaged by the registered
institution in respect of the regulated activity; or
{¢) an employee of a person authorized under section 95(2) for the
regulated activity who performs any reguiated function in
relation to the regulated activity lor which the person is so
authorized.
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CAP. 571 Securities and Futures Ordinance---Part 'V

(5) A person shall not be regarded as contravening subsection (1) in
relation to Type § regulated activity by reason only of carrying on one or more
of the activities specified in Part 3 of Schedule 5.

(6) A person shall not be regarded as contravening subsection (1) in
relation to Type 8 regulated activity by reason only of providing financial
accommodation if he reasonably believes that the financial accommodation is
not to be used to facilitate—

(&} the acquisition of securities listed on a stock market (whether a
recognized stock market or any other stock market outside
Hong Kong); or

(b} the continued holding of such securities.

{(7) For the purposes of subsection (6), where it is proved in any
proceedings for a contravention of subsection (1) that the persen had obtained,
before providing the financial accommodation to a borrower, a written
coafirmation from the borrower that the financial accommodittion was not to
be used to fucilitate such acquisition or continued holding as referred to in
subsection (6)(a) and (b), that person shall be presumed, unless the contrary is
proved, to have reasonably believed that the financial accommodation was not
to be so used.

(8) A person who, without reasonable excuse, contravenes subsection (1)
commits an offence and is liable—

{¢) on conviction on indictment (o a fine of $5,000,000 and to
imprisonment for 7 years and, in the case of a continuing
offence, to a further fine of $100,000 for every day during which
the offence continues; or

(h) on summary conviction to a fine of $500,000 and to
imprisonment for 2 years and, in the case of a conlinuing
offence, to a further fine of $10,000 for every day during which
the oltence continues.

{9) A person who, without reasonable excuse, contravenes subsection (3)
commits an offence and is liable—

(¢} on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $20,000 for every day during which
the offence continues; or

(/) on summary conviction to a fine at level 6 and to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine of $2,000 for every day during which the offence
continues.
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CAP. 571 Securities and Futures Ordinance—Purt 'V

116. Corporations to be licensed for carrying on
regulated activities

(1) The Commission may, upon application in the preseribed manner
and payment of the prescribed fee, grant 1o the applicant a licence to carry on
one or more than one regulated activity as the Commission may specity in the
licence.

{(2) The Commission shall refuse to grant a licence to cuarry on a
regulated activity under subsection (1) unfess—

{a) the applicant is—

(i) a company;

(i) an overseas company which has complied with the
provisions of Part X! of the Companies Ordinance (Cap.
32) for the registration of documents; or

(i) a corporation (other than a company or an overseas
company)—

(A) which carries on a business principally outside Hong
Kong in an activity which, if carried on in Hong Kong,
would constitute the regulated activity;

(B) to which section 114(1} would not apply but for the
provisions of section 115(1)(i) and (ii); and

(C) to which Part XI of the Companies Ordinance (Cap.
32) would apply if it established a place of business in
Hong Kong;

(b) applications have been lodged under section 126 in respect of
such persons as referred to in section 125(1){«) and (b) for
approval of them as the responsible officers of the applicant in
relation to the regulated activity; and

{¢) an application has been lodged under section 130(1} for approval
of premises to be used by the applicant for keeping records or
documents required under this Ordinance.

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission that—

() it is a fit and proper person to be licensed for the regulated
activity;

() it will be able, if licensed, to comply with the hnancial resources
rules; and

(c) it—

(i) has lodged and maintains with the Commission such
security in accordance with rules made under subsection (4);
or
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CAP. 571 Securities and Futures Ordinance—Part V 121

(ii) is insured in accordance with rules made under subsection
(5).

(4) The Commission may make rufes for the purposes of subsection
(3)c)(i) that provide for—

(a) any security to be lodged and maintained by a licensed
corporation with the Commission;

(b) the manner in which the security is lodged;

(¢) the terms on which the security is maintained;

(d) the Commission’s power to apply a security lodged and
maintained with the Commission in such circumstances, for such
purposes and in such manner as may be prescribed in the rules;

{e) any other matter relating to the security.

(5) The Commission may make rules for the purposes of subsection
(3)(c)(ii) that provide for—

{a) insurance coverage for specified amounts to be taken out and
maintained by a licensed corporation in relation to specified
risks;

() the terms on which the insurance is to be taken out and
maintained;

{c) any other matter relating to the insurance.

{6) A licence granted under subsection (!} shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the licensed corporation
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.

(7Y Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (6}, the amendment,
revocation or imposition takes effect ut the time of the service of the notice or
af the time specified in the notice, whichever is the tuter.

(8) A licensed corporation shall not, when carrying on a regulated
activity for which it is licensed under subsection (1), use a name other than the
name specified in the licence.

(9) Without prejudice to the Commission’s powers under Part IX, a
licence granted to a corporation to carry on Type 7 regulated activity shall be
deemed to be revoked in respect of that regulated activity upon the
corporation’s being granted an authorization under section 95(2) to provide
automated trading services,
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CAP. 571 Securities and Futures Ordinanee--—Part 1

regulated activity, and the regulated activity shall be operated in—

such manner as may be specified in the notice pending the
revocation of the registration under section 197(2).
(9} The Commission shall not exercise its power under subsection (5) or
+83¢h)- unless the Commission has first consulted-the Monetary Authority,

120, Representatives to be licensed

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant a
licence to carry on one or more than one regulated activity as the Commission
may specify in the licence for a corporation licensed under section 116 to which
he is accredited.

(2} The Commission in its absolute discretion may, upon request by the
applicant in the prescribed manner and payment of the prescribed fee, grant to
the applicant a provisional licence to carry on, for such corporation, the
regulated activity in respect of which the application is made,

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) or (2} unless the applicant satisfies the
Commission that he is a fit and proper person to be so licensed for the
regulated activity.

(4) The Commission shall refuse to grant a licence under subsection (2)
unless the applicant satisfies the Commission that the grant of the licence will
not prejudice the interest of the investing public.

(3) A licence granted under subsection (1) or (2) shall be subject 1o the
condition specified in subsection (6) and to any other reasonable conditions as
the Commission may impose,

(6) It shall be a condition of a licence granted under subsection (1) or (2)
that the licensed representative concerned shall -

(«y at all times keep the Commission informed of particulars of his
contact details including, in so far as applicable, his residential
address, telephone and facsimile numbers and electronic mail
address; and

(1) inform the Commission of any change in the particulars within
14 days after the change takes place.

{7) The Commission may at any time, by notice in writing served on the
licensed representative concerned, amend or revoke any condition imposed
under subsection {5) or impose new conditions as may be reasonable in the
circumstances.

(8) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (7), the amendment,
revocition or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later,
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(9} A provisional licence shall be deemed to be revoked—
(¢} upon the Commission’s refusal of the relevant application made
under subsection (1); or
(b} upon the grant of the licence sought under the application,
whichever first occurs.

(10) Without prejudice to the Commission’s powers under Part IX, the
Commission may, after having regard 10 the interest of the investing public
and in its absolute discretion, by nolice in writing served on the licensed
representative concerned, revoke a provisional licence granted under
subsection (2).

(11 On the revocation of a provisiona! licence under subsection (%) or
(10), the person who was formerly the licensed representative under such
licence shall return the licence to the Commission within 7 business days alter
the revocation,

(12) A person who, without reasonable excuse, contravenes subsection
(11) commits an offence and is liable on conviction to a fine at Jevel 6 and, in
the case of a continuing offence, to a further fine of $2,000 for every day
during which the offence continues.

(13) A licensed representative shall not, when carrying on the regulated
activity for which he is licensed under subsection (1) or (2), use a name other
than the name specified in the licence.

121. Temporary licences for representatives

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant u
licence to carry on, for a period not exceeding 3 months, one or more thun one
regulated activity (other than Type 3, Type 7, Type 8 and Type 9 regulated
activities) as the Commission may specity in the licence—

(@) for a corporation licensed under section 116 to which he is
accredited; or

() for a corporation licensed under section 117 to which he is
accredited.

(2) The Commission shall refuse to grant a licence ta carry on a
repulated activity under subsection (1) unless the applicant satisties the
Commission—

(@) that he carries on in a place outside Hong Kong an activity
which, il carried on in Hong Kong, would constitute carrying on
the regulated activity, under an authorization (however
described) by an authority or regulatory organization in that
place which— :

() in the Commission’s opinion, performs a function similar to
the functions of the Commission under this Part;
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