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CAP. 112] | Inland Revenue ~ [1986 Ed.

Allowances
under this Part in
respect of capital
expenditure on
leased machinery
and plant.

(7 of 1986)
[*14.3.86])

claim the adjustment of any balancing allowance or balgncing
charge which may have been made to or on him as if such gale had
taken placc immediately prior to the date of cessation and notwith-
standing section 70 an assessor shall make any necessary correction
Lo any assessment.

(6) Notwithstanding anything contained in tfs section, where
the aggregate of any sale, insurance, salvage/or compensation
moneys in respect of any machinery or plani/exceeds the capital
expenditure incurred on the provision of thyf machinery or plant,
the aggregate of such moneys shall—

(a) for the purposes of calculating/a balancing charge under
subsection (2)(b); and

() in calcnlating the reducin
or plant under section 3

alue of the class of machinery
B(4),

not exceed the capital expendl re incurred on the provision of that

machinery or plant.

(7) Forthe purposes, f subsection (6), the capital expendllure
incurred on the provisiof of the machinery or plant shall be taken
as-—— (Amended, 7 of /1986, 5. 6)

(@) in a case where section 37(2A) applies, the “cost of the

puted in accordance with that section;

() in a ALase where section 39B(6) applies, the capital
expenditure computed in accordance with that section; or

(c)

2 e

any other case, the aggregate capital expenditure
ncurrcd by the person in question on the provision of the
machinery or plant for the purposes of producing profits
chargeable to tax under Part TV.

(Added, 63 of 1980, 5. 3)

39E. (1) Notwithstanding anything to the contrary in this
Part, a person (in this section referred to as “the taxpayer™) who
incurs capital expenditure on the provision of machinery or plant,
being machinery or plant acquired by the taxpayer under a contract
entered into after the commencement* of the Inland Revenue
{Amendment) Ordinance 1986, for the purpose of producing profits
chargeable to tax under Part IV shall not have made to him the
initial or annual allowances prescribed in section 37, 37A or 39B if,
al a time when the machinery or ptant is owned by the taxpayer, a
person holds rights as lessee under a iease of the machinery or plant,
and—

(a) the machinery or plant was, prior to its acquisition by the
taxpayer, owned and used by that person {(whelher alone
or with others), or any associate -of that person (which
person or any such associate is hercinafter referred to as
“the end-user™); or
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(5) the machinery or plant, not being a ship or aircraft or any
part thereof, is while the lease is in force—

(i) used wholly or principally fmlside Hong Kong by a
person other than the taxpayer. and

(ii) the wholc or a predominant part of the cost of the
acquisition or construction of the machinery or plant
was financed dircctly or indirectly by a non-recourse
debt; or :

(¢) the machinery or plant is a ship or aircraft or any part
thereof and —

(i) the person holding rights as lessce is not a person
who is deemed by section 23B to be carrying on a business
as the owner of ships in Hong Kong; and

(i) the whole or a predominant part of the cost of the
acquisition or construction of the ship or aircraft or the
part thereof was financed directly or indirectly by a non-
recourse debt.

(2) Subsection (1){(a) shall not apply where—

(¢) the machinery or plant was acquired by the taxpayer on
payment from the end-user at not more than the price
which the end-user paid to the supplier (not being a
supplier who is himsell an end-user); and

(h) no initial or annual allowances have at any time prior to
the acquisition of the machinery or plant by the taxpayer
been made under section 37, 37A or 39B to the end-user in
respect of such machinery or plant.

(3) For the purposes of subsection (2) an allowance shall be
deemed not to have been made if the end-user, by notice in writing
to the Commissioner within 3 months of the date on which the
capital expenditure on the provision of machinery or plant giving
rise to the allowance is incurred, or within such further time as the
Commissioner may, in any particular case, permit, disclaims such
allowance. :

(4} For the purposes of this section machinery or plant owned
or leased by a trustee shall be deemed to be owned or lcased both by
the trustee and the beneficiary under the trust or, in the case of a
discretionary trust, both by thc trusiee and by such beneficiary as the
Commissioner may, in his discretion, determine to be the beneficiary
during the relevant basis period.

(5) In this section—

“acquisition” means acquisition by a person as owner and includes
holding or hiring under a hire-purchase agreement or, if the
hire-purchasc agrecment is a conditional sale agreement,
holding as purchaser:

b

PN o
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“arrangement” includes—

()

(b)

any agrecement, arrangement, understanding, promise or
undertaking, whether express or implied, and whether or
not enforceable, or intended to be enforceable, by legal
proceedings: and

any scheme, plan, proposal, action or course of action or
course of conduct; ‘

“associate”, in relation to a person holding rights as lessee under any
lease of machinery or plant, means—

(a)

(%)

()

where the person holding such rights is a natural person—

(i) a relative of the person holding such rights;

(1) a partner of the person holding such rights and any
relative of that partner:

(i) a partnership in which the person holding such
rights is a partner;

(iv) any corporation controlled by the person holding
such rights, by a partner of the person holding such rights
or by a partnership in which the person holding such rights
i$ a partner;

(v) any director or principal officer of any such
corporation as is referred to in sub-paragraph (iv):

where the person holding such rights is a corporation—

(1) any associaled corporation;

(i) any person who controls the corporation and any
partner of such person, and, where either such person is a

" natural person, any relative of such person;

(i1) any director or principal officer of that corporation
or of any associated corporation and any relative of any
such director or officer;

(iv) any partner of the corporation and, where such
partner is a natural person, any relative of such partner,

where the person holding such rights is a partnership -

(i) any member of the partnership and. where such
member is a natural person, any relative of such member;

(i) any partner of the partnership and, where such
partner is a natural person. any relative of such partner
and, where such partner is a partnership, any relative of
any member of that partnership who is a natural person;

(iif) any corporation controlled by the partnership or
by any partner thercof or, where such a partner is a natural
person, any relative of such partner;

(iv) any corporation of which any partner is a director
or principal officer; )

(v) any director or principal officer of a corporation
referred to in sub-paragraph (iii);
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“associated corporation” means—

(@) a corporation over which the person holding rights under
any lease of machinery or plant has control,

(h) a corporation which has control over such person holding
rights, being a corporation;

(c) a corporation which is under the control of the same
person as such person holding rights, being a corporation;

“beneficiary under the trust” means, where the trustee holds

machinery or plant on behalf of a beneficiary who is himself a
trustce in respect of that machinery or plant, the beneficiary for
whom such machinery or plant is ultimately held, being the
person who has the use of, or the right to use, such machinery
or plant for his own benefit; :

“conditional sale agreccment” means an ‘agreement for the sale of

goods under which the purchase price or part of it is payable by
instalments, and the property in the goods remains in the seller
(notwithstanding that the buyer is to be in possession of the
goods) until such conditions as to the payment of instalments or
otherwise as may be specified in the agreement are fulfilled;

“control”, in relation to a corporation, means the power of a person

to secure—

(a) by means of the holding of shares or the possession of
" voting power in or in relation to that or any other
corporation; or

() by virtue of any powers conferred by the articles of
association or other document regulating that or any other
corporation,

that the affairs of the first-mentioned corporation are con-

ducted in accordance with the wishes of that person;

“end-user” means any person (whether alone or with others) holding

rights as lcssee under a lease of machinery or plant or any
associale of such person;

“held for use” includes installed ready for use and held in reserve;

“lease” includes—

(@) any arrangement under which a right to use machinery or
plant is granted by the owner of the machinery or plant to
another person; and

() any arrangement under which a right to use machinery or
plant, being a right derived directly or indirectly from a
right referred to in paragraph (a), is granted by a person to
another person,

but does not include a hire-purchase agreement or a conditional
sale agreement unless, in the opinion of the Commisstoner, the
right under the agreement to purchase or obtain the property in
the goods would reasonably be expected not to be exercised;

L R TR et

4 e
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“non-recourse debt”, in relation to the financing of the whole or a
predominant part of the cost of the acquisition or construction
of any machinery or plant, means a debt where the rights of the
creditor in the event of default in the repayment of principal or
payment of interest—

(a) are lilﬁited wholly or predominantly to any or all of the

(b)

{c)

following-—

(i) rights (including a right to moneys payable) in
relation to the machinery or plant or the use of the
machinery or plant;

(i) rights (including rights to moneys payahle) in
relation to goods produced, supplied, carried, transmitted
or delivered, or services provided, by means of the
machinery or plant;

(it) rights (including a right to moneys payable) in
relation to the loss or disposal of the whole or a part of the
machinery or plant or of the taxpayer’s interest in the
machinery or plant;

(iv) any conjunction of such rights as are referred to in
sub-paragraphs (i), (i) and (iii);

(v) rights in respect of a mortgage or other security
over the machinery or plant; or

(vi) rights arising out of any arrangement rclating to
the financial obligations of the end-user of the machinery
or plant towards the taxpayer, being financial obligations
in relation to the machinery or plant;

are in the opinion of the Commissioner capable of being
limited as described in paragraph (a), having regard to
either or both of the following—

(i) the assets of the taxpayer;

(i1) any arrangement to which the taxpayer is a party:
or

where paragraphs (a) and (b) do not apply, are limited by
reason that not all of the assets of the taxpayer (not being
assets that are security for a debt of the taxpayer other
than a debt arising in relation to the financing of the whole
or part of the cost of the acquisition of the machinery or
plant) would be available for the purpose of the discharge
of the whole of the debt so arising (including the payment
of interest) in the event of any action or actions by the

creditor or creditors against the taxpayer arising out of the
debt;

“principal officer” means—

{(a)

a person employed by a corporation who, either alone or
jointly with one or more other persons, is responsible
under the immediate authority of the directors for the
conduct of the business of the corporation; or
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(b) a person so employed who,' under the immediate authority-

of a director of the body corperate or a person to whom
paragraph () applies, exercises managerial functions in
respect of the body corporatc;

“relalive” means the spouse, parent, child, brother or sister of the
relevant person, and,.in deducing such a relationship. an
adopted child shall be deemed to be a child both of the natural
parents and the adopting parent and a step child to be the child
of both the natural parents and of any step parent;

“nsed” includes hel(.i for use.
(Added, 7 of 1986, 5. 7}

.y
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