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Annex {4

Companies Bill
(ATFRRIEZ)

449.  Direction requiring company to appoint director

)

)

(2A)

If it appears to the Registrar that a company is in contravention of section 444(2), 445(1) or 448(2),
the Registrar may direct the company to appoint a director or directors in compliance with that
section.

The direction must specify—
(a) the statutory requirement of which the company appears to be in contravention;

(b) subject to subsection (2A),' the period within which the company must comply with the
direction; and

(c) the-consequences-of-failing-to-comply—with-itthat a failure to comply with the direction is an
offence under subsection (4).2

The period must not be less than 1 month or more than 3 months after the date on which the direction

is given.'

(2B) The Registrar may, before the end of the period specified in the direction, by notice in writing extend
the period.®
(3) The company must comply with the direction by—
(@) making the necessary appointment or appointments-befere-the-end-ef-theperiod-specified-in-the
direction®; and
(b) delivering a notice of the appointment or appointments to the Registrar in accordance with
section 636(1),
before the end of the period specified in the direction, or, if the period is extended by the Registrar
under subsection (2B), the extended period.’
(4) If a company eontravenes-fails to comply with* a direction under this section, the company, and every

responsible person of the company, commit an offence, and each is liable to a fine at level 6 and, in
the case of a continuing offence, to a further fine of $2,000 for each day during which the offence
continues.
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Companies Bill
(ATFRRIEZ)

453.

)

(2)

©)
(4)

(%)
(6)

(7)

(8)

(9)

Resolution to remove director

A company may by an ordinary resolution passed at a general meeting remove a director before the
end of the director’s term of office, despite anything in its articles or in any agreement between it and
the director.

Subsection (1) does not, if the company is a private company, authorize the removal of a director
holding-officefor-Hife-enwho has held office for life si5r1ce 31 August 1984-the-commencement-of-the
jos. ¢ - 5 )

Subsections (4), (5), (6), (7) and (8) apply in relation to a removal of a director by resolution,
irrespective of whether the removal by resolution is under subsection (1) or otherwise.

Special notice is required of a resolution—
(@ toremove a director; or

(b) to appoint somebody in place of a director so removed at the meeting at which the director is
removed.

Note—

See also section 568.8

A vacancy created by the removal of a director, if not filled at the meeting at which the director is
removed, may be filled as a casual vacancy.

A person appointed director in place of a removed director is to be regarded, for the purpose of
determining the time at which that person or any other director is to retire, as if that person had
become director on the day on which the person removed was last appointed a director.

In relation to a resolution to remove a director before the end of the director’s term of office, no share
may, on a poll, carry a greater number of votes than it would carry in relation to the generality of
matters to be voted on at a general meeting of the company.

If a share carries special voting rights (that is to say, rights different from those carried by other
shares) in relation to some matters but not others, the reference in subsection (7) to the generality of
matters to be voted on at a general meeting of the company is to be construed as a reference to the
matters in relation to which the share carries no special voting rights.

This section is not to be regarded as depriving a person of compensation or damages payable to the
person in respect of the termination of—

(@) the person’s appointment as director; or
(b) any appointment terminating with that as director.

5

6
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Companies Bill

(L FEIRBIEZE)

454.  Director’s right to protest against removal

(1) On receipt of notice of a resolution under section 453(4) to remove a director, the company must
forthwith send a copy of the notice to the director concerned.
(2) The director (whether or not a member of the company) is entitled to be heard on the resolution at the
meeting at which the resolution is voted on.
(3) __If notice is given of a resolution under section 453(4) to remove a director, the director—
()  may make with respect to the resolution representations in writing to the company (not
exceeding a reasonable length); and
(b) may require the company to take the steps referred to in subsection (4) in relation to the
representations.’
(4) The steps are—
(a) if the company receives the representations on a date that is more than 2 days before the day on
which notice may be given under section 561(1) to call the meeting—
(i) to state in every notice given to the members that the representations have been made; and
(ii) to send a copy of the representations to every member to whom the notice of meeting is or
has been given; or
(b) _if the copy of the representations is not sent to every member to whom the notice of meeting is
or has been given, to ensure that the representations are read out at the meeting.’
(5) The company must take the steps under subsection (4) unless it is exempted under subsection (6) from
doing so.’
(6) On application by the company or by anyone who claims to be aggrieved, the Court may, if satisfied
that the person who has made representations and made a requirement under subsection (3)—
(a) has abused the rights to do so; or
(b) is using the rights to secure needless publicity for defamatory matter,
order that the company is exempted from complying with subsection (5). 2
(7)__If the company contravenes subsection (5), the resolution passed under section 453(1) is void even

though section 552(1) is complied with.®
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Companies Bill
(ATFRRIEZ)

456.  Duty to exercise reasonable care, skill and diligence

)
2)

©)
(4)

Q)
(6)

A director of a company must exercise reasonable care, skill and diligence.

Reasonable care, skill and diligence mean the care, skill and diligence that would be exercised by a
reasonably diligent person with—

(@) the general knowledge, skill and experience that may reasonably be expected of a person
carrying out the functions carried out by the director in relation to the company; and

(b) the general knowledge, skill and experience that the director has.
The duty specified in subsection (1) is owed by a director of a company to the company.

The duty specified in subsection (1) has effect in place of the common law rules and equitable
principles as regards the duty to exercise reasonable care, skill and diligence, owed by a director of a
company to the company.

This section applies to a shadow director as it applies to a director.

For the purposes of subsection (5), a body corporate is not to be regarded as a shadow director of any
of its subsidiaries by reason only thaterky-because' the directors, or a majority of the directors, of the
subsidiary are accustomed to act in accordance with its direction or instructions.

1 tem 5(1) / 55 5(1)1E
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Companies Bill
(ATFRRIEZ)

460.  Permitted indemnity provision

(1) Section 459(3) does not apply to a provision for indemnity against liability incurred by the director to
a third party if the requirements specified in subsection (2) are met in relation to the provision.

(2) The provision must not provide any indemnity against—
(@) any liability of the director to pay—

(i)
(i)

a fine imposed in criminal proceedings; or

a sum payable by way of a penalty in respect of non-compliance with any requirement of a
regulatory nature; or

(b) any liability incurred by the director—

(i)
(i)

(iii)

(iiia)

in defending criminal proceedings in which the director is convicted;

in defending civil proceedings brought by the company, or an associated company of the
company, in which judgment is given against the director;

in defending civil proceedings brought on behalf of the company by a member of the
company or of an associated company of the company, in which judgment is given against
the director;-ef

in defending civil proceedings brought on behalf of an associated company of the company

(iv)

by a member of the associated company or by a member of an associated company of the
associated company, in which judgment is given against the director: or'®

in connection with an application for relief under section 358 of the predecessor Ordinance
or section 891 or 892 in which the Court refuses to grant the director relief.

(3) A reference in subsection (2)(b) to a conviction, judgment or refusal of relief is to the final decision in
the proceedings.

(4) For the purposes of subsection (3), a conviction, judgment or refusal of relief—
(@) if not appealed against, becomes final at the end of the period for bringing an appeal; or
(b) if appealed against, becomes final when the appeal, or any further appeal, is disposed of.
(5) For the purposes of subsection (4)(b), an appeal is disposed of if—
(@) itis determined, and the period for bringing any further appeal has ended; or
(b) itis abandoned or otherwise ceases to have effect.

B ltem6/%5 618
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(ATFRRIEZ)

462.  Place where copy of permitted indemnity provision must be kept available for inspection

(1) This section has effect if a permitted indemnity provision is made for a director of a company, and
applies—

(@ to that company (whether the provision is made by that company or an associated company of
that company); and

(b) if the provision is made by an associated company, to that associated company.

(2) A company to which this section applies must keep the following available for inspection at its
registered office or at a place prescribed by regulations made under section 648—

(@) acopy of the permitted indemnity provision;
(b) if the provision is not in writing, a written memorandum setting out the terms of the provision.**
(3) The company—

(@ must retain the copy or memorandum for at least one year after the date of termination or expiry
of the provision; and

(b) must keep the copy or memorandum available for inspection during that time.

(4) If the copy or memorandum is kept available for inspection i4at a place other than the company’s
registered office, the company must notify the Registrar of the place, or any change in the place, at
which the copy or memorandum is kept. The notice must be in the specified form and delivered to the
Registrar for registration within 154** days after the copy or memorandum is first kept at that place or
within 154 days after the change (as the case may be).

(5) If acompany contravenes subsection (2), (3) or (4), the company, and every responsible person of the
company, commit an offence, and each is liable to a fine at level 3 and, in the case of a continuing
offence, to a further fine of $300 for each day during which the offence continues.

(6) In this section, a reference to a permitted indemnity provision includes a variation of the provision.

“ tem1/% 11E
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464.  Ratification of conduct by director involving negligence, etc.

)
2)
3)

(4)

(%)

(6)

(7)

This section applies to the ratification by a company of conduct by a director involving negligence,
default, breach of duty or breach of trust in relation to the company.

A decision of the company to ratify the conduct may only be made by resolution of the members of
the company.

If such a resolution is proposed at a meeting, every vote in favour of the resolution by a member
who—

(@) s adirector in respect of whose conduct the ratification is sought;
(b) is an entity connected with that director; or

(c) holds any shares in the company in trust for that director or entity,
is to be disregarded.

Subsection (3) does not prevent a member specified in that subsection from attending, being counted
towards the quorum for, or taking part in the proceedings at, any meeting at which the decision is
considered.

For the purposes of this section—

(@) conduct (T7%%) includes acts and omissions;

(b) director (#&=5) includes a formerpast™ director;

(c) ashadow director is to be regarded as a director; and

(d) areference to an entity connected with a director has the meaning given by section 477.
Nothing in this section affects—

(a) the validity of a decision taken by unanimous consent of the members of the company; or

(b) any power of the directors to agree not to sue, or to settle or release a claim made by them on
behalf of the company.

This section does not affect—
(a) any other Ordinance or rule of law imposing additional requirements for valid ratification; or
(b) any rule of law as to acts that are incapable of being ratified by the company.
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467.  Direction requiring company to appoint company secretary

)

(2)

(2A)

If it appears to the Registrar that a company is in contravention of section 465(1) or (4) or 466(2) or
(3), the Registrar may direct the company to appoint a company secretary in compliance with that
section.

The direction must specify—
(@) the statutory requirement of which the company appears to be in contravention;

(b) subject to subsection (2A),*° the period within which the company must comply with the
direction; and

(c) theconseguences—of-failing-to-comphywith-itthat a failure to comply with the direction is an
offence under subsection (4)."

The period must not be less than 1 month or more than 3 months after the date on which the direction

is given.'®

(2B) The Reqistrar may, before the end of the period specified in the direction, by notice in writing extend

the period.’®

(3) The company must comply with the direction by—
(@) making the necessary appointment-before-the-end-of the-period-specified-in-the-direction'®; and
(b) delivering a notice of the appointment to the Registrar in accordance with section 643(1),
before the end of the period specified in the direction, or, if the period is extended by the Registrar
under subsection (2B), the extended period.™

(4) If acompany centravenes-fails to comply with™ a direction under this section, the company, and every

responsible person of the company, commit an offence, and each is liable to a fine at level 6 and, in
the case of a continuing offence, to a further fine of $2,000 for each day during which the offence
continues.
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(RFIGRBIFEZ)

472.  Minutes of directors’ meetings
(1) A company must cause minutes of all proceedings at meetings of its directors to be recorded.

(2) A company must keep the records under subsection (1) for at least 1026% years from the date of the
meeting.

(3) If a company contravenes subsection (1) or (2), the company, and every responsible person of the
company, commit an offence, and each is liable to a fine at level 5 and, in the case of a continuing
offence, to a further fine of $1,000 for each day during which the offence continues.
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474.  Written record of decision of sole director of private company

)

2)
©)

(4)
()

(6)
(7)
(8)

If a private company has only one director and the director takes any decision that—
(@ may be taken in a meeting of directors; and
(b) has effect as if agreed in a meeting of directors,

the director must (unless that decision is taken by way of a resolution in writing) provide the company
with a written record of that decision within 7 days after the decision is made.

If the director provides the company with a written record of a decision in accordance with subsection
(1), that record is sufficient evidence of the decision having been taken by the director.

A company must keep a written record provided to the company in accordance with subsection (1) for
at least 2010% years from the date of the decision.

A director who contravenes subsection (1) commits an offence.

If a company contravenes subsection (3), the company, and every responsible person of the company,
commit an offence.

A person who commits an offence under subsection (4) is liable to a fine at level 3 and, in the case of
a continuing offence, to a further fine of $300 for each day during which the offence continues.

A person who commits an offence under subsection (5) is liable to a fine at level 5 and, in the case of
a continuing offence, to a further fine of $1,000 for each day during which the offence continues.

A contravention of subsection (1) by a director does not affect the validity of any decision mentioned
in that subsection.
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