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FINANCIAL SERVICES AND THE
TREASURY BUREAU

WREXEREER

(= ¥ ®) (The Treasury Branch)
EERETBERZE2R 24/F, Central Government Offices,
T R 48 56 24 12 2 Tim Mei Avenue, Tamar.,

Hong Kong

{4555 Fax No. : 2179 5848
FESTEENE Tel. No. : 28102229
A=pffEEE Our Ref. :
ApAfESE Your Ref. :

By fax (2845 0387) and email

Mr Edwin LEE

Assistant Director of Practitioners Affairs
The Law Society of Hong Kong

3/F, Wing On House

71 Des Voeux Road. Central

Hong Kong

24 January 2014

Dear Mr Lee,
Stamp Duty (Amendment) Bill 2013

Further to our letter dated 20 November 2013, we were pleased to have a
useful discussion session with members of the Property Committee/Revenue Law
Committee of the Law Society of Hong Kong (“the Law Society™) on 6 December 2013
on matters relating to the Stamp Duty (Amendment) Bill 2013 (*the 2013 Bill”). Our
detailed responses to the major issues raised at the meeting are set out in the ensuing
paragraphs please.

Effectiveness of the Stamp Duty Measures to Address the Overheated Property
Market

To recapitulate, in the light of the overheated property market, the
Government introduced stamp duty measures to manage demand amidst tight housing
supply, thereby according priority to the home ownership needs of Hong Kong
permanent residents (“HKPRs™). Both speculative activities and purchases of
residential properties by non-HKPR individuals and companies have diminished since
the announcement of the proposed enhancement of Special Stamp Duty (“SSD™) and
introduction of Buyer’s Stamp Duty (“BSD”). The property market has also cooled
down since the announcement of the across-the-board increases in ad valorem stamp
duty rates in end February 2013 (or more commonly known as doubled stamp duties
(“*DSD™)). Overall residential flat prices increased by an average 0.2% per month
during March to November 2013, a notable deceleration from the monthly average




increase of 2.7% in the first two months of 2013. On the non-residential property
market, prices of retail, office and flatted factory space increased by an average 0.04%,
0.3% and 0.2% respectively per month during March to November 2013, a notable
deceleration from the monthly average increases of 1.9%. 2.6% and 4.1% respectively
in the first two months of 2013. The above situation is in line with the Government’s
policy objective of introducing various demand-side management measures.

That said, we need to remain vigilant of the property market conditions and
to maintain the relevant demand-side management measures for the time being since
the risk of a property bubble has yet to vanish against the backdrop of tight supply in the
short run and excessive liquidity.

Major Issues Raised at the Meeting Held on 6 December 2013
Acquiring residential and non-residential properties in a single purchase

We clarified at the meeting the stamp duty treatment of a single agreement
for sale involving both residential and non-residential properties (such as carparking
space) under different scenarios (with a single amount as the whole consideration vs
respective considerations set out). The Inland Revenue Department (“IRD™) will
follow the established practice of processing each and every transaction based on the
relevant facts of the case concerned. The IRD will update the Stamp Office
Interpretation and Practice Notes (“SOPN™) to reflect the different trcatment as
appropriate upon passage of the 2013 Bill.

Acquiring multiple flats under a single agreement

Under the Stamp Duty Ordinance (Cap. 117) (*SDO”), stamp duty is
chargeable on an instrument basis. Acquisition of several residential properties by the
execution of one agreement is regarded as one single transaction for the purposes of
stamp duty. The instrument, i.e. the agreement for sale., will be charged at the
applicable rate on the total consideration of the residential properties concerned. This
approach has been consistently adopted and the Government follows such approach for
the purpose of DSD.

Transfer of beneficial interest of a residential property between HKPR co-owners who
are not closely related

If a HKPR buyer acquires from the other co-owner the partial ownership of
the residential property jointly owned by them, provided that the transferee/purchaser is
not a beneficial owner of any other residential property in Hong Kong, DSD will not be
applicable to the relevant transaction, irrespective of whether or not the concerned



parties are closely related'. Sections 29AJ(2) and 29BB(2) of the 2013 Bill provide for
such exemption.

Refund arrangement for owners having acquired a new residential property before
disposing of the original one

The 2013 Bill has provided for a refund mechanism for replacement of
properties. with due regard to the practical needs of changing properties and overseas
practice, whilst safeguarding the effectiveness of the demand-side management
measures.

At the Bills Committee meeting held in December 2013, the Government
had outlined its considerations from different perspectives in responding to the view
that if buyers acquire uncompleted flats as replacement, the six-month timeframe
should commence from the issue date of an occupation permit of that property -

(a) Stringent approach in drawing up the exemption rules
The timeframe so specified for the buyers replacing properties to sell their
original one is to prevent individuals from acquiring another residential
property under the guise of replacement of the original one, which in effect
let them hold more than one residential property for a long period of time;

(b) Clear definition and objective criteria to facilitate effective implementation
Given the many procedures involved in processing uncompleted flats under
different situations, the Government has to be careful in formulating
objective criteria that can be fairly fitted in all different situations; and

(c) Effectiveness of the measures or the reception of the message by the market
should not be compromised
If the timeframe for disposing of the original residential property for buyers
acquiring uncompleted flats is to be relaxed, we need to consider the
read-across implication, i.e. how to handle similar request for relaxing the
timeframe because of some unforeseeable reasons for other buyers who
acquire existing stocks. Given that DSD is an exceptional measure under
exceptional circumstances, the principle of proportionality in handling the
problem concerned has to be considered.

We will continue to hear views on the matter at the Bills Committee and
examine the issues involved.

Mortgagee

Modelling on the existing SSD and BSD regime, section 29AM(c¢) of the

' Two persons are closely related if one of them is the parent, spouse, child, brother or sister of the other.



2013 Bill provides for DSD exemption to the transfer of a mortgaged property to the
mortgagee if it is a financial institution within the meaning of section 2 of the Inland
Revenue Ordinance (Cap. 112). Although the exemption provided under section
29AM(c) does not cover foreign banks or mortgagees of staff loans, DSD exemption
will be available under section 29AM(b) of the 2013 Bill if the mortgaged property is
vested in the mortgagee by means of a foreclosure order. On the other hand, the
assignment of a bona fide mortgage or charge in respect of immovable property from
one mortgagee to another will not be chargeable with stamp duty and hence no DSD
will be involved. This follows the established practice in handling the assignment of a
bona fide mortgage or charge as laid down in SOPN.

Adjudication/review of outstanding cases

In relation to the transfer of immovable property between associated bodies
corporate, the IRD is now processing applications for section 45 relief as usual. If the
conditions as specified in section 45 of the SDO are satisfied”, the instruments will be
adjudicated as not chargeable with stamp duty. In respect of other adjudication cases, if
the relevant instrument is potentially chargeable with DSD, the adjudication of the
instrument will be withheld pending the passage of the 2013 Bill.

Succession of estate and distribution in specie

On the question of entitlement to beneficial ownership in residential
properties in the case of succession of estate or distribution in specie, we take the view
that in the case of application for succession to the estate of a deceased person under
section 17 of the New Territories Ordinance (Cap. 97) and section 12 of the New
Territories Land (Exemption) Ordinance (Cap. 452), the successor(s) will only be
regarded as a beneficial owner of a residential property when the application has been
approved by the District Office and the succession has been registered with the Land
Registry.

In the case of liquidation of a company, a shareholder will be regarded as
becoming a beneficial owner of the residential property previously owned by the
company on the date of execution of an instrument to effect the distribution in specie of
the property to him/her.

? The section 45 relief applies to any instrument which is shown to the satisfaction of the Collector of Stamp
Revenue (“the Collector™) that the effect thereof is to convey a beneficial interest in immovable property, or to
transfer a beneficial interest in Hong Kong stock, from one associated body corporate to another, and also applies
to any instrument that is a contract note in respect of a sale or purchase of Hong Kong stock made between one
associated body corporate and another, where in each case the bodies are associated, that is to say, one is
beneficial owner of not less than 90 per cent of the issued share capital of the other, or a third such body is
beneficial owner of not less than 90 per cent of the issued share capital of each.

-10-



Assignment of tenancy

Where a tenant is to assign the remaining tenancy to another tenant, the
tenants concerned execute an assignment of tenancy, which will not give effect to a
transfer of property ownership in its ordinary meaning. The IRD will stamp the
instrument in accordance with the existing ad valorem stamp duty rates. The instrument
will not be subject to DSD after the passage of the 2013 Bill.

Payment of additional stamp duty within 30 days upon passage of legislation

The new section 71 in the 2013 Bill provides for the payment of additional
stamp duty within 30 days commencing immediately afier the gazettal date of the 2013
Bill passed. Under section 9(2) of the SDO, the Collector has the discretion to remit
penalty in whole or in part. If circumstances so warrant and on the merits of cach case,
the Collector may exercise his discretion to remit the penalty in part or in whole.

Stamp Duty (Amendment) Bill 2012 (“the 2012 Bill”)

In the context of the 2012 Bill. the Law Society has made the following
suggestions-

(a) enlargement of specified exemption situations in the purchase of
replacement properties because of land resumption by legislation;

(b) improvement to the refund mechanism for redevelopment projects: and

(¢) improvement to the admissibility of an instrument not properly stamped so
that any failure to pay BSD by the buyer would not affect the innocent
parties” ability to present the relevant document in civil proceedings.

The Government has introduced relevant Committee Stage Amendments
(“CSAs”) to effect the above suggestions while ensuring that the policy objective is
kept intact. Having considered the concerns expressed by the Law Society, the
Government has further refined the CSAs on admissibility of an instrument in civil
proceedings in order to cater for cases where a buyer ran away after signing an
agreement for sale without paying the BSD nor making a statutory declaration
confirming his HKPR status and that he acquired the property on his own behalf.
Subject to the scrutiny by the Legislative Council (*LegCo”) on the proposed CSAs to
the 2012 Bill, we intend to propose corresponding CSAs to the 2013 Bill in handling
similar situations under the DSD regime.

-11-



Looking Ahead

We note the concern expressed by the Law Society on the progress of
scrutiny of the 2012 Bill and 2013 Bill. It will only be in the interest of the market and
parties concerned to have the early completion of the legislative exercise to facilitate the
conduct of relevant business in respect of the property transactions on a clear basis. We
are pleased that the relevant Bills Committee has finished its scrutiny of the 2012 Bill
earlier this month and the Government will resume the second reading of the 2012 Bill
on 19 February 2014. The Government will continue to listen to the views of the
community and work closely with the LegCo with a view to completing the scrutiny of
the 2013 Bill as soon as possible.

Yours sincerely,

( Lau Wai Ming )
for Secretary for Fitvancial Services
and the Treasury

c.c.

Secretary for Transport and Housing (Attn: Mrs Vicki Kwok)
Commissioner of Inland Revenue (Attn: Mr Tam Tai-pang)
Department of Justice (Attn: Miss Shandy Liu

Mr Manuel Ng)
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