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6.42  While determining legal ownership and contractual arrangements
is an important first step in the analysis, these determinations are separate
and distinct from the question of remuneration under the arm’s length
principle. For transfer pricing purposes, legal ownership of intangibles,
by itself, does not confer any right ultimately to retain returns derived by
the MNE group from exploiting the intangible, even though such returns
may initially accrue to the legal owner as a result of its legal or
contractual right to exploit the intangible. The return ultimately retained
by or attributed to the legal owner depends upon the functions it
performs, the assets it uses, and the risks it assumes, and upon the
contributions made by other MNE group members through their functions
performed, assets used, and risks assumed. For example, in the case of
an internally developed intangible, if the legal owner performs no
relevant functions, uses no relevant assets, and assumes no relevant risks,
but acts solely as a title holding entity, the legal owner will not ultimately
be entitled to any portion of the return derived by the MNE group from
the exploitation of the intangible other than arm’s length compensation, if
any, for holding title.

6.59  Group members that use assets in the development,
enhancement, maintenance, protection, and exploitation of an intangible
should receive appropriate compensation for doing so. Such assets may
include, without limitation, intangibles used in research, development or
marketing (e.g. know-how, customer relationships, etc.), physical assets,
or funding. One member of an MNE group may fund some or all of the
development, enhancement, maintenance, and protection of an intangible,
while one or more other members perform all of the relevant functions.
When assessing the appropriate anticipated return to funding in such
circumstances, it should be recognised that in arm’s length transactions, a
party that provides funding, but does not control the risks or perform
other functions associated with the funded activity or asset, generally
does not receive anticipated returns equivalent to those received by an
otherwise similarly-situated investor who also performs and controls
important functions and controls important risks associated with the



funded activity. The nature and amount of compensation attributable to
an entity that bears intangible-related costs, without more, must be
determined on the basis of all the relevant facts, and should be consistent
with similar funding arrangements among independent entities where
such arrangements can be identified......
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