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26 May 2020
Ms Betty Ma
Clerk to Legislative Council
Panel on Security
Legislative Council Complex
1 Legislative Council Road
Central, Hong Kong

Dear Ms Ma,

Re: Panel on Security Meeting on 2 June 2020
Response to Criminal Jurisdiction (Amendment) Bill 2019

I refer to your letter dated 6 May 2020 inviting the Administration’s
response to Hon Andrew Wan’s proposed Member’s Bill entitled “Criminal
Jurisdiction (Amendment) Bill 2019”.  Our bilingual response is at Annex.

Yours sincerely,

A
(Ms Jeg\/yﬁ n)

for Secretary/ for Security

Encl.

c.c. Secretary for Justice
(Attention:
Ms Linda Lam, Deputy Law Officer (Mutual Legal Assistance)
Mr Paul Ho, Deputy Director of Public Prosecutions (II)
Mr Llewellyn Mui, Deputy Solicitor General (Constitutional Affairs))



Annex

Response to Criminal Jurisdiction (Amendment) Bill 2019

A purpose of the Criminal Jurisdiction (Amendment) Bill 2019

proposed by Hon Andrew Wan is to deal with the Taiwan homicide case.
Regarding the amendment proposals on criminal jurisdiction, the HKSAR
Government’s position is as follows —

(@)

(b)

The Taiwan homicide case cannot be dealt with by the proposed
extension of the criminal jurisdiction of the courts of Hong Kong.
The Taiwan homicide case occurred outside Hong Kong and did not
constitute murder under the existing laws of Hong Kong. As the
proposed legislative amendments in the Bill will deem homicide
committed outside Hong Kong to be murder under the laws of Hong
Kong, the relevant provisions can only apply to offences committed
after the amended legislation comes into force; otherwise, it will be
contrary to Article 12 of the Hong Kong Bills of Rights in respect of
the requirement on “no retrospective criminal offences or penalties”;

Hong Kong is a common law jurisdiction adopting the “territoriality
principle” in respect of criminal jurisdiction, and generally criminal
jurisdiction will apply only when the whole or part of a criminal act
occurred within the territory. Hong Kong courts are empowered to
exercise extra-territorial jurisdiction only in special circumstances
such as performing certain international obligations. For instance,
Hong Kong courts are empowered to exercise extra-territorial
jurisdiction under section 153P of the Crimes Ordinance to try
specified sexual offences committed by Hong Kong permanent
residents against children under the age of 16 outside Hong Kong.
The legislative intent of the provision is to combat child sex tourism
as an initiative to fulfil the requirements of the United Nations
Convention on the Rights of the Child applicable to Hong Kong. In
respect of the Criminal Jurisdiction Ordinance, the offences covered
include theft, fraud and blackmail, as well as conspiracy and attempts
to commit such offences. Even though part of these criminal acts
might have taken place outside Hong Kong, if some related events
have occurred within Hong Kong, our courts will also have
jurisdiction, and this is in line with Hong Kong’s long-standing
“territoriality principle”. However, empowering Hong Kong courts
to have jurisdiction over murders committed wholly outside Hong
Kong by Hong Kong permanent residents is a deviation from such
established principle; and



(c) The exercise of jurisdiction over crimes committed wholly outside
Hong Kong involves practical issues on evidence collection and
prosecutors’ obligation to disclose relevant materials. First, for a
crime occurred outside Hong Kong, the HKSAR Government must
request mutual legal assistance for obtaining evidence from the place
where the crime was committed; but whether such request will be
entertained is an issue. Even if evidence is obtained, another major
practical issue will be whether such evidence is admissible under the
requirements of Hong Kong courts. Also, regarding prosecutors’
obligation to disclose relevant materials in the legal proceedings for
criminal prosecution, it will be difficult for prosecutors of Hong Kong
to ensure that all relevant materials are already provided by the
authorities of the place where the crime was committed, as evidence
so obtained will come from outside Hong Kong and investigation will
be mostly done at such place by the authorities there. Despite that
there is no fault on the prosecution side in this connection, the
defendant can still apply for permanent stay of proceedings on the
ground of not being able to have a fair trial due to the failure of
obtaining materials that should be disclosed.

2. Besides, it is stated in paragraph 4 of the Explanatory Memorandum
of the Bill that the purpose of the amendment is not to create new substantive
criminal offences which were not punishable under the laws of Hong Kong,
but only to extend the territorial jurisdiction of the courts of Hong Kong to try
offences (which have always been punishable under the laws of Hong Kong)
committed wholly outside Hong Kong. We disagree with this viewpoint.
Group C offences referred to in the Bill are currently applicable only to the
relevant acts committed within Hong Kong. If these acts are committed
outside Hong Kong, they do not constitute any offence under the laws of Hong
Kong. From a technical perspective, although the Bill does not create any
new independent offence, it extends the ambit of Group C offences under the
laws of Hong Kong and brings a material change in the criminal law. It is by
no means a mere extension of the jurisdiction of the courts of Hong Kong over
Group C offences.

3. The Bill not only involves government policies but also brings about
fundamental changes to the criminal law, system and policies of Hong Kong.
Therefore, the HKSAR Government does not agree with the proposals of the
Bill.
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(Chinese translation)

EfE (2019 £ EETEEEE (B5]) KROAIEE)

FIRER BRE (2019 FRIEFREERE (B5]) fk

PlEzx) (VEGT—EHER - EHLEESERANE - siEFTHE
EAERENER  FEBUFIILEE

(a)

(b)

BARBRELIGMNEFAEERNERL A AERESE
WAE - GEBERARETETINGEE  EHEEEER
AL AR R TR - BN (B BRI APIERRAE
& AT M N Ry & B A TRV IR - ARR A
RE #8 H R A BT AR FIERISETT > SRIEE EZ K (B
ANFEVEZE) % 12 (REEFY " MEFR RN ENRFEW T
HY R E

TG AR EHERAEEE T HFET B
R RAD > — R A G EEWRE U FRET A EEAER
N AGITEEVRERER - HAEREX T > flaz
HENBITHREMEEY > 4 gl T &8 ABEI17T 65
SNEIEEEER - B0 ORISR 55 153P fR{EM
TEBZRREBSINEAEER FHEREEAKAMEERER
RESANTAB LUK 16 5k 5e B & ¥ R AV IR RV R SR AT -
Z AR S IR IR R 0 B BT BIP R S Ay MR B U B
DMERBEITEAEANESE (REEMNLL) BIHEF
—IH N - ot (FIFEFREEEEO) s > REETH
BEHEE - BEF - BRFRT > Uk HLETIRESE
FEAT - MIEE T AL FRAT RAE B/ AN SR 4 - R ER
FAEREEERERNZELE  BREEIA A EEREE
ZERPIRFEEE—EIHE T BHEN - 2R A
mEELAREEEEKAMRER MM %S EEREISN T
G P R HYSEITE B  FERESE - 0HL
CEH A R
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(c) e =R EERETINNIRITITEEER > T & HGEE
Mt — BT HEM B EENEEBE - 5% B
WIRTT F g R R BTAN » i & BURF 0 21 7] 40 Ik Bt By B0 1%
B =K EVA B B > DUEUS S8 > Hee & D2 — i i
e QIE =R SEMEESN e ® B AR ZENE
BHIEX > B —HEZNEEMEE - L5 £ S
ENEAERRFT > mE-TAEBEMBEE - BRE
1A B B2 AN K REB 0y 58 A i AR F U IR M 9% AR T i E
WY SROE TR RE B - & MR TR U7 i DUME O AU IR o 6% BE & 2 2R
FrAMHBEME - @EZETHILRAFEK > ARl#E A H]
PLES IR 72 3 18 15 e T 2 B8 A1 et 5| B 7R 15 2 4 F 35 &R
HEH > HEKABEEERER -

2. BeAh - (EZE) MRS 4 Bk B REFTH HAY
WIERIEAEAREE B AAARBENEEMNIET  MHAZERE
BRI HIR EA EERIRE 2 2 E T AU EE (T — A e
BARAEEEE ) IETT - WMARESEEE - (FXE) f2HY
AREIETT > Bl UE AR & BN AT E LAV HEEE TR - AETIL
B FHBE AT R > AR E B AR THE M ST - fe R il /A & M
5o (EE) AL HAVEILIRTT - HIERE T ABESETE
BAZETEAHE BHAEATREENNE @I FEESE
EE B A HAEIRITH A E SR -

3. (BEx) BREFER > EgHEBMELEE - HIE
FOBUR T RAR A 2 - NI > BT AEE (BEFR) fVER -
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