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Summary of court judgments on the power and
function of the President of the Legislative Council
to preside over meetings under Article 72(1) of the Basic Law in
Leung Kwok Hung v President of the Legislative Council

Court of Final Appeal's decision (see [2015] 1 HKC 195)

The purpose of Article 73(1) of the Basic Law ("BL") was to confer
certain powers and functions on the Legislative Council (*LegCo") as a
law-making body and an institution. That the purpose of BL 73(1) was
not to confer rights on individual LegCo members to participate in the
LegCo process was supported by BL 75 which authorized LegCo to
make its rules of procedure on its own and by the extensive powers
conferred on the President by BL 72. BL 73(1) did not confer on a
member of LegCo a constitutional right to participate in its legislative
process by speaking.

In the case of a written constitution, which conferred law-making
powers and functions on the legislature, the courts would determine
whether the legislature had a particular power, privilege or immunity.

The courts would also exercise jurisdiction to determine the existence
of a power, privilege or immunity of the President of LegCo.

The courts, however, would not exercise jurisdiction to determine the
occasion or the manner of exercise of any such powers, privileges or
Immunities either by LegCo or the President.

It was clear that the President has power to set limits to and terminate a
debate. The existence of the power was inherent in, or incidental to,
the power granted by BL 72(1) to the President to preside over
meetings, quite apart from Rule 92 of the Rules of Procedure ("RoP").
It is not for the courts to consider whether or not the power was
properly exercised. Nor is it for the courts to determine whether the
President's decision constituted an unauthorized making of a rule of
procedure.

Court of Appeal's decision (see [2013] 2 HKC 580)

Under common law, the courts did not interfere with the internal
workings of the legislature. The legislature had exclusive control over
the conduct of its affairs. Alleged irregularities in the conduct of
legislative business were a matter for the legislature alone.
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The constitutional right to participate in the legislative process in
accordance with RoP could not possibly include the right to filibuster.
The very continuance of a filibustering exercise would be contrary to
the proper exercise and discharge of the powers and functions of
LegCo provided in BL 73, and would constitute an infringement of
other legislators' constitutional rights to participate in the legislative
process in a meaningful manner.

The President had the constitutional power and function to preside over
meetings under BL 72(1), which must include the power and function
to exercise proper authority or control over the process. Moreover, the
President's power under BL 72(1) was supplemented by other powers
and functions as prescribed in RoP. Put another way, RoP were there
to give additional powers, rather than to take away from him his power,
given under BL, to preside over meetings.

Court of First Instance's decision (see [2012] 4 HKC 83)

The President's power to preside over meetings stemmed from BL 72
instead of RoP. Therefore, in the exercise of his authority to preside
over meetings, the President did not simply sit at his seat listening to
the speeches of the legislators but had the constitutional function and
power to exercise proper control over the process to ensure that the
orderly, fair and proper conduct of business in LegCo was not derailed.
Whether the President should exercise his powers in the manner as he
did and whether filibustering should be allowed as a matter of politics
could not be the subjects of debate in court proceedings.

BL 73(1) did not override the principle of parliamentary privilege, and
irregularity in the conduct of parliamentary business was a matter for
the Parliament, not the courts.

Even if BL 73(1) extended a right to individual legislators to
participate in the legislative process, this could not be elevated to a
constitutional right to continue with filibustering. This was not a case
where a legislator was deprived of the opportunity to speak on a
legislative item. While one must safeguard the right of the minority to
express their opinions, it would be absurd to elevate the right to
express opinions to a constitutional right to filibuster. If there was a
right to filibuster, the proceedings of LegCo could be hijacked by a
handful of legislators for an indefinite period of time and the legislative
process could come to a grinding halt.



® Under BL 72, the President had a constitutional duty to ensure that
proper conduct of business in LegCo was not derailed. How such duty
was to be performed, how the power of the President was to be
exercised and the relationship between the President and the members
as a whole (balancing the interests of different political parties in
LegCo) were matters of politics and not for the courts.
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