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INLAND REVENUE (AMENDMENT)
(MINIMUM TAX FOR MULTINATIONAL ENTERPRISE
GROUPS) BILL 2024

INTRODUCTION

At the meeting of the Executive Council on 17 December 2024, the
Council ADVISED and the Chief Executive ORDERED that the Inland Revenue
(Amendment) (Minimum Tax for Multinational Enterprise Groups) Bill 2024
(“the Bill”) at Annex A should be introduced into the Legislative Council
(“LegCo”) to amend the Inland Revenue Ordinance (Cap. 112) (“IRO”).

JUSTIFICATIONS

Global minimum tax

2. In July 2021, Hong Kong joined more than 130 jurisdictions (including
the Mainland?) in accepting a two-pillar solution announced by the Organisation
for Economic Co-operation and Development (“OECD?”) to tackle base erosion
and profit shifting (“BEPS”) risks arising from the digitalisation of the economy
(commonly known as “BEPS 2.0”).

3. Under Pillar Two of the BEPS 2.0 package, a global minimum tax of
15% will be imposed on multinational enterprise (“MNE”) groups with annual
consolidated revenue of EUR 750 million or above (i.e. “in-scope MNE groups™)
through two interlocking rules, namely —

(@) the Income Inclusion Rule (“1IR”) will impose top-up tax on the
parent entity of an in-scope MNE group in respect of its

! The Mainland has yet to announce the implementation timetable.



constituent entities which are taxed at an effective tax rate (“ETR”)
below 15% (i.e. low-taxed constituent entities) outside the
jurisdiction where the parent entity is located; and

(b) the Undertaxed Profits Rule (“UTPR”) will serve as a backstop to
ensure that all top-up tax is charged where any of such tax is not
brought into charge under IIR.

The two rules are together referred to as the Global Anti-Base Erosion (“GloBE”)
rules. They seek to ensure that in-scope MNE groups pay a minimum tax of
15% in respect of the profits derived from every jurisdiction in which they operate,
thereby reducing the incentive for large MNE groups to shift profits to low- or
no-tax jurisdictions to reduce tax. It also places a floor under tax competition,
where jurisdictions lower their corporate income tax rates to compete for capital
and investment.

4, The GIoBE rules allow jurisdictions to introduce their own qualified
domestic minimum top-up tax (“QDMTT”) based on the GIoBE mechanics. A
low-tax jurisdiction has the first priority to collect the top-up tax in respect of the
low-taxed constituent entities in its own jurisdiction if it has implemented its own
QDMTT; otherwise, it will be collected by another jurisdiction through the
imposition of IR or UTPR.

5. In order to fulfil Hong Kong’s international obligation to tackle cross-
border tax evasion and safeguard our taxing rights, we need to implement the
global minimum tax in accordance with the policy framework promulgated by
OECD, as well as a QDMTT, namely the Hong Kong minimum top-up tax
(“HKMTT?) for collecting top-up tax from in-scope MNE groups in Hong Kong.
We will also introduce relevant changes to Hong Kong’s tax administration
regime.

Need for implementation in 2025

6. As an international financial centre and a responsible member of the
international community, Hong Kong has all along been supportive of global
efforts to enhance tax transparency and combat tax evasion. The Financial
Secretary (“FS”) announced in the 2024-25 Budget that Hong Kong would apply
the global minimum tax rate of 15% to in-scope MNE groups and introduce the
HKMTT from 2025 onwards (i.e. an accounting period beginning on or after 1
January 2025). Our considerations for this implementation timeline are as
follows —

(@ many comparable jurisdictions have already enacted or are in the
course of putting in place legislation to implement the global



(b)

(©)

(d)

minimum tax or their QDMTT from 2024 or 20252. Therefore,
Hong Kong needs to implement them in 2025 in order not to cede
our taxing rights to others;

implementing the global minimum tax and HKMTT in Hong
Kong will not affect our competitiveness; rather it provides an
opportunity to reinforce our position as a favourable business
destination. Delaying their implementation in Hong Kong will
risk losing out on business opportunities, as MNE groups may
choose to relocate to jurisdictions that have already established the
relevant tax framework and thereby provide tax certainty;

when engaging our stakeholders, we understood that the potential
in-scope MNE groups have made preparations for implementing
the global minimum tax and HKMTT from 1 January 2025 after
FS announced the timeline in the 2024-25 Budget. Any deferral
may be criticised by them for disturbing their work plans, making
them incur unnecessary expenses and creating tax uncertainty; and

the implementation of HKMTT might bring to the Government an
additional revenue of about $15 billion per year from 2027-28
onwards. Such taxing right will be lost to other jurisdictions if
we do not legislate on it in a timely manner.

Guiding principles of implementation

7. The Government will adhere to the following guiding principles when
implementing the GIoBE rules and HKMTT so as to uphold our tax
competitiveness —

(a)

they will only be applied to in-scope MNE groups in Hong Kong.
Individual taxpayers, purely domestic groups, small and medium
enterprises as well as excluded entities® as defined under the
GloBE rules will not be subject to the global minimum tax and
HKMTT;

2 For example, Australia, Canada, the European Union, Japan, the Republic of Korea, Singapore,
Switzerland and the United Kingdom have enacted or are in the course of putting in place such

legislation.

3 Excluded entities cover a government entity, an international organisation, a non-profit organisation,
a pension fund, an investment fund that is an ultimate parent entity (“UPE”), and a real estate
investment vehicle that is a UPE. Entities owned by excluded entities may also be excluded
provided that certain conditions are met.



(b) we will continue to apply the territorial source principle of
taxation outside the context of the GIoBE rules*;

(c) we will uphold Hong Kong’s simple, certain and low-rate tax
regime; and

(d) we will minimise the compliance burden of the in-scope MNE
groups.

Proposed regime for implementing the GloBE rules and HKMTT

8. To implement the GIoBE rules in Hong Kong, we propose to amend IRO
by directly incorporating the GloBE Model Rules promulgated by OECD, which
set out the detailed terms of global minimum tax, with limited and necessary
adaptations as far as practicable. Based on the commentaries and administrative
guidances (“AGs”) issued by OECD, provisions on safe harbours, HKMTT and
tax administration (“other GloBE-related provisions™) will also be included in
IRO. We propose that the commentaries and AGs be given effect to in a way
that supplements, and clarifies the interpretation and operation of, the GloBE
Model Rules as incorporated, and the other GloBE-related provisions (“GloBE
regime”). This will ensure that the GloBE regime to be implemented in Hong
Kong will be consistent with the internationally-agreed outcomes, and will be
seen as qualified rules by OECD. It also helps provide tax certainty by adhering
to the integral features of our tax system, including tax collection, penalty
provisions, the objection and appeal mechanism, etc.

9. Our GloBE regime needs to keep abreast of such commentaries and AGs,
as issued by OECD from time to time, which aim to promote a consistent and
common interpretation of the GIoBE rules and facilitate coordinated outcomes so
as to provide certainty for MNE groups. Given their technical nature and the
dynamics of the international rules, we propose that changes to such
commentaries and AGs be incorporated into IRO through subsidiary legislation
made by the Secretary for Financial Services and the Treasury (“SFST”) in future
so as to allow swift adoption.

10. The Inland Revenue Department (“IRD”) has consulted the OECD
Secretariat on certain technical issues and incorporated their advice into our
legislative framework as far as practicable. We are reasonably confident that

4 Under HKMTT, top-up tax may be imposed on Hong Kong constituent entities of in-scope MNE
groups with respect to income derived outside Hong Kong, which is generally not chargeable to
profits tax under our territorial source principle of taxation. Such a slight deviation from our
traditional principle would be inevitable if we are to safeguard our taxing right on income of Hong
Kong constituent entities, or else such right may be ceded to other jurisdictions under the GloBE
rules.



our proposed regime can meet OECD’s standards. The key elements of the
legislative proposal are set out in the ensuing paragraphs.

(i)  In-scope MNE groups

11. Following the GloBE Model Rules, the GloBE rules and HKMTT will
only be applied to in-scope MNE groups reaching the revenue threshold of EUR
750 million in at least two of the four fiscal years immediately preceding the
current fiscal year.

(i)  Top-up tax

12. The rate of top-up tax payable by an in-scope MNE group in respect of
its low-taxed constituent entities in a jurisdiction will be the difference between
the ETR in that jurisdiction and the minimum rate of 15%.

(ili) Location of an MNE entity

13. It is important to determine whether an entity is located in Hong Kong
for the purpose of collecting top-up tax. Under the GIoBE rules, an entity is
located where it is a tax resident or was created. Since Hong Kong adopts the
territorial source principle of taxation and does not impose tax based on an
entity’s residence, IRO does not contain a definition of “resident” for general
purposes. In order to ensure that entities incorporated or constituted in Hong
Kong as well as those managed or controlled in Hong Kong can be regarded as
located in Hong Kong for the purposes of the GIoBE rules and HKMTT, we will
introduce a definition of “Hong Kong resident entity” for general purposes of
IRO. This aligns with the approach commonly adopted by other jurisdictions.
We propose to provide that an entity is a tax resident in Hong Kong if —

(@) where an entity is a company — the entity is incorporated in Hong
Kong or, if incorporated outside Hong Kong, normally managed
or controlled in Hong Kong; or

(b) inany other case — the entity is constituted under the laws of Hong
Kong or, if otherwise constituted, normally managed or controlled
in Hong Kong.

The above definition will take retrospective effect from 1 January 2024. This
allows an entity that falls within the definition to be regarded as located in Hong
Kong throughout the fiscal year 2024, thereby minimising its exposure to top-up
tax in other jurisdictions which have implemented the GIoBE rules for an
accounting period beginning on or after 1 January 2024,



(iv) Charging mechanism of GIoBE rules
IR

14. We will impose top-up tax through IIR on the ultimate parent entities
(“UPEs”) of in-scope Hong Kong-headquartered MNE groups, or Hong Kong
intermediate parent entities of foreign-headquartered MNE groups the UPEs of
which are located in jurisdictions that do not implement IIR.  These parent
entities will be charged top-up tax under IIR based on their ownership interests
in their foreign low-taxed constituent entities. We propose to implement 1IR
with effect from 1 January 2025.

UTPR

15. We propose to charge the UTPR top-up tax by way of an equivalent
adjustment in the form of an additional tax®>. The UTPR top-up tax allocated to
Hong Kong will be charged on Hong Kong constituent entities of an MNE group,
based on the respective proportion of the employee headcount and the value of
tangible assets, unless the group designates one or more than one Hong Kong
constituent entities to pay the UTPR top-up tax (see Annex B).

16. Having regard to stakeholders’ feedback during the consultation and the
position of other jurisdictions, we will implement UTPR on a date to be specified
by SFST at a later stage. The Government will consider all relevant factors,
including the position of in-scope MNE groups operating in Hong Kong after the
implementation of IR and HKMTT, as well as the practice of other jurisdictions
before deciding on the timeline for implementing UTPR®,

(v)  Design of the HKMTT

17. IRO exempts various income, profits and gains (e.g. foreign-sourced
profits, capital gains and dividends in general) from the charge to profits tax. It
also provides preferential tax regimes for specified business sectors (e.g.
corporate treasury centres, ship leasing managers, etc.). As a result, a number
of in-scope Hong Kong-headquartered MNE groups and foreign-headquartered
MNE groups may have ETRs below 15% in Hong Kong.

> Apart from the equivalent adjustment approach, the GIoBE rules provide that the UTPR
may take the form of a denial of deduction for otherwise deductible expenses. The
equivalent adjustment approach ensures that a constituent entity which is liable to pay top-
up tax under UTPR for a fiscal year will have to incur a cash tax expense in the same amount
as the UTPR top-up tax, regardless of its own tax position.

® Malaysia, Singapore and Switzerland will implement IR and QDMTT first but defer UTPR
to a later date.



18. We propose to implement HKMTT to bring Hong Kong constituent
entities” ETR up to 15% with effect from 1 January 2025. Having considered
stakeholders’ feedback during the consultation, we will exclude investment
entities and insurance investment entities from the scope of HKMTT so as to
preserve their tax neutrality.

19. The design of HKMTT will meet the requirements of a QDMTT so that
the top-up tax paid under HKMTT is creditable against the top-up tax imposed
under the GIoBE rules. This will enable in-scope MNE groups to benefit from
the QDMTT Safe Harbour, which deems the GloBE top-up tax payable by the
group in Hong Kong as zero, thereby relieving the group from undertaking GloBE
computation for Hong Kong and reducing its tax compliance burden’.

(vi)  Nature of top-up tax

20. We propose to deem the top-up tax imposed in Hong Kong under the
GloBE rules and HKMTT as profits tax. Doing so will allow relevant tax
administration mechanisms, such as tax collection, handling of objections and
appeals, etc., currently under IRO to be applied to the top-up tax.  In-scope MNE
groups could also ride on the mutual agreement procedure mechanisms under
Hong Kong’s Comprehensive Avoidance of Double Taxation Agreements or
Arrangements for resolving relevant cross-border disputes where applicable.

(vii) Safe Harbours

21. OECD has developed safe harbours to relieve MNE groups from
performing full GIoBE calculations when certain conditions are met. Hong
Kong will provide for the transitional Country-by-Country Reporting (“CbCR”)
Safe Harbour, the transitional UTPR Safe Harbour, the QDMTT Safe Harbour
and the Simplified Calculations Safe Harbour for non-material constituent entities
(“NMCEs”) so as to reduce compliance burden for in-scope MNE groups.
Details of the safe harbour rules are at Annex C.

" In order to qualify for the QDMTT Safe Harbour, the QDMTT to be implemented by Hong
Kong needs to meet three standards, namely: (a) the QDMTT Accounting Standard, which
requires a QDMTT to be computed based on the UPE’s financial accounting standard or a
local financial accounting standard subject to certain conditions; (b) the Consistency
Standard which requires the QDMTT computations to be the same as the computations
required under the GIoBE rules except for mandatory variations or optional variations; and
(c) the Administration Standard which requires the QDMTT jurisdiction to meet the
requirement of an ongoing monitoring process similar to the one applicable to jurisdictions
implementing the GIoBE rules.



(viii) Tax compliance and administration, penalties and support for MNE
groups

22. To minimise the compliance burden of in-scope MNE groups, we
propose to put in place a dedicated tax administration framework to consolidate
the implementation of the GIoBE rules and HKMTT. It will cover requirements
in relation to the filing of top-up tax returns and notifications, assessment and
payment of top-up tax and penalty for non-compliance, etc.

23. To ensure compliance, we propose to impose similar penalties for non-
compliance with the reporting and administrative requirements having regard to
the existing penal provisions for profits tax (including services provided by a
service provider), including the failure to file a top-up tax return or top-up tax
notification, and wrongdoings in relation to incorrect return and notification, etc.
Details of the tax administration framework are at Annex B.

24. IRD has set up a dedicated team to provide technical support and answer
enquiries with regard to BEPS 2.0. It will also publish its guidance note on
various implementation issues that are of common interest to in-scope MNE
groups on its website to help taxpayers ascertain their tax liabilities and provide
greater tax transparency to facilitate compliance.

Effects on Hong Kong’s competitiveness

25. While the global minimum tax will level the corporate tax playing field,
it should not affect Hong Kong’s competitive advantages. Hong Kong’s
headline profits tax rate at 16.5% remains very competitive internationally. Our
simple and transparent tax regime, which has all along been well received by
investors and businesses, will also be maintained. In the post-BEPS 2.0 era,
different tax jurisdictions will focus on minimising the tax compliance burden on
in-scope MNE groups. We will ensure that the global minimum tax and
HKMTT are administered in an efficient and facilitating manner.

26. In addition, given that major economies have generally indicated
acceptance of the BEPS 2.0 package, MNE groups would find it difficult to
escape its effect globally. In fact, Pillar Two of BEPS 2.0 can reduce harmful
competition through lowering the corporate profits tax among jurisdictions.
Jurisdictions will now have to attract businesses through other means.  This will
be advantageous to Hong Kong as we are renowned for a number of unique edges
such as the convergence of China advantage and global advantage, excellent
connectivity, modern infrastructure, an independent judiciary, high government
efficiency, ease of obtaining financing, quality talent pools, safe public order, the
East-meets-West vibe, etc.



OTHER OPTIONS

217.

THE BILL

28.

We must amend IRO in order to give effect to the above proposals.
There is no other viable option.

The main provisions of the Bill are as follows —

(a)

(b)

(©)

(d)

(€)

(f)

Clause 8 adds a new Part 4AA (new sections 26AD to 26AH) to
IRO;

the new sections 26 AD and 26AE introduce Schedules 60 to 63 to
IRO:;

in Schedule 60 —

(i) Part 1 mainly reproduces the GloBE Model Rules with
certain amendments made by OECD;

(it) Part 2 contains short local provisions on UTPR; and

(iti) Part 3 provides for the transitional and permanent safe
harbours;

Schedule 61 contains the provisions for charging a domestic
minimum top-up tax;

Schedule 62 contains the provisions on the administration of the
IR and UTPR top-up taxes and HKMTT including —

(i) requirements for the filing of returns and notices and
provision of information relevant to the determination of
liability for any top-up taxes; and

(i) provisions modifying provisions of IRO in their
application in relation to any top-up taxes; and

Schedule 63 lists out the OECD commentaries and AGs.



LEGISLATIVE TIMETABLE

29. The legislative timetable is as follows —
Publication in the Gazette 27 December 2024
First Reading and commencement 8 January 2025

of Second Reading debate

Resumption of Second Reading to be notified
debate, committee stage and Third
Reading

IMPLICATIONS OF THE PROPOSAL

30. The proposal is in conformity with the Basic Law, including the
provisions concerning human rights. The proposal will not affect the binding
effect of the existing provisions of IRO and its subsidiary legislation. The
economic, financial and civil service implications of the proposal are set out in

_ D AnnexD. Ithasnoenvironmental, gender, family or productivity implications,
and no sustainability implications other than the economic implications.

PUBLIC CONSULTATION

31. We conducted a consultation exercise from 21 December 2023 to 20
March 2024. A total of 19 engagement sessions were held with the relevant
stakeholders during and after the consultation period. We received written
submissions from 26 respondents who were mainly from business chambers,
professional bodies, tax professionals, MNE groups, etc. There is broad support
for the Government to implement the global minimum tax and HKMTT from
2025 onwards so as to safeguard Hong Kong’s taxing rights. We have carefully
considered the respondents’ comments and largely taken on board their views on
the implementation timeline of UTPR, design of HKMTT as well as issues in
relation to tax administration and compliance when finalising the Bill.

32. We briefed the LegCo Panel on Financial Affairs (“the Panel”) on the
legislative proposal on 5 February 2024. Members were generally supportive.
An information paper summarising the feedback received and the Government’s
follow-up was issued to the Panel in late October 2024. We also shared the
paper with stakeholders whom we invited to express views during the
consultation exercise.

-10 -



PUBLICITY

33. We will issue a press release on 27 December 2024. A spokesperson
will be available to answer media and public enquiries.

BACKGROUND

34, The BEPS 2.0 package was announced by OECD in July 2021 to ensure
a fairer distribution of taxing rights in respect of profits of large MNE groups and

to set a global minimum tax rate. As of 28 May 2024, 142 jurisdictions have
accepted the BEPS 2.0 package.

ENQUIRIES
35. Enquiries on this Brief can be addressed to Mr lan Chin, Principal

Assistant Secretary for Financial Services and the Treasury (Treasury), at
2810 2317.

Financial Services and the Treasury Bureau
December 2024

-11 -
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Infand Revenue {(Amendment} (Minimum Tax for Multinational Enterprise Groups)

Bill 2024

Clause 1 1
To

Amend the Inland Revenue Ordinance (Cap. 112) to implement the

international tax reform proposals to address the base erosion and
profit shifting risks arising from digitalization of economy by
introducing a global minimum effective tax targeting certain large
multinational enterprise groups; to implement a domestic minimum
top-up tax for the purpose of safeguarding Hong Kong’s taxing rights
on those groups and their members; and to make minor
miscellaneous amendments,

Enacted by the Legislative Council.

Short title and commencement

(1} This Ordinance may be cited as the Inland Revenue
(Amendment) (Minimum Tax for Multinational Enterprise
Groups) Ordinance 2024,

(2) Subject to subsection (3), this Ordinance comes into operation
on the day on which it is published in the Gazette,

(3) Section 3(3) is deemed to have come into operation on 1
January 2024,

Inland Revenue Ordinance amended

The Inland Revenue Ordinance (Cap. 112) is amended as set out in
sections 3 to 16,

Section 2 amended (interpretation)
(1}  Section 2(1)—




Inland Revenue (Amendment) (Minimum Tax for Multinational Enterprise Groups)

Clause 3

Bill 2024

Repeal the definition of service provider
Substitute
“service provider (5 IGFEHLE—

(a)

®
©

(D

except in relation to a provision of Part 9 or 9A or
Schedule 62—has the meaning given by section
50A(1);

in relation to a provision of Part 9—has the meaning
given by section 51AAD(8);

in relation to a provision of Part 9A—has the
meaning given by section 58B(2); or

in relation to a provision of Schedule 62—has the
meaning given by section 2 of that Schedule;”.

(2) Section 2(1)}—
Add in alphabetical order
“HEKMTT (&5 {5 2 F)—see section 26AF(4);
TIR top-up tax (BN A IREIE TR —see section 26AE(2);
profits tax (FSH—

(a)

(b)

in this Ordinance {except in a reference to profits tax
under Part 4 (however worded) or to provisional

- profits tax), means, subject to paragraph (b)}—

(i) profits tax under Part 4 (including provisional
profits tax under Part 10B); or

(il) = top-up tax under Part 4AA; or

in Parts 4, 7, BAA, 8A, 9A and 10B and Schedules
relating to provisions of those Parts, means profits
tax under Part 4 (including provisional profits tax
under Part 10B);

top-up tax (ff £557) means—

Inland Revenue (Amendment) {(Minimum Tax for Multinational Enterprise Groups)

Clause 4

Bill 2024

(a) DR top-up tax;
{b) UTPR top-up tax; or
(c) HKMTT;

UTPR top-up tax ({&F5 52 4 Bl B #8 )—see section

26AE(2);".

(3) After section 2(8)—

“(9) Unless otherwise provided by this Ordinance, an entity is

a tax resident in Hong Kong if —

(a) where the entity is a company—the entity is
incorporated in Hong Kong or, if incorporated
outside Hong Keong, normally managed or
controlled in Hong Kong; or

(b) inany other case—the entity is constituted under the
laws of Hong Kong or, if otherwise constituted,
normally managed or controlled in Hong Kong,”.

Section 4 amended (official secrecy)
After section 4(6)—

“(7) Despite anything contained in this section, the

Comimnissioner, or any officer of the Inland Revenue
Department authorized by the Commissioner in that
behalf, may communicate to any entity or permanent
establishment of an MNE group any matter that comes to
his or her knowledge in connection with the
implementation of the GloBE rules and HKMTT under
Part 4A A, it doing so is necessary for—




Inland Revenue (Amendment) (Minimum Tax for Multinational Enterprise Groups)

Clause 5

Bill 2024

4

{(a) the determination of the amount (if any) of top-up
tax payable by, or chargeable in respect of the
income of, any enfify or permanent establishment of
the MNE group; or

(b) the performance of duties under this Ordinance
involving top-up tax.”,

Section 14IM amended (calculation of net payments of finance

charges or interest for funding leases)
Section 14IM{3)—

Repeal

“A=B-C-D-E+F”
Substitute
“A=B-C~-D+E+F”

Section 16 amended (ascertainment of chargeable profits)

(1) Section 16(1)(c) and (ca)}—
Repeal

“gubsection (21)”
Substitute

“subsections (2J) and (2L)”.
After section 16(2K)---

@

Add

CG(ZL)

Subsection (1}(c) and (ca) does not apply in relation to
any top-up tax paid, in a territory outside Hong Kong,
under an IIR or UTPR within the meaning of the OECD
GloBE model rules (as defined by section 26AD(1))
implemented and administered in that territory (whether
or not a qualified IIR or qualified UTPR).”.

Intand Revenue {Amendment) (Minimum Tax for Multinational Enterprise Groups)

Bill 2024
Ciause 7 5
7. Section 25A added
After section 25—
Add

“25A. Reimbursement for top-up tax not taken into account for
purposes of Part 4

(1) A payment made to a designated paying entity of an MNE
group by another constituent entity of the MNE group in
respect of, but not exceeding, the amount of UTPR top-
up tax or HIKMTT that the other constituent entity would
have been chargeable to for the fiscal year had section 31
of Schedule 62 not applied, must not be taken into account
in calculating the profits or loss of either entity for the
purposes of profits tax under this Part.

(2) An expression in subsection (1) that is also used in
Schedule 62 has the same meaning as in that Schedule.”.

8. Part 4AA added
After Part 4
Add

“Part 4AA

Minimum Tax for Multinational Enterprise
Groups
Notes—

1. The purpose of this Part and Schedules 60 to 63 is o implement, in
Hong Kong, the Global Anti-Base Erosion Model Rules (QECD
GloBE model rules) as part of the OECD/G20 Base Erosion and Profit
Shifting (BEPS) Project.




inland Revenue (Amendment) (Minimum Tax for Multinational Enterprise Groups)

Clause 8

Bill 2024

6

The OECD GloBE model rules ensure a multinational enterprise
group, with an annual consolidated revenue of at least EUR 750
million in at least 2 of the 4 fiscal years immediately preceding the
curtent fiscal year (in-scope MNE group), pays & minimum level of
tax (currently at 15%) on the income arising in each of the jurisdictions
where it operates.

The OECD GloBE model rules consist of the income inclusion rule
({IR) and the undertaxed profits rule (UTPR). The IIR and UTPR, as
applied to constituent entities located in a jurisdiction, are explained in
Notes 4 to 8 respectively.

For the purposes of the IIR and UTPR, an in-scope MNE group must-—
{a) identify, for each jurisdiction in which the group operates
(aperating jurisdiction), the constituent entities of the group;
and
(b)  for each operating jurisdiction—
(i} determine for each constituent entity operating there—

(A) its income (or Joss) for the purposes of the OECD
GloBE model rules; and

{B) the tax attributable to the income for the purposes
of the OECD GloBE model rules;

(iiy determine—

{A) the aggregate income (or loss) under subparagraph
(iXA) for all constituent entities in the operating
jurisdiction; and

(B) the aggregate tax under subparagraph (i)(B) for alt
constituent entities in the operating jurisdiction;
and

(i) determine the effective tax rate for the operating
jurisdiction by dividing the result of subparagraph (ii)(B)
by the result of subparagraph (ii)}{A).
A low-tax jurisdiction is an operating jurisdiction for which the
effective tax rate is below the minimum rate,

The top-up tax for a low-tax jurisdiction is the product of—
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{a) the excess income (the result of Note 4(b)(ii(A) for the
Jurisdiction less a substance-based income exclusion for the
jurisdiction); and

(b) the top-up tax percentage (that is, the Jifference between the
minimum tax rate and the effective tax rate for the jurisdiction).

A parent entity of the MNE group located in Hong Kong is subject to
the IIR implemented in Hong Kong. Under the IIR, the top-up tax is
charged at the level of the parent entity, in proportion to its ownership
interests in those constituent entities in the low-tax jurisdictions, other
than Hong Kong,

The UTPR is a backstop to the IIR, as explained below—

{a)  all or part of the top-up tax computed for the constituent entities
of the MINE group operating in low-tax jurisdictions may not be
fully brought into charge under 1R, especially if the ultimate
parent entity is not located in a jurisdiction implementing IIR;

(b)  under the UTPR, that top-up tax not brought into charge is the
UTPR top-up tax amount, which—

(iy is allocated among Hong Kong and other jurisdictions
implementing the UTPR; and

(ify  payable by constituent entities of the MNE group located
in Hong Kong and those other jurisdictions,

Apart from its constituent entities located in a jurisdiction, joint
ventures, subsidiaries of joint ventures and stateless constituent entities
(collectively other entities) of the MNE group located or operating in
low-tax jurisdictions outside Hong Kong may render the MNE group
liable to top-up tax under the TIR or UTPR in Hong Kong.

In addition, a domestic minimum top-up tax, intended to be a qualified
domestic minimum top-ap tax under the OECD GloBE model rules, is
imposed under this Part. It is a domestic tax fully credited against tax
liability under [IR and UTPR, In effect—

{a)  should Hong Kong be & low-tax jurisdiction for an MINE group,
a domestic minimum top-up tax is payable in Hong Kong by the
constituent entities and other entities of the group located or
operating in Hong Kong; and
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{b)  the fotal amount of the domestic minimum top-up tax payable
by the entities mentioned in paragraph (a) is equal to the top-up
tax that would (in the absence of the domestic minimum top-up
tax) have been payable on the income of those entities, under
IIR implemented in other jurisdictions by parent entities in those
other jurisdictions,

26AD. Interpretation of Part 4AA
(1) In this Part—

Siscal year (WF E5E [E) has the meaning given by Article 10.1.1
of the GloBE rules;

GloBE rales ( {EIRMIZERERRALD) )—

{a) subject to paragraph (b), means the rules set out in
Part 1 of Schedule 60 (adopted rules), read together
with Part 2 of that Schedule; or

(b in—

(i} the definitions of agreed administrative
guidance, COmmentary, GloBE
implementation  framework, qualified
domestic minimum top-up tax, qualified IIR
and gqualified UTPR in Article 10.1.1 of the
adopted rules;

(ii) areference fo subject to the GloBE rules in the
adopted rules; and
(iii) areference to the scope of the GloBE rules in
the adopted rules,
means the OECD GIoBE model rules (as
implemented by any jurisdiction, if applicable);
OECD GIoBE model rules ($EE6R (R SERER

HUBi A ) ) means the rules that are set out in the
document entitled OECIYG20 Base FErosion and Profit
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Shifting Project: Tax Challenges Arising from the
Digitalisation of the FEconomy-—Global Anti-Base
Erosion Model Rules (Pillar Two) published on 20
December 2021;

OECD GloBE rules document ($854E8% (£3RM 2EhTREL
HIAL) 2#F) means a document with its title and other
particulars specified in Part 1 of Schedule 63;

OECD GloBE rules guidance (8-SR ( IR BEMFRE:
AT ¥§51) means the guidance in the OECD GloBE
rules documents and includes the specified OECD GloBE
rules guidance;

specified OECD GloBE rules guidance (}5HR4E 4088 (&
RN R AMRT) 78 5]) means any guidance in
relation to a provision of the OECD GloBE model rules
specified in column 3 of Part 2 of Schedule 63 that has
effect in relation to a corresponding provision of the
GloBE rules and is specified opposite to that provision in
column 4 of that Part,

(2) A note located in this Part or in Schedules 60, 61, 62 and
63 is provided for information only and has no legislative
effect.

26AE. Charge of top-up tax under ITR and UTPR and charge of
domestic minimum top-up tax under HKMTT

(1} The GloBE rules have effect for implementing, in Hong
Kong, the OECD GloBE model rules to ensure that a
multinational enterprise  group, with an annual
caonsolidated revenue of at least EUR 750 million in at
least 2 of the 4 fiscal years immediately preceding the
curtent fiscal year, pays a minimum level of tax at 15%




Infand Revenue {Amendment) (Minimum Tax for Multinational Enterprise Groups)

Clause 8

Bili 2624

10

@)

(3)

4)

(5)

(6)

(M

~ on the income arising in each of the jurisdictions where it

operates.

Without limiting subsection (1), the GloBE rules have
effect for charging top-up taxes undet the IIR and UTPR
within the meaning of the OECD GloBE model rules, to
be called the IIR fop-up tax and UTPR (op-up tax
respectively.

Part 3 of Schedule 60 provides for various transitional and
permanent safe harbours in relation to the implementation
of the GloBE rules.

Schedule 61 has effect for charging a domestic minimum
top-up tax within the meaning ofthe OECD GloBE model]
rules, to be called the Hong Kong minimum top-up tax
or HKMTT.,

Schedule 62 contains the provisions on the administration

of the IIR top-up tax, UTPR top-up tax and HKMTT

including—

(a) requirements for the filing of returns and notices and
provision of information relevant to  the
determination of liability for any top-up tax; and

(by provisions that disapply provisions of this
Ordinance in relation to any top-up taxes or modify
them in their application in relation to any top-up
{ax.

The IIR top-up tax is payable in relation to a fiscal year
beginning on or after | January 2025.

The UTPR top-up tax is payable in relation to a fiscal year
beginning on or after a date specified by the Secretary for
Financial Services and the Treasury by notice published
in the Gazette.
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(®)

The HKMTT is payable in relation to a fiscal year
beginning on or after 1 January 2025.

26AF. Consistency with the OECD GloBE rules documents

26AG,

(1)

(2)

This Part and Schedules 60, 61 and 62 are to be construed
in accordance with the OECD GloBE rules guidance in a
way that best serves the purpose of making provision for
the following, within the meaning of the OECD GloBE
model tules—

(a) aqualified IIR,;

(b) aqualified UTPR;

(¢} aqualified domestic minimum top-up tax;

(d) safe harbours.

The OECD GloBE rules guidance is to be given effect to
in a way that supplements, and clarifies the interpretation
and operation of, this Part and Schedules 60, 61 and 62,

Power to amend definition of OECD GloBE model rules and
Schedules 60 to 63

(M

@

The Secretary for Financial Services and the Treasury
may, by notice published in the Gazette, amend—

(a) the definition of OECD GIoBE model rules in
section 26 AD(1); and

{b) Schedules 60, 61, 62 and 63.

A notice published under subsection (1) may contain any
incidental, supplemental, evidential, consequential,
savings and transitional provisions that are expedient in
consequence of the amendments made under that
subsection.
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26AH.
—

(@

(b)

this Part

Anti-avoidance of obligations under Part 4AA

a person enters into any arrangements; and

the main purpose, or one of the main purposes, of
the person in entering into the arrangements is to
avoid any obligation under this Part (including
Schedules 60, 61, 62 and 63),

(including the Schedules) has effect as if the

arrangements had not been entered into.”.

9.  Section 50 amended (tax credits under double taxation

arrangements)

At the end of section 50—

Add

“(11) To avoid doubt, no top-up tax payable under an IR or
UTPR, within the meaning of the OECD GloBE model

rules

and implemented and administered in a territory

outside Hong Kong (whether or not a qualified IIR or
qualified UTPR) is to be allowed as a credit under this
~3ection,”,

10. Section S0AAC

amended (interpretation of Part BAA)

Section 50AAC(1), definition of OECD rules, paragraph (b)y—

Repeal

“10 July 2017”

Substitute

“20 January 20227,
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11.

12.

Section 58B amended (interpretation of Part 9A)
Section 58B(2), definition of CACR documents, paragraph (b}—

Repeal
“2018”
Substitute
“20247,

Section 79A added
Part 14, before section 80—

CC79A‘

Add

Interpretation of Part 14: offences relating to Schedule 60,

61 or 62
(1) Inthi

s Parf—

Part 4AA entity (55 4AA EPEES) means—

(a)

(b)

(c)

in relation to a provision of this Pait that relates to
any requirement, liability or obligation imposed
under Schedule 60, 61 or 62 (GloBE-related
obligation) on a HK constituent entity (however
described}, the HK constituent entity;

in relation to a GloBE-related obligation that also
applies, under Schedule 60, 61 or 62 (as the case
requires), to a HK standalone JV or HK member of
a JV group (however described), the HK standalone
IV or HK member (as the case requires); or

in relation to a GloBE-related obligation that also
applies, under Schedule 60, 61 or 62 (as the case
requires), to a Part 4AA stateless constituent entity
(however described), the stateless constituent entity.
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(2) Unless the confrary intention appears, an expression—

(a) used in a provision of this Part that relates to any
requirement, liability or obligation under Schedule
60, 61 or 62; and

(b) defined or otherwise explained in any provision of
Part 4AA or of Part 1 of Schedule 60 or of Schedule
61 or 62 (definition provisions),

has the same meaning as in the definition provisions.”.

13. Sections 800 to 80R added
After section 80N—
Add

“800. Minimum tax for MNE groups: offences by Part 4AA
entities

(1) A Pait 4AA entity commits an offence if the entity,
without reasonable excuse—

(a) fails to comply with—
() a requirement under section 3(1) of Schedule
62;
(ii) a requirement under section 5(1) of Schedule
62; or
(ifi) a requirement of a notice given to it under
section 12(1) of Schedule 62;

(b) in purported compliance with section 3{1) of
Schedule 62, files, or causes or allows to be filed on
its behalf, a top-up tax return that is misleading,
false or inaccurate in a material particular, whether
or not because any information is omitted from the
top-up tax return;
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(¢) in purported compliance with section 5(1) of

' Schedule 62, files, or causes or allows to be filed on
its behalf, a notice that is misleading, false or
inaccurate in a material particular, whether or not
because any information is omitted from the notice;
or

(d) makes any statement or provides any information
relating to any matter or thing, affecting its MNE
group’s top-up tax liability, that is misleading, false
or inaccurate in a material particular, whether or not
because anything is omitted from the statement or
information,

(2) For subsection (1)(a)(i} and (ii), (b), (c) and (d), engaging

a service provider under section 13 of Schedule 62 does

not in itself constitute a reasonable excuse.

(3) A Part 4AA entity that commits an offence under
subsection (1)(a)(i) or (ii) is liable on conviction to a fine
at level 3 and a further fine of treble the top-up tax
undercharged amount,

(4) A Part 4AA entity that commits an offence under
subsection (1){a)(ii) is lable on conviction to a fine at
level 3.

(5) A Part 4AA entity that commits an offence under
subsection {1)(b), (c) or (d) is liable on conviction to a fine
at level 3 and a further fine of treble the top-up tax
undercharged amount,

(6) In case of an offence under subsection (1)(a), the court
may order the Part 4A A entity, within a time specified in
the order, to do the act that the entity has failed to do.
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&)

(10)

(11)

Any Part 4AA entity that does not comply with an order
of the court under subsection (6) commits an offence and
is liable on conviction to a fine at level 4.

In relation to a Part 4AA entity that is not a corporation,
this section applies to a person who acts for the entity or
is responsible for the management of the entity as if a
reference to a Part 4AA enlity in this section were a
reference to that person.

In relation to a Part 4AA entity that is a permanent
establishment of a main entity, this section also applies to
the main entity as if a reference to a Part 4AA entity in
this section were a reference to the main entity.

In subsection (1)(d), in relation to a Part 4AA entity of an
MNE group, a reference to a matter or thing affecting the
MNE group’s top-up tax Hability is a reference to a matter
or thing relevant to the determination of any top-up tax
payable by a Part 4A A entity of the MNE group.

In subsections (3) and (5)—

top-up tax undercharged amount (3§ 25/ DEFREO—

(a) for an offence that relates to a failure to comply with
a provision of Schedule 62—means the amount of
top-up tax that has been undercharged as a result of
the failure, or would have been so undercharged if
the failure had not been detected; or

(b) for an offence that relates to any top-up tax return,
© notice, statement or information that is misleading,
false or inaccurate in a material particular—means

the amount of top-up tax that—

(i)  has been undercharged as a result of the top-up
tax refurn, notice, statement or information; or
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(iiy would have been so undercharged if the top-up
tax return, notice, statement or information had
been accepied as correct.

80P. Minimum tax for MNE groups: offences by service
provider

1

@)

3

(4)

This section applies if a service provider is engaged by a
Part 4AA enfity under section 13 of Schedule 62 to file,
for or on behalf of a Part 4A A entity—

(a) atop-up tax return; or

(b) anotice required to be filed under a provision of that
Schedule.

A person who is a service provider engaged to carry out a
Patt 4AA entity’s obligations under section 3(1) of
Schedule 62 commits an offence if the person, without
reasonable excuse, fails to cause a top-up tax return to be
filed as required by that section.

A person who is a service provider engaged to carry out a
Part 4AA entity’s obligations under section 5(1) of
Schedule 62 commits an offence if the person, without
reasonable excuse, fails to cause a notice to be filed as
reguited by that section.

A person who is a setvice provider commits an offence
if—
(a) the person, without reasonable excuse and in
purported compliance with section 3(1) of Schedule
62, files on behalf of a Part 4A A entity, or causes or
~ allows the entity to file, a fop-up tax return not in
accordance with the information provided, or
instructions given, by the entity to the service
provider; and
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(b) the top-up tax return is misleading, false or
inaccurate in a material particular, whether or not
because any information is omitted from the top-up
tax return.

(5) A person who is a service provider commits an offence
if—

{a) the person, without reasonable excuse and in
purported compliance with section 5(1) of Schedule
62, files on behalf of a Part 4A A entity, or causes or
allows the entity to file, a notice not in accordance
with the information provided, or instructions given,
by the entity to the service provider; and

(t) the notice is misleading, false or inaccurate in a
material particular, whether or not because any
information is omitted from the notice.

(6) A person who commits an offence under subsection (2),
(3), (4) or (5) is liable on conviction to a fine at level 3.

(7) The court may order a person who commits an offence
under subsection {2) or (3) to do, within the time specified
in the otder, the act that the person has failed to do.

(8) A person who fails to comply with an order of the court
under subsection (7) commits an offence and is liable on
conviction to a fine at level 6.

80QQ. Minimum tax for MINE groups: offences by directors etc. of

&

Part 4AA entities and service provider

If—

(a} any of the following persons is a corporation—

(i) a Part 4AA entity that commits an offence
under section 800;
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14,

(i) a person who commits an offence under
section 800 by virtue of section 800(8) or (9);

(iii) a service provider that commits an offence
under section 80P; and

(b) the offence was committed with the consent or
connivance of a director, or other officer concerned
inthe management, of the corporation, or any person
purporting to act as such director or officer
(specified person),

the director or officer or specified person, as the case requitres,
also commits the offence and is liable on conviction to the
penalty provided for that offence.

80R. Minimum tax for MNE groups: miscellaneous provisions
for certain offences

(D

@)

Despite section 26 of the Magistrates Ordinance (Cap.
227, proceedings in respect of an offence under section
800, 80P or 80Q} {other than an indictable offence) may
be brought no later than the later of the following-—

(a) the expiry of 2 years from the day on which the
offence was discovered by the Commissioner;

{b) the expiry of 6 years after the day on which the
offence was committed.

The Commissioner may compound an offence under
section 800, 80P or 80Q, and may, before judgment, stay
or compound any proceedings instituted for the offence.”.

Section 82 amended (penal provisions relating to fraud, ete.)
(1) After section 82(1AAC)—

Add
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“(1IAAD) A person commits an offence if the person either—

(a)

(b)

wiltully, with intent to evade top-up tax or to assist
any other petsen to evade top-up tax, and in
purported compliance with a requirement under
section 3(1) or 5(1) of Schedule 62, provides
information that is misleading, false or inaccutate in
a matetial particular; or

wilfully, with intent to evade top-up tax or to assist
any other person to evade top-up tax, omits anything
from the statement made or information provided, in
relation to any matter or thing affecting an MNE
group’s top-up tax liability, in purported compliance
with the requirement.”.

{2) After section 82(1A)Y— )

Add

“(1B) A person who commits an offence under subsection
(1AAD) is liable—

(a} onsummary conviction to—

(i) afine atlevel 3;

(i) a further fine of treble the top-up tax
undercharged amount; and

(iit)y imprisonment for 6 months; or

(b} on indictment to—

(i) afine at level 5;

(ii) a further fine of ftreble the top-up tax
undercharged amount; and

(iiiy imprisonment for 3 years.”.

(3) Section 82(3), Chinese text, definition of P FDEE—
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15,

Repeal

[13==21 33

A °
Substitute
(4) Section 82(3)--
Add in alphabetical order

“top-up tax undercharged amount (# EH VD EFEED, in
relation to an offence, means the amount of top-up tax
that— :

(2) has been undercharged as a result of the offence; or

(b} would have been so undercharged, had the offence
not been detected;”,

(5) After section 82(3)—
Add

“(4)  Section 800(10) applies to subsection (1AAD)Db) as it
applies to section 800(1)(d).”.

Section 82A amended (additional tax in certain cases)
(1)  After section 82A{1K)}—
Add
“(aLy If—
(a) a person that is a Part 4AA entity of an MNE
group—-
(i) without reasonable excuse, fails to comply
with section 3(1) of Schedule 62;

(ify without reasonable excuse, fails to comply
with section 5(1) of Schedule 62;
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(1M)

(iii) without reasonable excuse and in purported
compliance with section 3(1) of Schedule 62,
files, or causes or allows to be filed on its
behalf, a top-up tax return that is misleading,
false or inaccurate in a material particular,
whether or not because any information is
omitted from the top-up tax return;

(iv) without reasonable excuse and in purported
compliance with section 5(1) of Schedule 62,
files, or causes or allows to be filed on its
behalt, a notice that is misleading, false or
inaccurate in a material particular, whether or
not because any information is omitted from
the notice; or

(v) without reasonable excuse, makes any
statement or provides any information relating
to any matter or thing, affecting the MNE
group’s top-up tax liability, that is misleading,
false or inaccurate in a material particular,
whether or not because anything is omifted
from the statement or information; and

{b) no prosecution for an offence under section 800 or
82 has been instituted in respect of the same facts,

the person is liable o be assessed under this section to
additional tax of an amount not exceeding treble the top-
up tax undercharged amount.

In relation to a Part 4AA entity that is not a corporation,
subsection (1L.) applies to a person who acts for the entity
or is responsible for the management of the entity as ifa
reference to a Part 4AA entity in that subsection were a
reference to that person.

et
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€

4

{IN) In relation to a Part 4AA entity that is a permanent
- establishment of a main entity, subsection (IL) also
applies to the main entity as if a reference to a Part 4AA
entity in that subsection were a reference to the main
entity.
(10) Section 800(10) applies to subsection (1L)(a)(v) as it
applies to section 800O(1){d).”.

Afler section 82A(4)(a)(1)(H)—
Add

“(I) for additional tax to be assessed under subsection
(1L)—the alleged failure to comply with section 3(1) or
5(1) of Schedule 62 or the allegation that the top-up tax
return, notice, statement or information is misleading,
false or inaccurate in a material particular;”,

Section 82A(9), Chinese text, definition of /0 @ /7 &f,
paragraph {(b)—
Repeal

[{3=57 3 LE]

A °
Substitute

wikhs o9

BA
Section 82A(9)—
Add in alphabetical order

“top-up tax undercharged amount (7§ 25/ D0

(a) for additional tax assessed because of a failure to
comply with a provision of Schedule 62—mneans the
amount of top-up tax that has been undercharged as
a result of the failure, or would have been so
undercharged if the failure had not been detected; or
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(b) foradditional tax assessed because of any top-up tax
return, notice, statement or information that is
misleading, false or inaccurate in a material
particular—means the amount of top-up tax that—

(1) has been undercharged as a result of the fop-up
tax return, notice, statement or information; or

(ii) would have been so undercharged if the top-up
tax return, notice, statement or information had
been accepted as correct;”.

16, Schedules 60 to 63 added
After Schedule 59—

Add
“Schedule 60
[ss. 26AD, 26AE, 26AF,
26AG, 26AH & T9A &
Schs. 61 & 62]
GloBE Rules
Part1
Notes—

1. This Part adopts the OBECD GloBE model rules (except Articles 2.4.2,

8.1, 8.3 and 9.4 of those rules) with certain necessary changes made.

2, Notes are added, after certain Articles in this Part, to refer to the
relevant specified OECD GloBE rules guidance.

3. Also, notes are added, after certain Asticles in this Part, to point out
modifications made to those Articles by Part 2 of this Schedule.
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Chapter 1 Scope
Article 1.1, Scope of GloBE rules

[.I1.1.  The GloBE rules apply to constituent entities that are members
of an MNE group that has annual revenue of EUR 750 million
or more in the consolidated financial statements of the ultimate
parent entity (UPE) in at least two of the four fiscal years
immediately preceding the tested fiscal year. Further rules are
set out in Article 6.1 which modify the application of the
consolidated revenue threshold in certain cases.

1.1.2. If one or more of the fiscal years of the MNE group taken into
account for purposes of Article 1.1.1 is of a period other than
12 months, for each of those fiscal years the EUR 750 million
threshold is adjusted proportionally to correspond with the
length of the relevant fiscal year.

1.1.3. Entities that are excluded entities are not subject to the GloBE
riles,

Article 1.2, MNE group and group

1.2.1.  An MNE group means any group that includes at least one
entity or permanent establishment that is not located in the
jurisdiction of the ultimate parent entity.

1.2.2. A group means a collection of entities that are related through
ownership or control such that the assets, liabilities, income,
expenses and cash flows of those entities:
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1.2.3,

(a) are included in the consolidated financial statements of
the ultimate parent entity; or

(b) are excluded from the consolidated financial statements of
the ultimate parent entity solely on size or materiality
grounds, or on the grounds that the entity is held for sale.

A group also means an entity that is located in one jurisdiction
and has one or more permanent establishments located in other
jurisdictions provided that the entity is not a part of another
group described in Article 1.2.2,

Article 1.3. Constitnent entity

1.3.1.

1.3.2,

1.3.3,

A constituent entity is:
{a) any entity that is included in a group; and

(b) any permanent establishment of a main entity that is
within paragraph (a).

A permanent establishment that is a constituent entity under
paragraph (b) above shall be treated as separate from the main
entity and any other permanent establishment of that main
entity.

A constituent entity does not include an entity that is an
excluded entity.

Article 1.4. Ultimate parent entity

1.4.1.

Ultimate parent entity means either:
{a) an entity that:
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i. owns directly or indirectly a controlling interest in
any other entity; and
ii, is not owned, with a controlling interest, directly or
indirectly by another entity; or
{b) the main entity of a group that is within Article 1.2.3.
Note—

I relation to Article 1.4.1, see the specified OECD GloBE rules guidance
in— '
(8)  paragraphs 36.1 to 36,4 of Chapter 1 of the 2023 Commentary;
and

{b)  section 1.4 of the Feb-2023 Administrative Guidance.

Article 1.5, Excluded entity

1.5.1.

152,

An excluded entity is an entity that is:

(a) apovernmental entity;

(b) aninternational organisation;

(c) a non-profit organisation;

(d} & pension fund;

(e} aninvestment fund that is an ultimate parent entity; or

(f) areal estate investment vehicle that is an ultimate parent
entity. '

An excluded entity is also an entity:

(a) where at least 95% of the value of the entity is owned
(directly or through a chain of excluded entities) by one
or more excluded entities referred to in Article 1.5.1
(other than a pension services entity) and where that entity:
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i. operates exclusively or almost exclusively to hold
assets or invest funds for the benefit of the excluded
entity or entities; or

il. only carries out activities that are ancillary to those
carried out by the excluded entity or entities; or

(b) where at least 85% of the value of the entity is owned
(directly or through a chain of excluded entities), by one
or more excluded entities referred to in Article 1.5.1
(other than a pension services entity) provided that
substantially all of the entity’s income is excluded
dividends or excluded equity gain or loss that is excluded
from the computation of GIoBE income or loss in
accordance with Articles 3.2.1(b) or (¢).

Notes—

L. In relation to Article 1.5.2, see the specified OECD GioBE rules
guidance in—
(a)  paragraph 43.1 of Chapter I of the 2023 Commentary; and
(b)  section 1.5 of the Feb-2023 Administrative Guidance.

2, In relation to Article 1.5.2{a), see the specified OECD GloBE rules
guidance in paragraph 45 of Chapter 1 of the 2023 Commentary.

3. In relation to Asticle 1.5.2(a), see the specified ORCD GloBE rules
guidance in—-
(a)  paragraph 54.1 of Chapter 1 of the 2023 Commentary; and
(b) seption 1.5 of the Feb-2023 Administrative Guidance.

4, In relation to Article 1.5.2(a)ii, see the specified OECD GioBE rules

guidance in— :

{a)  paragraphs 54.2 to 54.5 of Chapter 1 of the 2023 Commentary;
and

{b)  section 1.6 of the Feb-2023 Administrative Guidance.
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1.53.

A filing constituent entity may elect not to treat an entity as an
excluded entity under Article 1.5.2. An election under this
Article is a five-year election.

Chapter 2 Charging Provisions

Article 2.1. Application of the ITR

2.1.1,

A constituent entity, that is the ultimate parent entity of an
MNE group, located in Hong Kong that owns (directly or
indirectly) an ownership inferest in a low-taxed constituent
entity at any time during the fiscal year shall pay a tax in an
amount equal to its allocable share of the top-up tax of that low-
taxed constituent entity for the fiscal year.

An intermediate parent entity of an MINE group located in Hong
Kong owns {directly or indirectly) an ownership interest in a
low-taxed constituent entity at any time during a fiscal year
shall pay a tax in an amount equal to its aflocable share of the
top-up tax of that low-taxed constituent entity for the fiscal
year.

Article 2.1.2 shall not apply if:

{a)} the ultimate parent entity of the MNE group is required to
apply a qualified IIR for that fiscal year; or

(b) another intermediate parent entity that owns (directly or
indirectly) a controlling interest in the intermediate parent
entity is required to apply a qualified IIR for that fiscal
year,

Notwithstanding Articles 2.1.1 to 2.1.3, a partially-owned
parent entity located in Hong Kong that owns (directly or
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indirectly) an ownership interest in a low-taxed constituent
entity at any time during the fiscal year shall pay a tax in an
amount equal to its allocable share of the top-up tax of that low-
taxed constituent entity for the fiscal year.

Article 2.1.4 shall not apply if the partially-owned parent entity
is wholly owned (directly or indirectly) by another partially-
owned parent entity that is required to apply a qualified IIR for
that fiscal year.

A parent entity located in Hong Kong shall apply the provisions
of Articles 2.1.1 to 2.1.5 with respect to a low-taxed constituent
entity that is not located in Hong Kong.

Article 2.2, Allocation of top-up tax under the IR

22.1.

222

2.23.

A parent entity’s allocable share of the top-up tax of a low-
taxed constituent entity is an amount equal to the top-up tax of
the low-taxed constituent entity as calculated under Chapter 5
multiplied by the parent entity’s inclusion ratio for the low-
taxed constituent entity for the fiscal year.

A parent entity’s inclusion ratio for a low-taxed constituent
entity for a fiscal year is the ratio of {a) the GIoBE income of
the low-taxed constituent entity for the fiscal year, reduced by
the amount of such income attributable to ownership interests
held by other owners, to (b) the GloBE income of the low-taxed
constituent entity for the fiscal year.

The amount of GloBE income attributable to ownership
interests in a low-taxed constituent entity held by other owners
is the amount that would have been freated as attributable to
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such owners under the principles of the acceptable financial
accounting standard used in the ultimate parent entity’s
consolidated financial statements if the low-taxed constituent
entity’s net income were equal to its GloBE income and:

(a) the parent entity had prepared consolidated financial
statements in accordance with that accounting standard
(the hypothetical consolidated financial statements);

(b) the parent entity owned a controlling interest in the low-
taxed constituent entity such that all of the income and
expenses of the low-taxed constituent entity were
consolidated on a line-by-line basis with those of the
parent entity in the hypothetical consolidated financial
statements;

{c) all of the low-taxed constituent entity’s GloBE income
were attributable to transactions with persons that are not
group entities; and

(d)" all ownership interests not directly or indirectly held by
the parent entity were held by persons other than group
entities.

2.2.4. Inthe case of a flow-through entity, GIoBE income under this

Article shall not include any income allocated, pursuant to
Article 3.5.3, to an owner that is not a group entity.

Article 2.3, IIR offset mechanism

2.3.1.

A parent entity that owns an ownership interest in a low-taxed
constituent entity indirectly through an intermediate parent
entity or a partially-owned parent entity that is not eligible for
an exclusion from the IR under Article 2.1.3 or 2.1.5 shall
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reduce its allocable share of a top-up tax of the low-taxed
constituent entity in accordance with Article 2.3.2.
2.3.2.  The reduction in Article 2.3.1 will be an amount equal to the

pottion of the parent entity’s allocable share of the top-up tax
that is brought into charge by the intermediate parent entity or
the partially-owned parent entity under a qualified IIR.

Article 2.4. Application of the UTPR

241

2.4.2.

243,

Constituent Entities of an MNE Group located in Hong Kong
shall be denied a deduction (or required to make an equivalent
adjustment under domestic law) in an amount resulting in those
Constituent Entities having an additional cash tax expense
equal to the UTPR Top-up Tax Amount for the Fiscal Year
allocated to Hong Kong,

Note—

Article 2.4.1 is modified by Part 2 of this Schedule to suit circumstances in
Hong Kong.

[Article 2.4.2 of the OECD GloBE model rules is omitted. ]

Article 2.4.1 shall not apply to a constituent entity that is an
investment-related entity.

Article 2,5, UTPR fop-up tax amount

2.5.1.

The total UTPR top-up tax amount for a fiscal year shall be
equal to the sum of the top-vp tax calculated for each low-taxed
constituent entity of an MNE group for that fiscal year
(determined in accordance with Article 5.2), subject to the
adjustments set out in this Article 2.5 and Article 9.3.
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2,5.2,

2.5.3.

The top-up tax calculated for a low-taxed constituent entity that
is otherwise taken into account under Article 2.5.1 shall be
reduced to zero if all of the ultimate parent entity’s ownership
interests in such low-taxed constituent entity are held directly
or indirectly by one or more parent entities that are required to
apply a qualified IIR in the jurisdiction where they are located
with respect to that low-taxed constituent entity for the fiscal
year.

Where Article 2.5.2 does not apply, the top-up tax calculated
for a low-taxed constituent entity that is otherwise taken into
account under Article 2.5.1 shall be reduced by a parent entity’s
allocable share of the top-up tax of that low-taxed constituent
entity that is brought into charge under a qualified IIR.

Article 2,6, Allocation of top-up tax for the UTPR

2.6.1.

Subject to Articles 2.6.2 and 2.6.3, the UTPR top-up tax
amount allocated to Hong Kong shall be determined by
multiplying the total UTPR top-up tax amount determined in
Atrticle 2.5.1 by Hong Kong’s UTPR percentage. The UTPR
percentage of Hong Kong shall be determined each fiscal year
for each MNE group as follows:

Number of employees Total value of tangible assets

50% x in Hong Kong ~ + 50% x in Hong Kong
Number of employees Total value of tangible assels
in all in all UTPR jurisdictions

UTPR jurisdictions

where, for each fiscal year:
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2.6.2,

{a) the number of employees in Hong Kong is the total
number of employees of all the constituent entities of the
MNE group located in Hong Kong;

(b) the number of emplayees in all UTPR jurisdictions is the
total number of employees of all the constituent entities
of the MNE group located in a jurisdiction that has a
qualified UTPR in force for the fiscal yeat;

{c} the total value of tangible assets in Hong Kong is the sum
of the net book values of (angible assets of all the
constituent entities of the MNE group located in Hong
Kong;

{d) the total value of tangible assets in all UTPR jurisdictions
is the sum of the net book values of tangible assets of all
the constituent entities of the MNE group located in a
jurisdiction that has a qualified UTPR in force for the
fiscal year.

For purposes of Article 2.6.1,

(a) the number of employees employed and the net book
value of tangible assets held by an investment-related
entity shall be excluded from the elements of the formula
for allocating the total UTPR top-up tax amount;

(b) the number of employees employed and the net book
value of tangible assets held by a flow-through entity that
are not allocated to permanent establishments shall be
allocated to the constituent entities (if any) that are located
in the jurisdiction where the flow-through entity was
created. The number of employees employed and the net
book value of tangible assets held by a flow-through
entity that are not allocated either to permanent
establishments or under this provision shall be excluded
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2.6.3,

2.6.4.

from the formula for allocating the total UTPR. top-up tax
amount.

Notwithstanding Article 2.6.1, the UTPR percentage of a
UTPR jurisdiction for an MINE group is deemed to be zero for
a fiscal year as long as the top-up tax amount allocated to the
UTPR jurisdiction in a prior fiscal year has not resulted in the
constituent entities of this MNE group located in the UTPR
jurisdiction having an additional cash tax expense equal, in
total, to the UTPR top-up tax amount for that prior fiscal year
allocated to the UTPR jurisdiction. The number of employees
and the tangible assets of the constituent entities of this MNE
group located in a jurisdiction with a UTPR percentage of zero
for a fiscal year shall be excluded from the formula provided
under Article 2.6.1 for allocating the total UTPR top-up tax
amount for that fiscal year.

Atticle 2.6.3 does not apply for a fiscal year if all jurisdictions
with a qualified UTPR in force for the fiscal year have a UTPR
percentage of zero for the MNE group for that fiscal year.
Note—

Part 2 of this Schedule provides for allocation of top-up tax for the UTPR
among constituent entities of an MNE group located in Hong Kong.

Chapter 3 Computation of GloBE Income or Loss

Article 3.1. Financial accounts

3.L.1.

The GloBE income or loss of each constituent entity is the
financial accounting net income or loss determined for the
constituent entity for the fiscal year adjusted for the items
described in Article 3.2 to Article 3.5.
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3.1.2.

Financial accounting net income or loss is the net income or
loss determined for a constituent entity (before any
consolidation adjustments eliminating intra-group transactions)
in preparing consolidated financial statements of the ultimate
parent entity.
Note—
In relation to Asticle 3.1.2, see—
(1)  the specified OECD GloBE rules guidance in paragraphs 3 and
4 of Chapter 3 of the 2023 Commentary; and
(b) the specified OECD GIoBE rules guidance in—
(i} paragraphs 5 to 5.6 of Chapter 3 of the 2023
Commentary; and
(i)  section 1 of the Jul-2023 Administrative Guidance,

If it is not reasonably practicable to determine the financial
accounting net income or loss for a constituent entity based on
the accounting standard used in the preparation of consolidated
financial statements of the ultimate parent entity, the financial
accounting net income or loss for the constituent entity for the
fiscal year may be determined using another acceptable
financial accounting standard or an authorised financial
accounting standard if;

(a) the financial accounts of the constituent enfity are
maintained based on that accounting standard;

(b) the information contained in the financial accounts is
reliable; and

(c) permanent differences in excess of EUR 1 million that
arise from the application of a particular principle or
standard to items of income or expense or transactions
that differs from the financial standard used in the
preparation of the consolidated financial statements of the
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ultimate parent entity are conformed to the treatment
requited under the accounting standard used in the
consolidated financial statements of the uitimate parent
entity.

Note—

In relation to Article 3.1.3, see—

(a) the specified GECD GloBE rules guidance in paragraph 13 of
Chapter 3 of the 2023 Commentary; and

(b)  the specified OECD GloBE rules guidance in—

(i) paragraph 16.1 of Chapter 3 of the 2023 Commentary;
and

(ify  section 1 of the Jul-2023 Administrative Guidance.

Article 3.2, Adjustments to determine GloBE income or loss

3.2.1

A constituent entity’s financial accounting net income or loss
is adjusted for the following items to arrive at that entity’s
GloBE income or loss: '

(a) mnettaxes expense;

(b)Y excluded dividends;

{c) excluded equity gain or loss;

(d) included revaluation method gain or loss;

{e) gain or loss from disposition of assets and liabilities
excluded under Article 6.3;

(f) asymmetric foreign currency gains or losses;
(g) policy disallowed expenses;

(h) prior period errors and changes in accounting principles;
and

(i) accrued pension expense.
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Notes—
1. In relation fo Articie 3.2.1, see the specified OECD GloBE rules
guidance in—
(2)  paragraphs 86.1 to 86.7 of Chapter 3 of the 2023 Commentary;
and _
(b)  section 2.4 of the Feb-2023 Administrative Guidance.
2. In relation to Article 3.2.1(b), see—

(a) the specified OECD GloBE rules guidance {certain movements
in an insurance company’s reserves are not allowed as a
deduction in the computation of GloBE income ot loss) in—

(i) paragraphs 36 and 45 of Chapter 3 of the 2023
Commentary; and

(ii) sections 3.4 and 3.5 of the Feb-2023 Administrative
Guidance; and

{b)  the specified OECD GloBE rules guidance (five-year election
to include, in the computation of GloBE income or loss, ail
dividends with respect to portfolio shareholdings, whether or
not short-term portfolio shareholdings) in—

(i) paragraph 45 of Chapter 3 of the 2023 Commentary; and
(i)  section 3.5 of the Feb-2023 Administrative Guidance.
3. In relation to Article 3.2.1(c), see—

(a) the speocified OECD GloBE rules guidance (five-year election
to treat foreign exchange gains or losses as an excluded equity
gain ot loss) in—

(i} paragraphs 37 to 57.3 of Chapter 3 of the 2023
Commentary; and
(i) section 2.2 of the Feb-2023 Administrative Guidance;

(by the specified OECD GloBE rules guidance (equity investment
inclusion election) in—

(i) paragraphs 574 and 57.5 of Chapter 3 of the 2023
Commentary; and

(ii) section 2.9 of the Feb-2023 Administrative Guidance;
and
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(c) the specified OECD GloBE rules guidance (expenses from
certain movernents in insurance reserves are not allowed as a
deduction in the computation of GloBE income or loss) in—
(i)  paragraph 54 of Chapter 3 of the 2023 Commentary; and
(i) section 3.4 of the Feb-2023 Administrative Guidance,
4, In relation to Article 3.2.1{f), see the specified OECD GloBE rules
suidance in—
(a)  paragraphs 66 to 74.1 of Chapter 3 of the 2023 Commentary;
and
(by section 1 of the Jul-2023 Administrative Guidance,
5. In relation to Article 3.2.1(i), see the specified OECD GloBE rules
guidance in—
{a)  paragraph 85 of Chapter 3 ofthe 2023 Commentary; and
(b} section 2.5 of the Feb-2023 Administrative Guidance,
6. In relation to Article 3.2.1(i), see the specified OECD GloBE rules
guidance in—
(a)  paragraph 86 of Chapter 3 of the 2023 Commentary; and
(b) section 2.5 of the Feb-2023 Administrative Guidance,
3.2.2. At the election of the filing constituent entity, a constituent

entity may substitute the amount allowed as a deduction in the
computation of its taxable income in its location for the amount
expensed in its financial accounts for a cost or expense of such
constituent entity that was paid with stock-based compensation.
If the stock-based compensation expense arises in connection
with an option that expires without exetcise, the constituent
entity must include the total amount previously deducted in the
computation of its GloBE income or loss for the fiscal year in
which the option expires. The election is a five-year election
and must be applied consistently to the stock-based
compensation of all constituent entities located in the same
jurisdiction for the year in which the election is made and all
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3.2.3.

subsequent fiscal years. If the election is made in a fiscal year
after some of the stock-based compensation of a transaction has
been recorded in the financial accounts, the constituent entity
must include in the computation of its GloBE income or loss
for that fiscal year an amount equal to the excess of the
cumulative amount allowed as an expense in the computation
of its GloBE income or loss in previous fiscal years over the
cumulative amount that would have been allowed as an expense
if the election had been in place in those fiscal years, If the
election is revoked, the constituent entity must include in the
computation of its GloBE income or loss for the revocation year
the amount deducted pursuant to the election that exceeds
financial accounting expense accrued in respect of the stock-
based compensation that has not been paid.

Any transaction between constituent entities located in
different jurisdictions that is not recorded in the same amount
in the financial accounts of both constituent entities or that is
not consistent with the arm’s length principle must be adjusted
so as to be in the same amount and consistent with the arm’s
length principle. A loss from a sale or other transfer of an asset
between two constituent entities located in the same
jurisdiction that is not recorded consistent with the arm’s length
principle shali be recomputed based on the arm’s length
principle if that loss is included in the computation of GloBE
income or loss. Rules for allocating income or loss between a
main entity and its permanent establishments are found in
Article 3.4,

Note—

In relation to Article 3.2.3, see the specified OECD GioBE rules guidance in
paragraphs 100 to 103 of Chapter 3 of the 2023 Commentary.
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3.2.4. Qualified refundable tax credits and marketable transferrable
tax credits shall be treated as income in the computation of
GloBE income or Joss of a constituent entity. Non-qualified
refundable tax credits shall not be treated as income in the
computation of GloBE income or loss of a constituent entity,
Note—
In relation to Article 3.2.4, seg~-
(a) the specified OECD GloBE rules guidance in—
(i} paragraphs 112.1 to 114.1 of Chapter 3 of the 2023
Commentary; and
(i) section 2 of the Jul-2023 Administrative Guidance;
(b) the specified OECD GloBE rules guidance in—
(i) paragraphs 57.6 to 57.12 of Chapter 3 of the 2023
Commentary;
(if) section 2.9 of the Feb-2023 Administrative Guidance;
and
(iii)  section 2 of the Jul-2023 Administrative Guidance; and -
(¢}  the specified OECD GloBE rules guidance in—
(iy paragraphs 57.10.1 to 57.10.3 of Chapter 3 of the 2023
Commentary; and
(iiy section 2 of the Jul-2023 Administrative Guidance.
3.2.5.  Withrespect to assets and liabilities that are subject to fair value

or impairment accounting in the consolidated financial
statements, a filing constituent entity may elect to determine

. gains and losses using the realisation principle for purposes of

computing GloBE income. The election is a five-year election
and applies to all constituent entities located in the jurisdiction
to which the election applies. The election applies to all assets
and liabilities of such constituent entities, unless the filing
constituent entity chooses to limit the election to tangible assets
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3.2.6.

of such constituent entities or to constituent entities that are
investment-related entities. Under this election:

(a) all gains or losses attributable to fair value or impairment
accounting with respect to an asset or liability shall be
excluded from the computation of GloBE income or loss;

(b) the carrying value of an asset or liability for purposes of
determining gain or loss shall be its cartying value
adjusted for accumulated depreciation at the later of:

(i) the first day of the election year, or

(ii) the date the asset was acquired or liability was
incurred; and

(¢) if'the election is revoked, the GloBE income or loss of the
constituent entities is adjusted by the difference at the
beginning of the revocation year between the fair value of
the asset or liability and the carrying value adjusted for
accumulated depreciation of the asset or liability
determined pursuant to the election.

Where there is aggregate asset gain in a jurisdiction in a fiscal
year, the filing constituent entity may make, under this Article
3.2.6, an annual election for that jurisdiction to adjust GloBE
income or foss with respect to each previous fiscal year in the
look-back period in the manner described in paragraphs (b) and
(c) and to spread any remaining adjusted asset gain aver the
look-back period in the manner described in paragraph (d). The
effective tax rate (ETR) and top-up tax, if any, for any previous
fiscal year must be re-calculated under Article 5.4.1, When an
election is made under this Article:

{a) Covered taxes with respect to any net asset gain or net
asset loss in the election year shall be excluded from the
computation of adjusted covered taxes.
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3.2.7.

{b) The agpregate asset gain in the election vear shall be
carried-back to the earliest loss vear and set-off rateably
against any net asset loss of any constituent entity located
in that jurisdiction,

(c) If, for any loss year, the adjusted asset gain exceeds the
total amount of net asset loss of all constituent entities
located in that jurisdiction, the adjusted asset gain shall be
carried forward to the following loss year (if any) and
applied rateably against any net asset loss of any
constituent entity located in that jurisdiction.

(d) Any adjusted asset gain that remains after the application
of paragraphs (b) and (¢) shall be allocated evenly to each
fiscal year in the look-back period. The allocated asset
gain for the relevant year shall be included in the
computation of GloBE income or loss for a constituent
entity located in that jurisdiction in that year in
accordance with the following formula:

Allocated Asset Gain for relevant year

The specified constituent entity’s net asset gain in the election year

* The net assef gain of afl specified constituent entifies in the election vear
For the purposes of the above formula, a specified constituent
entity is constituent entity that has net asset gain in the election
year and was located in the jurisdiction in the relevant year. If
there is no specified constituent entity for a relevant year the
adjusted asset gain allocated to that year will be allocated
equally to each constituent entity in the jurisdiction in that year.

The computation of a low-tax entity’s GloBE income or loss
shall exclude any expense attributable to an intragroup
financing arrangement that can reasonably be anticipated, over
the expected duration of the arrangement to:
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3.2.8.

329

3.2.10.

{a) increase the amount of expenses taken info account in
calculating the GloBE income or loss of the low-tax
entity;

{b) withowt resuliing in a commensurate increase in the
taxable income of the high-tax counterparty.

An ultimate parent entity may elect to apply its consolidated
accounting treatment to eliminate income, expense, gains, and
losses from transactions between constituent entities that are
located, and included in a tax consolidation group, in the same
jurisdiction for purposes of computing each such constituent
entity’s net GloBE income or loss. The election under this
Article is a five-year election. Upon making or revoking such
election, appropriate adjustments shall be made for GloBE
purposes such that there shall not be duplications or omissions
of items of GloBE income or loss as a result of having made or
revoked the election.

An insurance company shall exclude from the computation of
GloBE income or loss amounts chaiged to policyholders for
taxes paid by the insurance company in respect of returns to the
policy holders. An insurance company shall include in the
computation of GloBE income or loss any returns to
policyholders that are not reflected in financial accounting net
income or loss to the extent the corresponding increase or
decrease in liability to the policyholders is refected in its
financial accounting net income or loss,

Amounts recognised as a decrease to the equity of a constituent
entity attributable to distributions paid or payable in respect of
additional tier one capital or restricted tier one capital issued by
the constituent entity shall be treated as an expense in the
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3.2.11,

computation of its GloBE income or loss. Amounts recognised
as an increase to the equity of a constituent entity attributable
to distributions received or receivable in respect of additional
tier one capital or restricted tier one capital held by the
constituent entity shall be included in the computation of its
GloBE income or loss.

A constituent entity’s financial accounting net income or loss
must be adjusted as necessary to reflect the requirements of the
relevant provisions of Chapters 6 and 7.

Article 3.3, Infernational shipping income exclusion

3.3.L

3.3.2.

For an MNE group that has international shipping income, each
constituent entity’s international shipping income and qualified
ancillary international shipping income shall be excluded from
the computation of its GloBE income or loss under Article 3.2
for the jurisdiction in which it is located. Where the
computation of a constituent entity’s international shipping
income or qualified ancillary international shipping income
results in a loss, the loss shall be excluded from the computation
of its GloBE income or loss.

International shipping income means the net income obtained
by a constituent entity from:

{a) the transportation of péssengers or cargo by ships that it
operates in international traffic, whether the ship is owned,
leased or otherwise at the disposal of the constituent entity;

(b) the transportation of passengers or cargo by ships operated
in international traffic under slot-chartering arrangements;
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(¢} leasing a ship, to be used for the transportation of
passengers or cargo in international traffic, on charter fully
equipped, crewed and supplied;

(d) leasing a ship on a bare boat charter basis, for the use of
transportation of passengers or cargo in international
traffic, to another constituent entity;

{e) the participation in a pool, a joint business or an
international operating agency for the transportation of
passengers or cargo by ships in international traffic; and

~(f) the sale of a ship used for the transportation of passengers
or cargo in international traffic provided that the ship has
been held for use by the constituent entity for a minimum
of one year,

International shipping income shall not include net income

obtained from the transportation of passengers or cargo by

ships via inland waterways within the same jurisdiction.
3.3.3. Qualified ancillary international shipping income means net

income obtained by a constituent entity from the following
activities that are performed primarily in connection with the
transportation of passengers or cargo by ships in international
traffic:

(a) leasing a ship on a bare boat charter basis to another
shipping enterprise that is not a constituent entity,
provided that the charter does not exceed three years;

{b) sale of tickets issued by other shipping enterprises for the
domestic leg of an intermational voyage;

{c) leasing and short-term storage of containers or detention
charges for the late return of containers,
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3.3.4.

3.3.5.

3.3.6.

(d) provision of services to other shipping enterprises by
engineers, maintenance staff, cargo handlers, catering
staff, and customer services personnel; and

(e) investment income where the investment that generates
* the income is made as an integral part of the carrying on
the business of operating the ships in international traffic,

The aggregated qualified ancillary international shipping
income of all constituent entities located in a jurisdiction shall
not exceed 50% of those constituent entities’ international
shipping income.

The costs incurred by a constituent entity that are directly
attributable to its international shipping activities listed in
Article 3.3.2 and the costs directly attributable to its qualified
ancillary activities listed in Article 3.3.3 shall be deducted from
the constituent entify’s revenues from such activities to
compute its international shipping income and qualified
ancillary international shipping income. Other costs incurred
by a constituent entity that are indirectly attributable to a
constituent entity’s international shipping activities and
gualified ancillary activities shall be allocated on the basis of
the constituent entity’s revenues from such activities in
proportion to its total revenues, All direct and indirect costs
attributed to a constifuent entity’s international shipping
income and qualified ancillary international shipping income
shall be excluded from the computation of its GloBE income ot
loss.

In order for a constituent entity’s international shipping income
and qualified ancillary integnational shipping income to qualify
for the exclusion from its GIoBE income or loss under this
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Article, the constituent entity must demonstrate that the
strategic or commercial management of all ships concerned is
effectively carried on from within the jurisdiction where the
constituent entity is located.

Article 3.4. Allocation of income or loss between a main entity
and a permanent establishment

3.4.1.

3.4.2,

The financial accounting net income or loss of a constituent
entity that is a permanent establishment in accordance with
paragraphs (a), (b) and (c) of the definition in Article 10.1 is the
net income or loss reflected in the separate financial accounts
of the permanent establishment. If the permanent establishment
does not have separate financial accounts, then the financial
accounting nef income or foss is the amount that would have
been reflected in its sepatate financial accounts if prepared on
a standalone basis and in accordance with the accounting
standard used in the preparation of the consolidated financial
accounts of the ultimate parent entity.

The financial accounting net income or loss of a permanent
establishment referred to in Article 3.4.1 shall be adjusted, if
necessary:

(2) in the case of a permanent establishment as defined by
paragraphs (a) and (b) of the definition in Article 10.1, to
reflect only the amounts and items of income and expense
that are attributable to the permanent establishment in
accordance with the applicable tax treaty or domestic law
of the jurisdiction where it is located regardless of the
amount of income subject to tax and the amount of
deductible expenses in that jurisdiction;
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3.4.3.

344,

3.4.5.

(b} in the case of a permanent establishment as defined by
paragraph (c) of the definition in Article 10.1, to reflect
only the amounts and items of income and expense that
would have been attributed fo it in accordance with
Article 7 of the OECD Model Tax Convention,

In case of a constituent entity that is a permanent establishment
in accordance with paragraph (d) of the definition in Article
10.1, its income used for computing financial accounting net
income or loss is the income being exempted in the jurisdiction
where the main entity is located and attributable to the
operations conducted outside that jurisdiction. The expenses
used for computing financial accounting net income or loss are
those that ate not deducted for taxable purposes in the
jurisdiction where the main entity is located and that are
attributable to such operations.

The financial accounting net income or loss of a permanent
establishment is not taken into account in determining the
GloBE income or loss of the main entity, except as provided in
Article 3.4.5.

A GloBE loss of a permanent establishment shall be treated as
an expense of the main entity (and not of the permanent
establishment) for purposes of computing its GloBE income or
loss to the extent that the loss of the permanent establishment
is treated as an expense in the computation of the domestic
taxable income of such main entity and is not set off against an
itern of income that is subject to tax under the laws of both the
jurisdiction of the main entity and the jurisdiction of the
permanent establishment. GloBE income subsequently arising
in the permanent establishment shall be treated as GloBE
income of the main entity (and not the permanent
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establishment) up to the amount of the GloBE loss that
previously was treated as an expense for purposes of computing
the GloBE income or loss of the main entity.

Article 3.5, Allecation of income or loss from a flow-through
entity

3.5.1.

3.5.2.

3.53.

The financial accounting net income or Joss of a constituent
entity that is a flow-through entity is allocated as follows:

{a) in the case of a permanent establishment through which
the business of the entity is wholly or partly carried out,
the financial accounting net income or loss of the entity is
allocated to that permanent establishment in accordance
with Article 3.4;

{(b) in the case of a tax fransparent entity that is not the
ultimate parent entity, any financial accounting net
income or loss remaining after application of paragraph
{a) is allocated to its constituent entity-owners in
accordance with their ownership interests; and

(c) in the case of a tax fransparent entity that is the ultimate
parent entity or a reverse hybrid entity, any financial
accounting net income or loss remaining afler application
of paragraph (a} is allocated to it.

The rules of Article 3.5.1 shall be applied separately with
respect to each ownership interest in the flow-through entity.

Prior to the application of Article 3.5.1, the financial
accounting net income or loss of a flow-through entity shall be
reduced by the amount allocable to its owners that are not group
entities and that hold their ownership interest in the flow-
through entity directly or through a tax {ransparent structure.
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3.5.4,

3.5.5.

Note—

Int relation to Asticle 3.5.3, see the specified OECD GloBE rules guidance in
paragraph 37 of Chapter 2 of the 2023 Commentary,

Atticle 3.5.3 does not apply to:
(a) anultimate parent entity that is a flow-through entity; or

(b) any flow-through entity owned by such an ultimate parent
entity (directly or through a tax transparent structure).

The treatment of these entities is addressed in Article 7.1.

The financial accounting net income or loss of a flow-through
entity is reduced by the amount that is allocated to another
constituent entity.

Chapter 4 Computation of Adjusted Covered
Taxes

Article 4.1. Adjusted covered taxes

4.1.1.

The adjusted covered taxes of a constituent entity for the fiscal
year shall be equal to the cwrent tax expense accrued in its
financial accounting net income or loss with respect to covered
taxes for the fiscal year adjusted by:

(a) the net amount of its additions to covered taxes for the
fiscal year (as determined under Article 4.1.2) and
reductions to covered taxes for the fiscal year (as
determined under Article 4.1.3);

(b) the total deferred tax adjustment amount (as determined
under Article 4.4); and

(¢} any increase or decrease in covered taxes recorded in
equity or other comprehensive income relating to amounts
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4,12,

included in the computation of GloBE income or loss that
will be subject to tax under local tax rules.

The additions to covered taxes of a constituent entity for the
fiscal year is the sum of:

(a) any amount of covered taxes accrued as an expense in the
profit before taxation in the financial accounts;

(b) any amount of GloBE loss deferred tax asset used under
Article 4.5.3;

(c) any amount of covered taxes that is paid in the fiscal year
and that relates to an uncettain tax position where that
amount has been treated for a previous fiscal year as a
reduction to covered taxes under Article 4.1.3(d); and

(dy any amount of credit or refund in respect of a qualified
refundable tax credit or marketable transferable tax credit
that is recorded as a reduction to the current tax expense,

The reductions to covered taxes of a constituent entity for the
fiscal year is the sum oft

{a} the amount of current tax expense with respect to income
excluded from the computation of GloBE income or loss
under Chapter 3;

() any amount of credit or refund other than qualified
refundable tax credit and marketable transferable tax
credit that is not recorded as a reduction fo the current tax
expense; '

{c) any amount of covered taxes refunded or credited, except
for any qualified refundable tax credit and marketable
transferable tax credit, to a constituent entity that was not
treated as an adjustment to current tax expense in the
financial accounts;
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(dy the amount of current tax expense which relates to an
uncertain tax position; and

(e) any amount of current tax expense that is not expected to
be paid within three years of the last day of the fiscal year.

No amount of covered taxes may be taken into account more
than once.

In a fiscal year in which there is no net GloBE income for a
jurisdiction, if the adjusted covered taxes for a jurisdiction are
less than zero and less than the expected adjusted covered taxes
amount the constituent entities in that jurisdiction shall be
treated as having additional current top-up tax for the
jurisdiction under Article 5.4 arising in the current fiscal year
equal to the difference between these amounts. The expected
adjusted covered taxes amount is equal to the GloBE income or
logs for a jurisdiction multiplied by the minimum rate.
Note—
In relation to Article 4.1.5, see the specified OECD GloBE rules guidance
m—

(a)  paragraphs 21.1 to 21.8 of Chapter 4 of the 2023 Commentary;

and

(b)  section 2.7 of the Feb-2023 Administrative Guidance.

Article 4.2. Definition of covered taxes

421,

Covered taxes means:

{a) taxes recorded in the financial accounts of a constituent
entity with respect to its income or profits or its share of
the income or profits of a constituent entity in which it
owns an ownership interest;
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(b) taxes on distributed profits, deemed profit distributions,
and non-business expenses imposed under an eligible
distribution tax system;
(c) taxes imposed in lieu of a generally applicable corporate
income tax; and
(d) taxes levied by reference to retained earnings and
corporate equity, including a tax on multiple components
based on income and equity.
4.2.2. Covered taxes does not include any amount of’

(a)
(b
©

(d)
(e)

top-up tax accrued by a parent entity under a qualified
IIR;

top-up tax accrued by a constituent entity under a
qualified domestic minimum top-up tax;

taxes attributable to an adjustment made by a constituent
entity as a result of the application of a qualified UTPR;

a disqualified refundable imputation tax;

taxes paid by an insurance company in respect of returns
to policyholders.

Article 4.3. Allocation of covered taxes from one constituent
entity to another constituent entity

43.1.

432,

Article 4.3.2 applies to the allocation of covered taxes inrespect
of permanent establishments, tax transparent entities and
hybrid entities as well as the allocation of CFC taxes and taxes
on distributions from one constituent entity to another.

Covered taxes are allocated from one constituent entity to
another constituent entity as follows:
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(a)

(b)

(©)

(d)

(e)

the amount of any covered taxes included in the financial
accounts of a constituent entity with respect to GloBE
income or loss of a permanent establishment is allocated
to the permanent establishment;

the amount of any covered taxes included in the financial
accounts of a tax transparent entity with respect to GloBE
income or loss allocated to a constituent entity-owner
pursuant to Axticle 3.5,.1(b) is allocated to that constituent
entity-owner;

inthe case of a constituent entity whose constituent entity-
owners are subject to a controlled foreign company tax
regime, the amount of any covered taxes included in the
financial accounts of its direct or indirect constituent
entity-owners under a controlled foreign company tax
regime on their share of the controlled foreign company’s
income are allocated to the constituent entity;

in the case of a constituent entity that is a hybrid entity the
amount of any covered taxes included in the financial
accounts of a constituent entity-owner on income of the
hybrid entity is allocated to the hybrid entity; and

the amount of any covered taxes accrued in the financial
accounts of a constituent entity’s direct constituent entity-
owners on distributions from the constituent entity during
the fiscal year are allocated to the distributing constituent
entity.

Notes—

1.

In relation fo Article 4.3.2(c), see the specified OECD GloBE rules
guidance in—

(a)  paragraphs 58.1 to 58.7 of Chapter 4 of the 2023 Commentary;
(b)  section 2.10 of the Feb-2023 Administrative Guidance; and
(c)  section 4 of the Dec-2023 Adminisirative Guidance,
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433,

4.3.4.

2. It relation to Article 4,3.2(e), see the specified OECD GloBE rules
guidance in—

(a)  paragraph 60.1 of Chapter 4 of the 2023 Commentary; and
(b) section 2.6 of the Feb-2023 Administrative Guidance.

Covered taxes allocated to a constituent entity pursuant to
Article 4.3.2(c} and (d) in respect of passive income are
included in such constituent entity’s adjusted covered taxes in
an amount equal to the lesser of:

(a) the covered taxes allocated in respect of such passive
income; or ‘

{b) the top-up tax percentage for the constituent entity’s
jurisdiction, determined without regard to the taxes to be
pushed down to the subsidiary under the controlled
foreign company tax regime or fiscal transparency tule,
multiplied by the amount of the constituent entity’s
passive income includible under any controlled foreign
company tax regime or fiscal transparency rule,

Any covered taxes of the constituent entity-owner incurred
with respect to such passive income that remain after the
application of this Article shall not be allocated under Article
4.3.2(c) or (d).

Where the GloBE income of a permanent establishment is
treated as GloBE income of the main entity pursuant to Article
3.4.5, any coveted taxes arising in the location of the permanent
establishment and associated with such income are treated as
covered taxes of the main entity up to an amount not exceeding
such income multiplied by the highest corporate fax rate on
ordinary income in the jurisdiction where the main entity is
located.
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Article 4.4, Mechanism to address temporary differences

4.4.1.

The total deferred tax adjustment amount for a constituent
entity for the fiscal year is equal to the deferred tax expense
accrued in its financial accounts if the applicable tax rate is
below the minimum rate or, in any other case, such deferred tax
expense recast at the minimum rate, with respect {0 covered
taxes for the fiscal year subject to the adjustments set forth in
Articles 4.4.2 and 4.4.3 and the following exclusions:

(a) the amount of deferred tax expense with respect to items
excluded from the computation of GloBE income or loss
under Chapter 3;

(b) the amount of deferred tax expense with respect to
disallowed accruals and unclaimed accruals;

{c) the impact of a valuation adjustment or accounting
recognition adjustment with respect to a deferred tax asset;

(d) the amount of deferred tax expense arising from a re-
measurement with respect to a change in the applicable
domestic tax rate; and

(e) the amount of deferred tax expense with respect to the
generation and use of tax credits.

Notes—

1. In relation to Article 4.4.1, see the specified OECD GloBE rules
guidance in—
(a)  paragraphs 71.1 to 71.3 of Chapter 4 of the 2023 Commentary;

and

(b)  section 1.3 of the Feb-2023 Administrative Guidance.

2. In relation to Article 4.4.1(e), see the specified OECD GloBE rules
guidance in—

{a)  paragraphs 82.1 to 82.4 of Chapter 4 of the 2023 Commentary;
and
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4.4.2.

4.4.3.

4.4.4,

(b) section 2.8 of the Feb-2023 Administrative Guidance.

The total deferred tax adjustment amount is adjusted as follows:

(a) increased by the amount of unclaimed accrual paid during
the fiscal year;

(t) increased by the amount of any recaptured deferred tax
liability determined in a preceding fiscal year which has
been paid during the fiscal year; and

{c) reduced by the amount that would be a reduction to the
total deferred tax adjustment amount due to recognition
of a loss deferred tax asset for a current year tax loss,
where a loss deferred tax asset has not been recognised
because the recognition criteria are not met.

A deferred tax asset that has been recorded at a rate lower than
the minimum rate may be recast at the minimum rate in the
fiscal year such deferred tax asset becomes a GloBE loss, if the
taxpayer can demonstrate that the deferred tax asset is
attributable to a GloBE loss. The total deferred tax adjustment
amount is reduced by the amount that a deferred tax asset is
increased due to being recast under this Article,

To the extent a deferred tax liability, that is not a recapture
exception accrual, is taken into account under this Article and
such amount is not paid within the five subsequent fiscal years,
the amount must be recaptured pursuant to this article, The
amount of the recaptured deferred tax liability determined for
the current fiscal year shall be treated as a reduction to covered
taxes in the fifth preceding fiscal vear and the effective tax rate
and top-up tax of such fiscal year shall be recalculated under
the rules of Article 5.4.1. The recaptured deferred tax liability
for the current fiscal year is the amount of the increase in a
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4.4.5,

4.4.6.

category of deferred tax liability that was included in the total
deferred tax adjustment amount in the fifth preceding fiscal
yeat that has not reversed by the end of the last day of the
current fiscal year, unless such amount relates to a recapture
exception accrual as set forth in Article 4.4.5.

Recapture exception accrual means the tax expense accrued
attributable to changes in associated deferred tax liabilities, in
respect of:

(a) cost recovery allowances on tangible assets;

(b) the cost of a licence or similar arrangement from the
government for the use of immovable property or
exploitation of natural resources that entails significant
investment in tangible assets;

{c} research and development expenses;
(d) de-commissioning and remediation expenses;
{e) fair value accounting on unrealised net gains;
(f)y foreign currency exchange net gains;

{g) insurance reserves and insurance policy deferred
acquisition costs;

(h) gains from the sale of tangible property located in the
same jurisdiction as the constituent entity that are
reinvested in tangible property in the same jurisdiction;
and

(i) additional amounts accrued as a result of accounting
principle changes with respect to categories (a) through

)

Disallowed accrual means:
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4.4.7.

(a) any movement in deferred tax expense accrued in the
financial accounts of a constituent entity which relates to
an uncertain tax position; and

(b) any movement in deferred tax expense accrued in the
financial accounts of a constituent entity which relates to
distributions from a constituent entity.

Unclaimed accrual means any increase in a deferred tax liability
recorded in the financial accounts of a constituent entity for a
fiscal year that is not expected to be paid within the time period
set forth in Article 4.4.4 and for which the filing constituent
entity makes an annual election not to include in total deferred
tax adjustment amount for such fiscal year.

Article 4.5. The GloBE loss election

4.5.1.

4.5.2,

4.5.3.

In lieu of applying the rules set forth in Article 4.4, a filing
constituent entity may make a GloBE loss, election for a
jurisdiction, When a GloBE loss election is made for a
jurisdiction, a GloBE loss deferred tax asset is established in
each fiscal year in which there is a net GloBE loss for the
jurisdiction. The GloBE loss deferred tax asset is equal to the
net GloBE loss in a fiscal year for the jurisdiction multiplied by
the minimum rate.

The balance of the GloBE loss deferred tax asset is carried
forward fo subsequent fiscal years, reduced by the amount of
GloBE loss deferred tax asset used in a fiscal vear.

The GloBE loss deferted tax asset must be used in any
subsequent fiscal year in which there is net GIoBE income for
the jurisdiction in an amount equal to the lower of the net
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454,

4.5.5,

4.5.6.

GleBE income multiplied by the minimum rate or the amount
of available GloBE loss deferred tax asset.

If the GloBE loss election is subsequently revoked, any
remaining GloBE loss deferred tax asset is reduced to zero,
effective as of the first day of the first fiscal vear in which the
GloBE loss election is no longer applicable. Subsequently, the
deferred tax assets and liabilities for the jurisdiction, if any, wilt
be taken into account as if they had been calculated under
Articles 4.4 and 9.1 for the prior fiscal year.

The GloBE loss election must be filed with the first GloBE
information return of the MNE group for the first fiscal year in
which the MNE group has a constituent entity located in the
jurisdiction for which the election is made. A GloBE loss
election cannot be made for a jurisdiction with an eligible
distribution tax system as defined in Article 7.3,

A flow-through entity that is a UPE of an MNE group may
make a GloBE loss election under this Article. When such an
election is made, the GloBE loss deferred tax asset shall be
calculated in accordance with Articles 4.5.1 to 4.5.5, however,
the GloBE loss deferred tax asset shall be calculated with
reference to the GloBE loss of the flow-through entity after
reduction in accordance with Article 7.1.2.

Article 4,6, Post-filing adjustments and tax rate changes

4.6.1.

An adjustment to a constituent entity’s Hability for covered
taxes for a previous fiscal year recorded in the financial
accounts shall be treated as an adjustment to covered taxes in
the fiscal year in which the adjustment is made, unless the
adjustment relates to a fiscal year in which there is a decrease
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4.6.2,

4.6.3,

in covered taxes for the jurisdiction. In the case of a decrease
in covered taxes included in the constituent entity’s adjusted
covered taxes for a previous fiscal year, the effective tax rate
and top-up tax for such fiscal year must be recalculated under
Article 5.4.1. In the Article 5.4.1 recalculations, the adjusted
covered taxes determined for the fiscal year shall be reduced by
the amount of the decrease in covered taxes and GloBE income
determined for the fiscal year and any intervening fiscal years
shall be adjusted as necessary and appropriate. A filing
constituent entity may make an annual election to treat an
immaterial decrease in covered taxes as an adjustment to
covered taxes in the fiscal year in which the adjustment is made.
An immaterial decrease in covered taxes is an aggregate
decrease of less than EUR 1 million in the adjusted covered
taxes determined for the jurisdiction for a fiscal year.

Note--

In relation to Article 4.6.1, see the specified OECD GloBE rules guidance in
paragraph 124 of Chapter 4 of the 2023 Commentary.

The amount of deferred tax expense resulting from a reduction
to the applicable domestic tax rate shall be treated as an
adjustment under Article 4.6.1 to a constituent entity’s liability
for covered taxes claimed under Article 4.1 for a previous fiscal
year when such reduction results in the application of a rate that
is less than the minimum rate,

The amount of deferred tax expense, when paid, that has
resufted from an increase to the applicable domestic tax rate
shall be treated as an adjustment under Article 4.6.1 to a
constituent entity’s liability for covered taxes claimed under
Article 4.1 for a previous fiscal year when such amount was
originally recorded at a rate less than the minimum rate. This
adjustment is limited to an amount that is equal to an increase
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of deferred tax expense up to such deferred tax expense recast
at the minimum rate.
4.6.4. If more than EUR 1 million of the amount accrued by a

constituent entity as current tax expense and included in
adjusted covered taxes for a fiscal year is not paid within three
years of the last day of such year, the effective tax rate and top-
up tax for the fiscal year in which the unpaid amount was
claimed as a covered tax must be recalculated in accordance
with Article 5.4.1 by excluding such unpaid amount from
adjusted covered taxes,

Chapter 5 Computation of Effective Tax Rate and
Top-up Tax '

Article 5.1. Determination of effective tax rate

5.1.1L

The effective tax rate of the MINE group for a jurisdiction with
net GloBE income shall be calculated for each fiscal year, The
effective tax rate of the MNE group for a jurisdiction is equal
to the sum of the adjusted covered taxes of each constituent
entity located in the jurisdiction divided by the net GloBE
income of the purisdiction for the fiscal year. For purposes of
Chapter 5, each stateless constituent entity shall be treated as a
single constituent entity located in a separate jurisdiction.

Note—

In relation to Article 5.1.1, see the specified OECD GloBE rules guidance in
paragraphs 6 and 7 of Chapter 5 of the 2023 Commentary.

The net GloBE income of a jurisdiction for a fiscal year is the
positive amount, if any, computed in accordance with the
following formula:
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GloBE income of all  GloBE Losses of all

Net GloBE Income = Constituent Entities — Constituent Enfities

where:

(a) the GloBE income of all constituent entities is the sum of
the GloBE income of all constituent entities located in the
jurisdiction determined in accordance with Chapter 3 for
the fiscal year; and

(b) the GloBE losses of all constituent entities is the sum of
the GIoBE losses of all constituent entities located in the
jurisdiction determined in accordance with Chapter 3 for
the fiscal year.

Adjusted covered taxes and GloBE income or loss of
constituent entities that are investment-related entities or
minority-owned constituent entities are excluded from the
determination of the effective tax rate in Article 5.1.1 and the
determination of net GloBE income in Article 5.1.2.

Article 5.2. Top-up tax

5.2.1.

The top-up tax percentage for a jurisdiction for a fiscal year
shall be the positive percentage point difference, if any,
computed in accordance with the following formula:

Top up tax percentage = minimum rate — effective tax rate
where the effective tax rate is the effective tax rate determined
in accordance with Article 5.1 for the jurisdiction for the fiscal
year.

Note-—

In relation to Article 5.2.1, see the specified OECD GloBE rules guidance
ine—
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(a)  paragraphs 15.1 ta 15.5 of Chapter 5 of the 2023 Commentary;
and

(b)  section 2.7 of the Feb-2023 Administrative Guidance,

5.2.2.  The excess profit for the jurisdiction for the fiscal year is the
positive amount, if any, computed in accordance with the
following formula:

Excess Profit = Net GloBE Income — Substance Based Income Exclusion

where:

(a) the net GloBE income is the net GIoBE income
determined under Article 5.1.2 for the jurisdiction for the
fiscal year; and

(t) the substance-based income exclusion is the substance-
based income exclusion determined under Article 5.3 for -
the jurisdiction for the fiscal year (if any).

5.2.3. The jurisdictional top-up tax for a jurisdiction for a fiscal year
is equal to the positive amount, if any, computed in aceordance
with the following formula:

Jurisdictional Top up Tax
= (Top yp Teax Percentage x Excess Profit) + Additional Current Top up Tax — Domestic Top up Tax

where:

(2) the top-up tax percentage is percentage point difference
determined in accordance with Article 5.2.1 for the
jurisdiction for the fiscal year;

(b) the excess profit is the excess profit determined in
accordance with Article 5.2.2 for the jurisdiction for the
fiscal vear;

(¢) the additional current top-up tax is the amount
determined, or freated as additional current top-up tax,
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5.2.4.

Top up Tox of a CE = Jurisdictional Top up Tax x

5.2.5.

under Article 4.1.5 or Article 5.4.1 for the jurisdiction for
the fiscal year; and

{d} the Deomestic top-up tax is the amount payable under a
qualified domestic minimum top-up tax of the jurisdiction
for the fiscal year.

Except as provided -in Asticle 5.4.3, the top-up tax of a
constituent entity shall be determined for each constituent
entity of a jurisdiction that has GloBE income determined in
accordance with Chapter 3 for the fiscal year included in the
computation of net GloBE income of that jurisdiction in
accordance with the following formula;

GloBE Income of the CE
Agaregate GloBE Income of all CEs

where:

(a) the jurisdictional top-up tax is the top-up tax determined
in accordance with Article 5.2.3 for the jurisdiction for the
fiscal year;

(b) the GloBE income of'the CE is the GloBE income of the
constituent entity determined in accordance with Article
3.2 for the jurisdiction for the fiscal year;

(¢} the aggregate GIoBE income of all CEs is the aggregate
GloBE income of all constituent entities that have GloBE
income for the fiscal year included in the computation of
net GloBE income in accordance with Article 5.1.2 for the
jurisdiction for the fiscal year.

If the jurisdictional top-up tax is attributable to a recalculation
under the Article 5.4.1 and the jurisdiction does not have net
GloBE income for the current fiscal year, top-up tax shall be
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allocated using the formula in Article 5.2.4 based on the GloBE
income of the constituent entities in the fiscal years for which
the recalculations under Article 5.4,1 were performed.

Article 5.3. Substance-based income exclusion

53.L

5.3.2.

5.3.3.

The net GloBE income for the jurisdiction shall be reduced by
the substance-based income exclusion for the jurisdiction to
determine the excess profit for purposes of computing the top-
up tax under Article 5.2. A filing constituent entity of an MNE
group may make an annual election not to apply the substance-
based income exclusion for a jurisdiction by not computing the
exclusion or claiming it in the computation of top-up tax for the
jurisdiction in the GloBE information return(s) filed for the
fiscal year.
Note—
In relation to Article 5.3.1, see the specified OECD GloBE rules guidance
mn—

(a)  paragraph 29.1 of Chapter 5 of the 2023 Commentary; and

(b) section 3 of the Iul-2023 Administrative Guidance.

The substance-based income exclusion amount for a
jurisdiction is the sum of the payroll carve-out and the tangible
asset carve-out for each constituent entity, except for
constituent entities that are investment-related entities, in that
jurisdiction,

The payroll carve-out for a constituent entity located in a
jurisdiction is equal to 5% of its eligible payroll costs of eligible
employees that perform activities for the MNE group in such
jurisdiction, except eligible payroll costs that are:
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5.3.4.

(2) capitalised and included in the carrying value of eligible
tangible assets;

(b) attributable to a constituent entity’s international shipping
income and qualified ancillary international shipping
income under Article 3.3.5 that is excluded from the
computation of GloBE income or loss for the fiscal year.

Note—

In relation to Article 5.3.3, see—

{a)  the specified OECD GloBE rules guidance in—

(i) paragraph 36.1 of Chapter 5 of the 2023 Commentary;
and

(i)  section 3 of the Jul-2023 Adminisirative Guidance; and
{b} the specified OECD GloBE rules guidance in—

() paragraphs 33 and 33.1 of Chapter 5 of the 2023
Commentary; and

(iiy  section 3 of the Jul-2023 Administrative Guidance.

The tangible asset carve-out for a constituent entity located in
a jurisdiction is equal to 5% of the carrying value of eligible
tangible assets located in such jurisdiction. Eligible tangible
assets means:

(a) property, plant, and equipment located in that jurisdiction;

(b) natural resources located in that jurisdiction;

(c) a lessee’s right of use of tangible assets located in that
jurisdiction; and

(d) alicence or similar arrangement from the government for
the use of immovable property or exploitation of natural

resources that entails significant investment in tangible
assets.
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5.3.5,

For this purpose, the tangible asset carve-out computation shail
not include the carrying value of property (including land or
buildings) that is held for sale, lease or investment. The tangible
asset carve-out computation shall not include the carrying value
of tangible assets used in the generation of a constituent entity’s
international shipping income and qualified ancillary
international shipping income (i.e. ships and other maritime
equipment and infrastructure). The carrying value of tangible
assets attributable to a constituent entity’s excess income over
the cap for qualified ancillary international shipping income
under Article 3.3.4 shall be included in the tangible asset carve-
out computation,

Note-
In relation to Article 5.3.4, see—
(a) the specified OECD GloBE rules guidance in—

(iy paragraph 48.1 of Chapter 5 of the 2023 Commentary,
and

(i)  section 3 of the Jul-2023 Administrative Guidance;
(by the specified OECD GioBE rules guidance in—

(i) paragraphs 38 and 38.1 of Chapter 5 of the 2023
Cominentary; and
(i) section 3 of the Jul-2023 Administrative Guidance; and
{c)  the specified OECD GloBE rules guidance in—
(iy paragraphs 43 to 43.7 of Chapter 5 of the 2023
Commentary; and
(ii)  section 3 of the Jul-2023 Administrative Guidance,

The computation of carrying value of eligible tangible assets
for purposes of Article 5.3.4 shall be based on the average of
the carrying valhie (net of accumulated depreciation,
amortisation, impairment losses or depletion and including any
amount attributable to capitalisation of payroll expense) at the
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5.3.6.

53.7.

beginning and ending of the reporting fiscal year as recorded
for the purposes of preparing the consolidated financial
statements of the ultimate parent entity.

Note—

In relation to Article 5.3.3, see~

{2} the specified OECD GloBE rules guidance in paragraph 52 of
Chapter 5 of the 2023 Commentary; and

(b)  the specified OECD GloBE rules guidance in paragraph 49 of
Chapter 5 of the 2023 Commentary.

For purpeses of Articles 5.3.3 and 5.3.4, the eligible payroll
costs and eligible tangible assets of a constituent entity that is a
permanent establishment are those included in its separafe
financial accounts as determined by Article 3.4.1 and adjusted
in accordance with Article 3.4.2, provided that the eligible
employees and eligible tangible assets are located in the
jurisdiction where the permanent establishment is located. The
eligible payroll costs and eligible tangible assets of a permanent
establishment are not taken into account for the eligible payroll
costs and eligible tangible assets of the main entity. The eligible
payroll costs and eligible tangible assets of a permanent
establishment whose income has been wholly or partly excluded
in accordance with Articles 3.5.3 and 7.1.4 are excluded from
the substance-based income exclusion computations of the
MNE group in the same proportion,

For purposes of Articles 5.3.3 and 5.3.4, eligible payroll costs
and eligible tangible assets of a flow-through entity that are not
allocated under Article 5.3.6 are allocated as follows:

(a) if'the financial accounting net income or loss of the flow-

through entity has been allocated to the constituent entity-
owner under Article 3.5.1(b), then the entity’s eligible
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payroll costs and eligible tangible assets are allocated in
the same proportion to the constituent entity-owner
provided it is located in the jurisdiction where the eligible
employees and eligible tangible assets are located;

(b} if the flow-through entity is the ultimate parent entity,
then eligible payroll costs and eligible tangible assets
located in the jurisdiction where the ultimate parent entity
is located are allocated fo it and reduced in proportion to
the income that is excluded under Article 7.1.1; and

(c) all other eligible payroll costs and eligible tangible assets
of the flow-through entity are excluded from the
substance-based income exclusion computations of the
MNE group.

Article 5.4, Additional current top-up tax

5.4.1.

54.2,

If the effective fax rate and top-up tax for a prior fiscal year is
required or permitted to be recalculated pursuant to an ETR
adjustment article,

{a) the effective tax rate and top-up tax for the prior fiscal
year shall be recalculated in accordance with the rules of
Article 5.1 through Article 5.3 after taking into account
the adjustments to adjusted covered taxes and GloBE
income or loss required by the relevant ETR adjustment
article; and ‘

(b) any amount of incremental top-up tax resulting from such
recalculation shall be treated as additional current top-up
tax under Article 5.2.3 arising in the current fiscal year.

If there is additional current top-up tax attributable to a
recalculation under Article 5.4.1 and the jurisdiction does not
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5.4.3.

5.4.4,

have net GloBE income for the current fiscal vear, the GloBE
income of each constituent entity located in the jurisdiction for
purposes of Article 2.2.2 shall be equal to the result of the top-
up tax allocated to such entity under Articles 5.2.4 and 5.2.5
divided by the minimum rate.

If thete is additional current top-up tax attributable to the
operation of Aiticle 4.1.5, the GloBE income of each
constituent entity located in the jurisdiction for purposes of
Article 2.2.2 shall be equal to the result of the top-up tax
allocated to such entity under this Article divided by the
minimum rate. The amount of additional current top-up tax
allocated to each constituent entity for purposes of this Article
shall be allocated only to constituent entities that record an
adjusted covered taxes amount that is less than zero and less
than the GloBE income or loss of such constituent entity
multiplied by the minimum rate. The allocation shall be made
pro-rata based upon the following amount for each of those
constituent entities:

(GloBE Income or Loss x Mintmum Rate) — Adjusted Covered Taxes

If a constituent entity is allocated additional current top-up tax
pursuant to this Article and Article 5.2.4 such constituent entity
shall be treafed as a low-taxed constituent entity for the
purposes of Chapter 2. ‘

Article 5.5, De minimis exclusion

5.5.1

At the election of the filing constituent entity, and
notwithstanding the requirements otherwise provided in
Chapter 5, the top-up tax for the constituent entities located in
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5.5.2.

5.5.3.

a jurisdiction shall be deemed to be zero for a fiscal year if, for
such fiscal year:

(a) theaverage GloBE revenue of such jurisdiction is less than
EUR 10 million; and

(b) the average GloBE income or loss of such jurisdiction is a
loss or is less than EUR 1 million.

The election under this Article is an annual election.
Note—
In refation to Article 5.5.1{a), see the specified OECD GloBE rules guidance
in—
(a}  paragraph 83 of Chapter 5 ofthe 2023 Commentary; and
(b)  section 1 of the Jul-2023 Administrative Guidance,

For purposes of Article 5.5.1, the average GloBE revenue {or
GloBE income or loss) of a jurisdiction is the average of the
GloBE revenue (or GloBE income or loss) of the jurisdiction
for the current and the two preceding fiscal years, If there were
no constituent entities with GloBE revenue or GloBE losses
that were located in the jurisdiction in the first or second
preceding fiscal year, such year or years shall be excluded from
the calculation of the average GloBE revenue and the average
GloBE income or loss of the relevant jurisdiction.

For purposes of Article 5.5.2:

(a) the GloBE revenue of a jurisdiction for a fiscal year is the
sum of the revenue of all constituent entities located in the
Jjurisdiction for such fiscal year, taking into account the
adjustments calculated in accordance with Chapter 3; and

(b) the GloBE income or loss of a jurisdiction for a fiscal year
is the net GloBE income of that jurisdiction, if any, or the
net GloBE loss of that jurisdiction.
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Note—
En relation to Axsticle 5.5.3, see—
{a}  the specified OECD GloBE rules guidance in paragraph 92 of
Chapter § of the 2023 Commentary; and
(b)  the specified OECD GloBE rules guidance in paragraph §2 of
Chapter 5 of the 2023 Commentary.
5.5.4. An election under Article 5.5 shall not apply to a constituent

entity that is a stateless constituent entity or an investment-
related entity and the revenue and GloBE income or loss of a
stateless constituent entity and an investment-related entity
shall be excluded from the computations in Article 5.5.3.

Article 5.6. Minority-owned constituent entities

5.6.1.

5.6.2.

The computation of the effective tax rate and top-up tax for a
jurisdiction in accordance with Chapters 3 to 7, and Article 8.2
with respect to members of a minority-owned subgroup shall
apply as if they were a separate MNE group. The adjusted
covered taxes and GloBE income or loss of members of a
minority-owned subgroup are excluded from the determination
of the remainder of the MNE group’s effective tax rate in
Article 5.1.1 and net GloBE income in Article 5.1.2.

The effective tax rate and top-up tax of a minority-owned
constituent entity that is not a member of a minority-owned
subgroup is computed on an entity basis in accordance with
Chapters 3 to 7, and Axrticle 8.2. The adjusted covered taxes and
GloBE income or loss of the minority-owned constituent entity
are excluded from the determination of the remainder of the
MNE group’s effective tax rate in Article 5.1.1 and net GloBE
income in Atticle 5.1.2. This provision does not apply if the
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minority-owned constituent entity is an investment-related
entity.

Chapter 6 Corporate Restructurings and Holding
Structures :

Article 6.1. Application of consolidated revenune threshold to
group mergers and demergers

6.1.1. For the purposes of Article 1.1

(a)

(b)

(©

If two or more groups merge to form a single group in any
of the four fiscal years prior to the tested fiscal vear, then
the consolidated revenue threshold of the MINE group for
any fiscal year prior to the merger is deemed to be met for
that year if the sum of the revenue included in each of
their consolidated financial statements for that year is
equal to or greater than EUR 750 million, '

Where an entity that is not a member of any group
{acquirer) acquires or merges with an entity or group
(target) in the tested fiscal year and the target or acquirer
does not have consolidated financial statements in any of
the four fiscal years prior to the tested fiscal year because
it was not a member of any group in that year, the
consolidated revenue threshold of the MNE group is
deemed to be met for that year if the sum of the revenue
included in each of their Financial Statements or
consolidated financial statements for that year is equal to
ot greater than EUR 750 million.

Where a single MNE group within the scope of the GloBE
rules demerges into two or more groups {each a demerged
group), the consolidated revenue threshold is deemed to
be met by a demerged group:
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i. with respect to the first tested fiscal year ending after
the demerger, if the demerged group has annual
revenues of EUR 750 million or more in that year;

il. with respect to the second to fourth tested fiscal
years ending after the demerger, if the demerged
group has annual revenues of EUR 750 million or
more in at least two of the fiscal years following the
year of the demerger.

For the purposes of Article 6.1.1 a merger is any arrangemet
where:

(a)

(b)

all or substantially all of the group entities of two or more
separate groups are brought under common control such
that they constitute group entities of a combined group; or

an entity that is not a member of any group is brought
under common control with another entity or group such
that they constitute group entities of a combined group.

Forthe purposes of Article 6.1.1 a demerger is any arrangement
where the group entities of a single group are separated into two
or more groups that are no longer consolidated by the same
ultimate parent entity.

Article 6.2, Constitnent entities joining and leaving an MNE
group

6.2.1.

Except to the extent provided in Article 6.2.2, the following
provisions apply where an entity (the target) becomes or ceases
to be a constituent entity of an MNE group as a result of a
transfer of direct or indirect ownership interests in such entity
during the fiscal year (the acgquisition year):
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(a)

(b)

(©

(d)

(e)

)

where the target joins or leaves a group or the target
becomes the ultimate parent entity of a new group, the
target will be treated as a member of the group for the
purposes of the GloBE rules it any portion of its assets,
liabilities, income, expenses or cash flows are included on
a line-by-line basis in the consolidated financial
statements of the ultimate parent entity in the acquisition
year;

in the acquisition year, an MNE group shall take into
account only the financial accounting net income or loss
and adjusted covered taxes of the target that are taken into
account in the consolidated financial statements of the
ultimate parent entity for purposes of applying the GioBE
rules;

in the acquisition year and each succeeding year, the target
shall determine its GloBE income or loss and adjusted
covered taxes using its historical carrying value of the
assets and liabilities;

the computation of the target’s eligible payroll costs under
Article 53.3 shall take into account only those costs
reflected in the consolidated financial statements of the
ultimate parent entity;

the computation of carrving value of the target’s eligible
tangible assets for purposes of Article 5.3.4 shall be
adjusted proportionally to correspond with the fength of
the relevant fiscal year that the target was a member of the
MNE group;

with the exception of the GloBE loss deferred tax asset,
the deferred tax assets and deferred tax liabilities of a
constituent entity that are transferred between MNE
groups shall be taken into account under the GloBE rules
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622,

by the acquiring MNE group in the same manner and to
the same extent as if the acquiring MNE group controlled
the constifuent entity when such assets and liabilities
arose;

{g) deferredtax liabilities of a target that have previously been
included. in its total deferred tax adjustment amount shall
be treated as reversed for purposes of applying Article
4.4.4 by the disposing MNE group and treated as arising
in the acquisition year for purposes of applying Atticle
4.4.4 by the acquiring MNE group, except that in such
cases any subsequent reduction to covered taxes under
Article 4.4.4 shall have effect in the year in which the
amount is recaptured; and

(h) if the target is a parent entity and it is a group entity of
two or more MINE groups during the acquisition year, it
shall apply separately the provisions of the IIR to its
allocable shares of the top-up tax of low-taxed constituent
entities determined for each MINE group.

For purposes of the GloBE rules, the acquisition or disposal of
a controlling interest in a constituent entity will be treated as an
acquisition or disposal of the assets and liabilities if the
jurisdiction in which the target constituent entity is located, or
in the case of a tax transparent entity, the jurisdiction in which
the assets are located, treats the acquisition or disposal of that
controlling interest in the same or similar manner as an
acquisition or disposition of the assets and liabilities and
imposes a covered tax on the seller based on the difference
between their tax basis and the consideration paid in exchange
for the controlling interest or the fair value of the assets and
liabilities.
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Article 6.3. Transfer of assets and liabilities

6.3.1.

6.3.2.

6.3.3,

In the case of a disposition or acquisition of assets and
liabilities, a disposing constituent entity will include the gain or
loss on disposition in the computation of its GloBE income or
loss and an acquiring constituent entity will determine its
GloBE income or loss using the acquiring constituent entity’s
carrying value of the acquired assets and liabilities determined
under the accounting standard used in preparing consolidated
financial statements of the ultimate parent entity.
Note—
In relation to Article 6.3.1, see the specified OECD GloBE rules guidance
m—

(a)  paragraph 73.1 of Chapter 6 of the 2023 Commentary; and

(b) section 2.1 of the Feb-2023 Administrative Guidance,

If the disposition or acquisition of assets and liabilities is part
of a GloBE reorganisation Article 6.3.1 shall not apply and:

{a) adisposing constituent entity will exclude any gain or loss
on the disposition from the computation of its GloBE
income or loss; and

(b) an acquiring constituent entity will determine its GloBE
income or loss after the acquisition using the disposing
entity’s carrying values of the acquired assets and
liabilities upon disposition.

If a disposition or acquisition of assets and liabilities is part of
a GloBE reorganisation in which a disposing constifuent entity
recognises non-qualifying gain or loss, Articles 6.3.1 and 6.3.2
shall not apply and:
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6.3.4,

(a) the disposing constituent entity will include gain or loss on
the disposition in its GloBE income or loss computation to
the extent of the non-qualifying gain or loss; and

(b) an acquiring constituent entity will determine its GloBE
income or loss after the acquisition using the disposing
entity’s carrying value of the acquired assets and
liabilities upon disposition adjusted consistent with local
tax rules to account for the non-qualifying gain or loss.

At the election of the filing constituent entity, a constituent
entity of an MNE group that is required or permitted 1o adjust
the basis of its assets and the amount of its liabilities to fair
value for tax purposes in the jurisdiction in which it is located,
shall: :

{a} include inthe computation of its GloBE income or loss an
amount of gain ot loss in respect of each of its assets and
liabilities that is equal to:

i. the difference between the carrying value for
financial accounting purposes of the asset or liability
immediately before and the fair value of the asset or
liability immediately after the date of the event that
triggered the tax adjustment (the triggering event);

ii. decreased (or increased) by the non-qualifying gain
(or loss), if any, arising in connection with the
triggering event;

(b) use the fair value for financial accounting purposes of the
asset or liability immediately after the triggering event to
determine GloBE income or ltoss in fiscal years ending
after the triggering event; and
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(cy include the net total of the amounts determined in Article
6.3.4(a) in the constituent entity’s GloBE income or loss
in one of the following ways:

i. the net total of the amounts is included in the fiscal
year in which the triggering event occurs; or

ii. an amount equal to the net total of the amounts
divided by five is included in the fiscal year in which
the triggering event occurs and in each of the
immediate four subsequent fiscal years, unless the
constituent entity leaves the MNE group in a fiscal
year within this period, in which case the remaining
amount will be wholly included in that fiscal year.

Article 6.4, Joint ventures

6.4.1.

The GloBE rules shall apply to a joint venture and its JV
subsidiaries as follows for each fiscal year:

(a) Chapters 3 to 7, and Article 8.2 shall apply for purposes of
computing any top-up tax of the joint venture and its JV
subsidiaries as if' they were constituent entities of a
separate MNE group and as if the joint venture was the
ultimate parent entity of that group;

(b) a parent entity that holds directly or indirectly ownership
interests in the joint venture or a JV subsidiary shall apply
the 11R with respect to its allocable share of the top-up tax
of a member of the IV group in accordance with Article
2.1 to Article 2.3; and

(c) the IV group top-up tax shall be reduced by each parent
entity’s allocable share of the top-up tax of each member
of the JV group that is brought infe charge under a
qualified IR under paragraph (b), and any remaining
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amount shall be added to the total UTPR top-up tax
amount taken into account under Article 2.5.1.

Article 6.5, Multi-parented MNE groups

6.5.1.  The following provisions apply to multi-parented MNE groups:

(a)

(b)

(c)

(d)

(e)

the entities and constituent entities of each group are
treated as members of a single MNE group for purposes of
the GloBE rules (the multi-parented MNE group);

an entity (other than an excluded entity) shall be treated as
a constituent entity if it is consolidated on a line-by-line
basis by the multi-parented MNE group or its controlling
interests are held by entities in the multi-parented MNE
group;

the consolidated financial statements of the multi-
parented MNE group shall be the consolidated financial
statements referred to in the definition of stapled structure
or dual-listed arrangement (as relevant) prepared under an
acceptable financial accounting standard, which is
deemed to be the accounting standard of the ultimate
parent entity;

the ultimate parent entities of the separate groups that
comprise the multi-parented MNE group shall be the
ultimate parent entities of the multi-parented MNE group
{(when applying the GloBE rules in respect of a multi-
parented MNE group, a reference to an ultimate parent
entity shall apply, as required, as if they were a reference
to multiple ultimate parent entities);

the parent entities of the multi-parented MNE group
(including each ultimate parent entity) located in Hong
Kong shall apply the IR in accordance with Article 2.1 to
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®

(8)

Atticle 2.3 with respect to their allocable share of the top-
up tax of the low-taxed constituent entity;

all of the constituent entities of the multi-parented MINE
group located in Hong Kong shall apply the UTPR in
accordance with Article 2.4 to Article 2.6, taking into
account the top-up tax of each low-taxed constituent
entity of the multi-parented MINE group; and

the ultimate parent entities are required to submit the
GloBE information return in accordance with Article 8,1
unless they appoint a single designated filing entity and
that return shall include the information concerning each
of the groups that comprise the multi-parented MNE

group.

Notes—

1.

The reference in Article 6.5.1{f) to “Article 2.4 to Article 2,6” is to be
read as “Article 2.4 to Article 2.6, read with Part 2 of this Schadule”,
because of Part 2 of this Schedule,

Similarly, the reference in Article 6,5.1{g) to “Article 8.1” is to be read
as “Part 2 of Schedule 627, because of Part 2 of this Schedule,

Chapter 7 Tax Neutrality and Distribution
Regimes

Article 7.1. Ultimate parent entity that is a flow-through entity

7.1.1,

The GloBE income for a fiscal year of a flow-through entity
that is the ultimate parent entity of an MNE group shall be
reduced by the amount of GloBE income attributable to each
ownership interest if:

(a)

the holder of the ownership interest is subject to tax on
such income for a taxable period that ends within 12
months of the end of the MINE group’s fiscal year and:
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(i} the holder of the ownership interest is subject to tax
on the full amount of such income at a nominal rate
that equals or exceeds the minimum rate; or
(if) it can be reasonably expected that the aggregate
amount of covered taxes paid by the ultimate parent
entity and other entities that are part of the fax
fransparent structure and taxes of the holder of the
ownership interest on such income equals or
exceeds the amount that results from multiplying the
full amount of such income by the minimum rate; or
(b) the holder is a natural person that:
(i) 1isatax resident in the UPE jurisdiction; and
(iiy holds ownership interests that, in the aggregate, are a
right to 5% or less of the profits and assets of the
ultimate parent entity; or
(c) the holder is a governmental entity, an international
organisation, a non-profit organisation, or a pension
fund that:
(i) isresident in the UPE jurisdiction; and
(ii) holds ownership interests that, in the aggregate, are a
right to 5% or less of the profits and assets of the
ultimate parent entity.
Notes—
1, In relation to Article 7.1.1(a)(i), see the specified OECD GloBE rules
guidance in paragraph 12 of Chapter 7 of the 2023 Commentary,
2. In relation to Article 7.1.1(b)(ii}, see the specified OECD GioBE rules
guidance in paragraph 18 of Chapter 7 of the 2023 Commentary.
7.1.2. In computing its GloBE loss for a fiscal year, a flow-through

entity that is the ultimate parent entity of an MNE group shall
reduce its GloBE loss for such fiscal year by the amount of
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7.1.4,

GloBE loss attributable to each ownership interest, except to
the extent that the holders of ownership interests are not
allowed to use the loss in computing their separate taxable
income,

A flow-through entity that reduces its GloBE income pursuant
to Article 7.1.1 shall reduce its covered taxes proportionally.

Articles 7.1.1 through 7.1.3 shall apply to a permanent
establishment:

(a) through which a flow-through entity that is the ultimate
parent entity of an MNE group whelly or partly carries
out its business; or

(b} through which the business of a tax transparent entity is
wholly or partly carried cut if the ultimate parent entity’s
ownership interest in that tax transparent entity is held
directly or through a tax fransparent structure.

Article 7.2, Ultimate parent entity subject to deductible dividend
regime ‘

7.2.1.

For purposes of computing its GloBE income or loss for a fiscat
yeat, an ultimate parent entity that is subject to a deductible
dividend regime shall reduce (but not below zero) its GloBE
income for such fiscal year by the amount that is distributed as
a deductible dividend within 12 months of the end of the fiscal
year ift

(a) the dividend is subject to tax in the hands of the dividend
recipient for a taxable period that ends within 12 months
of the end of the ultimate parent entity’s fiscal year, and:




Inland Revenue (Amendment) (Minimum Tax for Multinational Enterprise Groups)

Bilf 2024
Clause 16 86

(i} the dividend recipient is subject to tax on such
dividend at a nominal rate that equals or exceeds the
minimum rate;

{(ii} it can be reasonably expected that the agpregate
amount of covered taxes paid by the ultimate parent
entity and taxes paid by the dividend recipient on the
dividend income equals or exceeds the amount that
results from multiplying the full amount of such
income by the minimum rate; or

(iif) the dividend recipient is a natural person and the
dividend is a patronage dividend from a supply
cooperative; or

{b) the dividend recipient is a natural person that:
(i) is atax resident in the UPE jurisdiction; and

(ii) holds ownership interests that, in the aggregate, are a
right to 5% or less of the profits and assets of the
ultimate parent entity,

(c) the dividend recipient is resident in the UPE jurisdiction
and is:
(i} agovernmental entity,

(i) an international organisation,

(iii) a non-profit organisation or

(iv) apension fund that is not a pension services entity.

7.2.2. An ultimate parent entity that reduces its GloBE income

pursuant to Article 7.2.1 shall reduce its covered taxes (other
than the taxes for which the dividend deduction was allowed)
proportionally and shall reduce its GloBE income by the sarme
amount,
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7.2.3.

7.2.4.

Note—

In relation to Article 7.2.2, see the specified OECD GIoBE rules guidance in
paragraph 46 of Chapter 7 of the 2023 Commentary.

If the vltimate parent entity holds an ownership interest in
another constituent entity subject to the deductible dividend
regime (directly or through a chain of such constituent entities),
Articles 7.2.1 and 7.2.2 shall apply to each other constituent
entity in the UPE jurisdiction that is subject to the deductible
dividend regime to the extent that its GloBE income is further
distributed by the ultimate parent entity to recipients that meet
the requirements of Article 7.2.1.

Patronage dividends from a supply cooperative are subject to
tax to the extent they reduce an expense or cost that is
deductible in the computation of the recipient’s taxable income.

Note—

In relation to Atticle 7.2.4, see the specified OECD GloBE rules guidance in
paragraph 50 of Chapter 7 of the 2023 Commentary.

Article 7.3, Eligible distribution tax sysfems

7.3.1,

7.3.2.

A filing constituent entity may make an annual election with
respect to a constituent entify that is subject to an eligible
distribution tax system to add the amount of deemed
distribution tax determined under Article 7.3.2 to adjusted
covered taxes for the fiscal year. An election under this Article
shall apply to all constituent entities located in the jurisdiction.

Thé amount of deemed distribution tax is the lesser of®
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7.3.3.

7.3.4,

(a) the amount necessary to increase the effective tax rate
computed under Axticle 5.2.1 for the jurisdiction for the
fiscal year to the minimum rate; or

(b) the amount of distribution tax that would have been due
if the constituent entities located in the jurisdiction had
distributed all of their income that is subject to the eligible
distribution tax regime during such year.

An annual deemed distribution tax recapture account is
established for each fiscal year in which the election in Article
7.3.1 applies. A desmed distribution tax recapture account is
increased by the amount of the deemed distribution tax
determined under Article 7.3.2 for the jurisdiction for the fiscal
year for which it was established. At the end of each succeeding
fiscal year, the outstanding balances of deemed distribution tax
recapture accounts established for prior fiscal years are reduced
in chronological order and to the extent thereof, but not below
Ze10:

(a) first by taxes paid by the constituent entities during the
fiscal year in relation to actual or deemed distributions;

(b) then by the amount of any net GloBE loss of the
jurisdiction multiplied by the minimum rate; and

(¢) then by any amount of recapture account loss carry-
forward applied to the current fiscal year pursuant to
Article 7.3 .4.

A recapture account loss carry-forward shall be established for
the jurisdiction when the amount described in Article 7.3.3(b)
exceeds the outstanding balance of the deemed distribution tax
recapture accounts. The recapture account loss carry-forward
shall be in an amount equal to such excess and shall be taken
into account in subsequent fiscal years as a reduction to deemed

Inland Revenue (Amendment) (Minimum Tax for Multinational Enterprise Groups)

Clause 16

Bill 2024

89

7.3.5.

7.3.6.

7.3.7.

distribution tax recapture accounts in such fiscal years. When
such amount is taken into account in a subsequent fiscal year,
the recapture account loss carry-forward must be reduced by
that amount.

If theie is an outstanding balance of & deemed distribution tax
recaptute account (maintained in accordance with Article 7.3.3)
on the last day of the fourth fiscal year after the fiscal year for
which such account was established, the effective tax rate and
top-up tax for the fiscal year for which the account was
established must be recalculated under Article 5.4.1 by treating
the balance of the deemed distribution tax recapture account as
ateduction to the adjusted covered taxes previously determined
for such year,

Taxes paid during the fiscal year in relation to actual or deemed
distributions are not included in adjusted covered taxes to the
extent they reduce a deemed distribution tax recapture account
under Article 7.3.3.

In the fiscal year that a departing constituent entity leaves the
MNE group or transfers substantially all of its assets outside the
MNE group or outside the jurisdiction,

(a) the effective tax rate and top-up tax for each preceding
year for which a deemed distribution tax recapture
account is outstanding is re-calculated in accordance with
the principles of Article 5.4.1. by treating the balance of
the deemed distribution tax recapture account as a
reduction to the adjusted covered taxes previously
defermined for such year; and

(b) any amount of incremental top-up tax resulting from such
recalculation shall be multiplied by the disposition
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7.3.8.

recapture ratio to determine the additional current top-up
tax for purposes of Article 5.2.3,

Note—

In relation to Article 7.3.7(b), see the specified OECD GloBE rules guidance
in paragraph 71 of Chapter 7 of the 2023 Commentary,

The disposition recapture ratio is determined for each departing
constituent entity using the following formula:

GloBE income of the CE

Net income of the jurisdiction

where:

() GloBE income of the CE is the sum of GloBE income of
the departing constituent entity determined in accordance
with Chapter 3 for each fiscal yvear corresponding to the
deemed distribution tax recapture accounts for the
jurisdiction; and

(t) net Income of the jurisdiction is the sum of the net GloBE
income of the jurisdiction determined in accordance with
Article 5.1.2 for each fiscal year corresponding to the
deemed distribution tax recapture accounts for the
jurisdiction.

Article 7.4. Effective tax rate computation for investment—
related entities

7.4.1.

The rules of Article 7.4 apply to constituent entities that meet
the definition of an investment-related entity, except
investment-related entities that are tax transparent entities or
subject to an election under Article 7.5 or Article 7.6.
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7.4.2.

7.4.3.

7.4.4.

The effective tax rate for an investment-related entity that is a
constituent entity shall be calculated separately from the
effective tax rate of the jurisdiction in which it is located. The
effective tax rate for each such investment-related entity is
equal to the investment-related entity’s adjusted covered taxes
divided by the MNE group’s allocable share of the investment-
related entity’s GloBE income determined under Chapter 3. If
there is more than one investment-related entity located in the
jurisdiction, the adjusted covered taxes and the MNE group’s
allocable share of each investment-related entity’s GloBE
income or loss determined for each such investment-related
entity are combined to compute the effective tax rate of all such
investment-related entities.

An investment-related entity’s adjusted covered taxes is the
sum of the adjusted covered faxes determined for the
investment-related entity under Article 4.1 attributable to the
MNE group’s allocable share of the investment-related entity’s
GloBE income and the covered taxes allocated to the
investment-related entity under Article 4.3. The investment-
related entity’s adjusted covered taxes does not include any
covered taxes accrued by the investment-related entity
attributable 1o income that is not part of the MNE group’s
allocable share of the investment-related entity’s GloBE
income.

The MNE group’s allocable share of the imvestment-related
entity’s GloBE income is equal to the allocable share of the
investment-related entity’s GloBE income or loss that would be
determined for the ultimate parent entity in accordance with the
rules of Article 2.2.2 taking into account only interests that are
not subject to an election under Atticle 7.5 or Article 7.6.
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7.4.5.

7.4.6.

The top-up tax of a constituent entity that is an investment-
related entify shall be an amount equal to the fop-up tax
percentage for the investment-related entity multiplied by the
investment-related entity’s GloBE income over the substance-
based income exclusion for the investment-related entity. The
top-up tax percentage for an investment-related entity shall be
the percentage point excess, if any, of the minimum rate over
the effective tax rate of the investment-related entity. Tfthere is
more than one investment-related entity located in the
jurisdiction, the investment-related entity’s GloBE income and
the substance-based income exclusion determined for each
such investment-related entity are combined to compute the
top-up tax percentage of all such investment-related entities.

The substance-based income exclusion for an investment-
related entity shall be determined in accordance with the
principles in Article 5.3 without regard to the exception in
Article 5.3.2, and by taking into account only eligible tangible
assets and eligible payroll costs of eligible employees of the
investment-related entities.

Article 7.5. Investment-related entity tax transparency election

7.5.1,

A filing constituent entity may elect to treat a constituent entity
that is an investment-related entity as a tax transparent entity if
the constituent entity-owner is subject to tax in its location
under a mark-to-market or similar regime based on the annual
changes in the fair value of its ownership interest in the entity
and the tax rate applicable to the constituent entity-owner with
respect to such income equals or exceeds the minimum rate.
For this purpose, a constituent entity that indirectly owns an
ownership inferest in an investment-related entity through a
direct ownership interest in another investment-related entity is
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7.5.2,

considered to be subject to tax under a mark-to-market or
similar regime with respect to the indirect ownership interest in
the first-mentioned entity if it is subject to a mark-to-market or
similar regime with respect to the direct ownership interest in
the second-mentioned entity,
Note—
In relation to Articte 7.5.1, see the specified OECD GloBE rules guidance
m—

(a)  paragraphs 91 and 91.1 of Chapter 7 of the 2023 Commentary;

and

(b) section 3.6 of the Feb-2023 Administrative Guidance.

The election under this Article is a five-year election. If the
election s revoked, gain or loss from the disposition of an asset
or liability held by the investment-related entity shall be
determined based on the fair value of the assets or liabilities on
the first day of the revocation year.

Article 7.6. Taxable distribution method election

7.6.1,

7.6.2.

At the election of the filing constituent entity, a constituent
entity-owner that is not an investment-related entity may apply
the taxable distribution method with respect to its ownership
interest in & constituent entity that is an investment-related
entity if the constituent entity-owner can be reasonably
expected to be subject to tax on distributions from the
investment-related entity at a tax rate that equals or exceeds the
minimum rate.

Under the taxable distribution method:

(a) distributions and deemed distributions of the investment-
related entity’s GloBE income are included in the GloBE
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7.6.3.

income of the constituent entity-owner (ofher than an
investment-related entity) that received the distribution; -

(b) the local creditable tax gross-up is included in the GloBE
income and adjusted covered taxes of the constituent
entity-owner (other than an investment-related entity) that
received the distribution;

(c) the constituent entity-owner’s proportionate share of the
investment-related entity’s undistributed net GloBE

income for the tested year is treated as GloBE income of

the investment-related entity for the reporting fiscal year
and the result of multiplying the minimum rate by such
GloBE income is treated as top-up tax of a low-tax
constituent entity in the fiscal year for purposes of
Chapter 2; and :

(d) the investment-related entity’s GIoBE income or loss for
the fiscal year and any adjusted covered taxes attributable
to such income are excluded from all effective tax rate
computations under Chapter 5 and Articles 7.4.2 10 7.4.5,
except as provided in paragraph (b},

The undistributed net GloBE income for a fiscal year is the
amount of the investment-related entity’s GloBE income, if
any, for the tested year reduced (but not below zero) by:

{a} any covered taxes of the investment-related entity;

(b) distributions and deemed distributions to sharcholders
other than constituent entities that are investment-related
entities in the testing period,;

(c) GloBE losses arising in the testing period; and
(d) investment loss carry-forwards.
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7.6.4. Undistributed net GIoBE income for the tested year cannot be

7.6.5.

reduced by distributions or deemed distributions to the extent
that such distributions were freated as a reduction to
undistributed net GloBE income of a previous tested year, For
purposes of computing undistributed net GloBE income, a
GloBE loss is reduced to the extent it reduced undistributed net
GloBE income at the end of a previous fiscal year. If a GloBE
{oss for a fiscal year is not reduced to zero before the end of the
last tested period that includes such fiscal year, the remainder
becomes an investment loss catry-forward and is reduced in the
same manner as a GloBE loss in subsequent fiscal years,

For purposes of Article 7.6,

(a) the tested year is the third year preceding the reporting
fiscal year;

(b) the testing period is the period beginning with the first day
of the tested year and ending with the last day of the
reporting fiscal year that the ownership interest was held
by a group entity;

{c) a deemed distribution arises when a direct or indirect
ownership interest in the investment-related entity is
transferred to a non-group entity and is equal to the
proportionate share of the undistributed net GloBE
income attributable to such ownership interest on the date
of such transfer (determined without regard to the deemed
distribution); and

(d) the local creditable tax gross-up is the amount of covered
taxes incurred by the investment-related entity that is
allowed as a credit against the constituent entity-owner’s
tax liability arising in connection with a distribution from
the investment-related entity.
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7.6.6.

The election under this Article is a five-year election. If the
election is revoked, constituent entity-owner’s proporfionaie
share of the investment-related entity’s undistributed net
GloBE income for the tested year at the end of the fiscal year
preceding the revocation year is freated as GloBE income of the
investment-related entity for the revocation year and the result
of multiplying the minimum rate by such GloBE income is
treated as top-up tax of a low-tax constituent entity in the
revocation year for purposes of Chapter 2.

Chapter 8 Administration

Article 8.1. Filing obligation

[Article 8.1 of'the OECD GIoBE model rules is omitted. See, instead,
Part 2 of Schedule 62 for provisions on filing obligations.]

Article 8.2, Safe harbours

8.2.1.

8.2.2.

Note-

Article 8.2 is to be read together with Part 3 of this Schedule.

At the election of the filing constituent entity, and
notwithstanding Chapter 5, the top-up tax for a jurisdiction (the
safe harbour jurisdiction) shall be deemed to be zero for a fiscal
year when the constituent entities located in this jurisdiction are
eligible for a GloBE safe harbour, pursuant to the conditions
provided under the GloBE implementation framework and
applicable for that fiscal year.

An election made for a jurisdiction under Article 8.2.1 shall not
apply in circumstances where: '
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(a) Hong Kong could be allocated fop-up tax under the
GloBE rules if the effective tax rate for the safe harbour
Jjurisdiction computed in accordance with Chapter 5 was
below the minimum rate; and

(b) the tax administration of Hong Kong notifies the liable
cotstituent entity (or entities) within 36 months after the
filing of the GloBE information return of specific facts
and circumstances that may have materially affected the
eligibility of the constituent entities located in the safe
harbour jurisdiction for the relevant safe harbour and
invites the liable constituent entity (or entities) to clarify
within six months the effect of those facts and
circumstances on the eligibility of those constituent
entities for that safe harbour; and

(c) the liable constituent entity {or entities) fail(s) to
demonstrate within the response period that those facts
and circumstances did not materially affect the eligibility
of the constituent entities for the relevant safe harbou,

Article 8.3. Administrative guidance

[Article 8.3 of the OECD GloBE model rules is omitted. See, instead,
section 26AF for provisions on administrative guidance.]

Chapter 9 Transition Rules

Article 9.1, Tax attributes upon transition

9.1.1.

When determining the effective tax rate for a jurisdiction in a
transition year, and for each subsequent year, the MNE group
shall take into account all of the deferred tax assets and deferred
tax liabilities reflected or disclosed in the financial accounts of
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all of the constituent entities in a jurisdiction for the transition
year. Such deferred tax assets and liabilities must be taken into
account at the lower of the minimum rate or the applicable
domestic tax rate. A deferred tax asset that has been recorded
at arate lower than the minimum rate may be taken into account
at the minimum rate if the taxpayer can demonstrate that the
defeired tax asset is attributabie to a GloBE loss. For purposes
of applying this Article, the impact of any valuation adjustment,
or accounting recognition adjustment with respect to a deferred
tax asset is disregarded,
Note—
In relation to Article 9.1.1, see—
(a) the specified OECD GloBE rules guidance in—
(i} paragraph 6.4 of Chapter 9 of the 2023 Commentary; and
(i) section 4.1 of the Feb-2023 Adminisirative Guidance;
and
(b)  the specified OECD GloBE rules guidance in--
(i) paragraph 6.1 of Chapter 9 of the 2023 Commentary; and
(ify  section 4.1 of the Feb-2023 Administrative Guidance,

Deferred tax assets arising from items excluded from the
computation of GloBE income or logs under Chapter 3 must be
excluded from the Article 9.1.1 computation when such
deferred tax assets are generated in a transaction that takes
place after 30 November 2021,

Note—

In relation to Article 9.1.2, see the specified OECD GioBE rules guidance in
paragraphs 8 and 3 of Chapter 9 of the 2023 Commentary.

In the case of a transfer of assets between constituent entities
after 30 November 2021 and before the commencement of a
fransition year, the basis in the acquired assets (other than
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inventory) shall be based upon the disposing entity’s carrying
value of the transferred assets upon disposition with the
deferred tax assets and liabilities brought inte GloBE
determined on that basis.
Note—
In relation to Atticle 9.1.3, see—

(a)  the specified OECD GloBE rules guidance in—

(i) paragraphs 10.2 to 10.6 of Chapter 9 of the 2023
Commentary; and

(ii) sections 4.2 and 4.3 of the Feb-2023 Administrative
Guidance;

(b} the specified OECD GloBE rules guidance in—

(i) paragraph 10.1.1 of Chapter 9 of the 2023 Commentary;
and

(ii)  section 4 of the Jul-2023 Administrative Guidance;
{c)  the specified OECD GloBE rules guidance in—
{iy paragraph 10 of Chapter 9 of the 2023 Commentary; and
(ii}  section 4.3 of the Feb-2023 Administrative Guidance;
(&)  the specified OECD GloBE rules guidance in—

(i) paragraph 10.9 of Chapter 9 of the 2023 Commentary,
and :
(i) section 4.3 of the Feb-2023 Administrative Guidance;
and
(e) the specified OECD GloBE rules guidance in—
(i)  paragraph 10.8 of Chapter 9 of the 2023 Commentary,
and

(ii)  section 4.3 of the Feb-2023 Administrative Guidance.

Article 9.2, Transitional relief for the substance-based income
exclusion
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9.2.1. Forthe purposes of applying Article 5.3.3, the value of 5% shall
be replaced with the value set out in the table set out below for
each fiscal year beginning in each of the following calendar
years:
Fiscal Year Beginning In Article 5.3.3 Ratfe

2023 10%

2024 9.8%

2025 9.6%

2026 9.4%

2027 9.2%

2028 9.0%

2029 8.2%

2030 7.4%

2031 6.6%

2032 5.8%
9.2.2. Forthe purposes of applying Article 5.3.4, the value of 5% shall

be replaced with the value set out in the table set out below for
each fiscal year beginning in each of the following calendar
years:

Fiscal Year Beginning In Article 5.3.4 Rate
2023 8.0%
2024 7.8%
2025 ' 7.6%
2026 7.4%
2027 7.2%
2028 7.0%

Bill 2024
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Fiscal Year Beginning In Article 5.3.4 Rate
2029 6.6%
2030 6.2%
2031 5.8%
2032 5.4%

Article 9.3. Exclusion from the UTPR of MINE groups in the
initial phase of their international activity

9.3.1.

9.3.2.

9.3.3.

Subject to Article 9.3.4 the top-up tax that would otherwise be
taken into account under Article 2.5.1 shall be reduced to zero
during the initial phase of an MNE group’s international
activity, notwithstanding the requirements otherwise provided
in Chapter 5.

For the purposes of Article 9.3, an MNE group is in ifs initial
phase of its international activity if, for a fiscal year:

(a) ithas constituent entities in no more than six jutisdictions;
and :

(by the sum of the net book values of tangible assets of all
constituent entities located in all jurisdictions other than the
reference jurisdiction does not exceed EUR 50 million.

For the purposes of Article 9.3.2, the reference jurisdiction of
an MNE group is the jurisdiction where the MNE group has the
highest total value of tangible assets for the fiscal year in which
the MNE group originally comes within the scope of the GloBE
rules. The total value of tangible assets in a jurisdiction is the
sum of the net book values of all tangible assets of all the
constituent entities of the MNE group that are located in that
jurisdiction.
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9.3.4.

9.3.5.

This Article 9.3 shall not apply for any fiscal year that starts
later than five years after the first day of the first fiscal year
when the MNE group originally came within the scope of the
GloBE rules. For MNE groups that are in scope of the GloBE
rules when they come into effect, the period of five years will
start at the time the UTPR rules come into effect.

If Hong Kong is the reference jurisdiction of the MNE group
pursuant to Article 9.3.3, then Article 9.3.1 shall not apply
during the initial phase of that MNE group’s international
activity and, during that initial phase:

{a) the top-up tax calculated for a low-taxed constituent entity
that would be taken into account under Article 2.5,1 shall
be reduced to zero if that low-taxed constituent entity is
located in the reference jurisdiction, notwithstanding the
requirements otherwise provided in Chapter 5; and

{b) the UTPR percentage of the jurisdictions other than the

reference jurisdiction is deemed to be zero.

Article 9.4, Transitional relief for filing obligations

[Article 9.4 of the OECD GloBE model rules is omitted. See, instead,
Part 2 of Schedule 62 for provisions on transitional relief for filing
obligations.]

Chapter 10 Definitions

Arficle 10.1. Defined ferms

10.1.1.

The terms set out below have the following definitions:
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Acceptable financial accounting standard (R EEFHINT B
&t # Al ) means International Financial Reporting
Standards (IFRS) and the generally accepted accounting
principles of Australia, Brazil, Canada, Member States of
the European Union, Member States of the European
Economic Area, Hong Kong (China), Japan, Mexico,
New Zealand, the People’s Republic of China, the
Republic of India, the Republic of Korea, Russia,
Singapore, Switzerland, the United Kingdom, and the
United States of America.

Accrued pension expense (R HIBE{AE$H F) means the
difference between the amount of pension liability
expense included in the financial accounting net income
or loss and the amount contributed to a pension fund for
the fiscal year.

Additional current fop-up tax (FHINEHEEE) is the
amount of tax determined in Article 5.4 and any amount
treated as additional current top-up tax determined under
Article 5.4, such as the amount determined under Article
4.1.5 or Article 7.3.

Additional tier one capital (454 — & & 7K ) means an
instrument issued by a constituent entity pursuant to
prudential regulatory requirements applicable to the
banking sector that is convertible to equity or written
down if a pre-specified trigger event occurs and that has
other features which are designed to aid loss absorbency
in the event of a financial crisis.

Additions to covered taxes (G T3 IN%E) is defined in
Article 4.1.2,

Adjusted asset gain ($EHFEFEITET) in respect of aggregate
asset gain that is subject to an election under Article 3.2.6
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means an amount equal to the aggregate asset gain in the
election year, reduced by any amount of such gain that has
been applied against the net asset loss in a prior loss year
under Article 3.2.6(b) or {c).

Adjusted covered taxes ((EFHEHETR) is defined in Article
4.1.1.

Aggregate asset gain (BREEUTEY) in respect of an election
under Article 3.2.6, means the net gain in the election year
from the disposition of local tangible assets by all
constituent entities located in the jurisdiction excluding
the gain or loss on a transfer of assets between group
mermbers.

Agreed administrative guidance ( {IBETRHES!) ) means
guidance on the interpretation or administration of the
GloBE rules issued by the Inclusive Framework.

Allocable share of the top-up tax (# EFR TS B EE) is
defined in Article 2.2.1.

Annual election (453 {%) means an election made by a
filing constituent entity and that applies only for the fiscal
year for which the election is made.

Allocated asset gain (BB EEULER) in respect of an
election under Article 3.2.6, means the adjusted asset gain
that is allocated to a fiscal year in the lookback period
under Article 3.2.6(d).

Arm’s length principle (752 5 EHD means the principle
under which transactions between constituent entities
must be tecorded by reference to the conditions that
would have been obtained between independent
enterprises in comparable transactions and under
comparable circumstances.
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Asymmetric foreign currency gains or losses (FEETEIERIE
far) means foreign currency gains or losses of an entity
whose accounting and tax functional currencies are
different and that are:

(a) included in the computation of a constituent entity’s
taxable income or loss and attributable to
fluctuations in the exchange rate between its
accounting functional currency . and its tax
functionat currency;

{b) included in the computation of a constituent entity’s
financial accounting’ net income or loss and
attributable fo fluctuations in the exchange rate
between its fax functional cuwrrency and its
accounting functional currency;

(c} included in the computation of a constituent entity’s
financial accounting net income or loss and
attributable to fluctuations in the exchange rate
between a third foreign currency and its accounting
functional currency; and

(d) attributable to fluctuations in the exchange rate
between a third foreign currency and ifs tax
functional currency, whether or not such foreign
currency gain or loss is included in taxable income.

The tax functional currency is the functional currency
used to determine the constituent entity’s taxable income
ot loss for a covered tax in the jurisdiction in which it is
located. The accounting functional currency is the
functional currency used to determine the constituent
entity’s financial accounting net income or loss. A third
foreign currency is a currency that is not the constituent
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entity’s tax functional currency or accounting functional
currency. _

Authorised accounting body (FEZL U] @5 EHE) is the body
with legal authority in a jurisdiction to prescribe,
establish, or accept accounting standards for financial
reporting purposes.

Authorised financial accounting standard (FESTE I Barst
AEHD), in respect of any entity, means a set of generally
acceptable accounting principles permitted by an
authorised accounting body in the jurisdiction where that
entity is located.

Average GloBE income or loss (3R {ZEIRT R A B,
JE578) is defined in Article 5.5.2.

Average GloBE revenue (£F N M EFZIHRUTA) is
defined in Article 5.5.2.

Commentary ( {F5E) ) means the Commentary to the GloBE
rules as developed by the OECD/G20 Inclusive

Framework on Base Erosion and Profit Shifting.
Consolidated financial statements (§EEH 75 F3) means:

(a) the financial statements prepared by an entity in
accordance with an acceptable financial accounting
standard, in which the assets, liabilities, income,
expenses and cash flows of that entity and the
entities in which it has a confrolling interest are
presented as those of a single economic unit;

(b) where an entity meets the definition of a group under
Axticle 1.2.3, the financial statements of the entity
that are prepared in accordance with an acceptable
financial accounting standard;
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(¢) where the ultimate parent entity has financial
statements described in paragraph (a) or (b) that are
not prepared in accordance with an acceptable
financial accounting standard, the financial
statements ate those that have been prepared subject
to adjustments to prevent any material competitive
distortions; and

{d) where the ultimate parent entity does not prepare
financial statements described in the paragraphs
above, the censolidated financial statements of the
ultimate parent entity are those that would have been
prepared if such entity were required to prepare such
statements in accordance with an authorised
financial accounting standard that is either an
acceptable financial accounting standard or another
financial accounting standard that is adjusted to
prevent any material competitive distortions,

Note—

In relation to Article 10.1.1 (definition of consolidated financial
statement), see the specified OECD GloBE rules guidance in—

(&) paragraphs 8.1 to 8.4 of Chapter 10 of the 2023
Commentary; and

{(b) section 1.2 of the Feb-2023 Administrative Guidance,
Constituent entity (CE) (¥ B EHS) is defined in Article 1.3.1,

Constituent entity-owner (£ G #HA A) means a
constituent entity that directly or indirectly owns an

ownership interest in another constituent entity of the
same MNE group.

Controlled foreign company tax regime (S EESNE A TERED
means a set of tax rules (other than an [TR) under which a
direct or indirect shareholder of a foreign entity (the
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confrolled foreign company or CFC) is subject to current
taxation on its share of part or all of the income earned by
the CFC, irrespective of whether that income is
distributed currently to the shareholder.

Controlling inferest (¥=H|FE7S) means an ownership interest

in an entity such that the interest holder:

(a) is required to consolidate the assets, liabilities,
income, expenses and cash flows of the entity on a
line-by-line basis in accordance with an acceptable
financial accounting standard; or

(b) would have been required to consolidate the assets,
liabilities, income, expenses and cash flows of the
entity on a line-by-line basis if the interest holder
had prepared consolidated financial statements,

A main entity is deemed to have the controlling interests
of its permanent estabiishments.
Note—

In relation to Article 10.1.1 (definition of confrolling interesi), see the
specified OECD GloBE rules guidance in—

(@)  paragraph §.5 of Chapter 10 of the 2023 Commentary;

(b) Example 10.1-4 of the Apr-2024 Tlustrative Examples;
and

(¢}  section 1.2 of the Feb-2023 Administrative Guidance.

Cooperative (£{E+L) means an entity that collectively markets

or acquires goods or services on behalf of its members and
that is subject to a tax regime in the jurisdiction in which
it is located that is designed to ensure tax neutrality in
respect of members’ property or services sold through the
cooperative and property or services acquired by
members through the cooperative.

Covered taxes (FEFR) is defined in Article 4.2.
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Deductible dividend (T]H1}:8%E) means, with respect to a
constituent entity that is subject to a deductible dividend
regime,

(a) adistribution of profits to the holder of an ownership
interest that is deductible from taxable income of the
constituent entity under the laws of the jurisdiction
in which it is located; or

(b) apatronage dividend to a member of a cooperative.

Deductible dividend regime (M]H15RHEE S1/E) means a tax
regime designed to yield a single level of taxation on the
owners of an entity through a deduction from the income
of the entity for distributions of profits to the owners. For
this purpose, patronage dividends of a cooperative are
treated as distributions to owners. A deductible dividend
regime also includes a regime applicable to cooperatives
that exempts the cooperative from taxation.

Deemed distribution tax ({R[E453J&%0) is defined in Article
7.3.2.

Deemed distribution tax recapture account (fR[5] 57 RS 1]
5% H ) means an account maintained in accordance with
Article 7.3.3.

Departing constituent entity (i H % 5 B 5 ) means a
constituent entity that is subject to an election under
Article 7.3.1 and that feaves the MNE group or transfers
substantially all of its assets to a person that is not a
constituent entity of the same MNE group located in the
same jurisdiction.

Designated filing entity (1§ B3 FZEH#5) means the constituent
entity, other the ultimate parent entity, that has been
appointed by the MNE Group to file the GloBE
information return on behalf of the MNE Group.
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Note—

As provided in Part 2 of this Schedule, the definition of designated
Jiling entity is to be read to the effect that the expression has the
meaning given by section 2 of Schedule 62.

Designated local entity (15 7= 455 B HE) means the constituent

entity of an MINE Group that is located in Hong Kong and
that has been appointed by the other constituent entities
located in Hong Kong of the MNE Group to file the
GioBE information return, or to submit the notifications
under Article 8.1.3,

Note—

As provided in Part 2 of this Schedule, the definition of designated
local entity is to be read to the effect that the expression has the
meaning given by section 2 of Schedule 62.

Disallowed accrual (R R E) is defined in Article

4.4.6.

Disposition recapture ratio (Fa B EH L3 is defined in

Article 7.3.8.

Disqualified refundable imputation tax (F&EEOTIEREN

EH2) means any amount of tax, other than a qualified
imputation tax, accrued or paid by a constituent entity that
is:

(a) refundable to the beneficial owner of a dividend
distributed by such constituent entity in respect of
that dividend or creditable by the beneficial owner
against a tax liability other than a tax Hability in
respect of such dividend; or

(b) refundable to the distributing corporation upon
distribution of a dividend.

inland Revenue (Amendment) {Minimum Tax for Multinational Enterprise Groups)}

Bill 2024

111

Note—

In relation to Article 10.1.1 (definition of disqualified refundable
imputation fax), see the specified OECD GloBE rules guidance in
paragraph 11 of Chapter 10 of the 2023 Commentary.

Dual-listed arrangement { ¥ B L 7 % HE) means an

arrangement entered into by two or more ultimate parent
entities of separate groups, under which:

(a) the ultimate parent entities agree to combine their
business by contract alone;

(b) pursuant to contractual arrangements the ultimate
parent entities will make distributions (with respect
to dividends and in liquidation) to their shareholders
based on a fixed ratio;

{c) their activities are managed as a single economic
entity under confractual arrangements while
retaining their separate legal identities;

(d) the ownership interests in the uitimate parent entities
comprising the agreement are quoted, traded or
fransferred independently in different capital
markets; and

(e} the ultimate parent entities prepare consolidated
financial statements in which the assets, liabilities,
income, expenses and cash flows of all the entities
of the groups are presented together as those of a
single economic unit and that are required by a
regulatory regime to be externally audited.

Effective tax rate (ETR) (F#UF72R) is defined in Article 5.1.1.
Election year (BEBETFERE) in respect of an annual election

means the year for which the election is made,
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Eligible distribution tax system (5B IRFEHIE) means a
corporate income tax system that:

(a)  imposes an income tax on the corporation with the
tax generally payable only when the corporation
distributes profits to shareholders, is deemed to
distribute profits to shareholders, or incurs certain
non-business expenses;

(b) imposes tax at a rate equal to or in excess of the
minimum rate; and
{¢c) wasin force on or before 1 July 2021.
Note—
In relation to Article 10.1.1 (definition of eligible distribution tax
sysient), see—
(a) the specified OECD GloBE mles guidance in paragraph
14 of Chapter 10 of the 2023 Commentary; and
(b)  the specified OECD GloBE rules guidance in paragraph
16 of Chapter 10 of the 2023 Commentary,

Eligible employees (L& {EE) means employees, including
part-time employees, of a constituent entity that is a
member of the MNE group and independent contractors
participating in the ordinary operating activities of the
MNE group under the direction and control of the MNE
group.

Eligible payroll costs (BLE TR A) means employee
compensation expenditures (including salaries, wages,
and other expenditures that provide a direct and separate
personal benefit to the employee, such as health insurance
and pension contributions), payroll and employment
taxes, and employer social security contributions.

Eligible tangible assets (BB HFHFH I EE) is defined in
Article 5.3.4.-
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Entity (B#) means:
{a) any legal person (other than a natural person); or
(b) an arrangement that prepares separate financial
accounts, such as a partnership or trust.
Note—-

In relation to Article 10.1.1 (definition of entity), see the specified
OECD GloBE rules guidance in—

(a)  paragraph 17.1 of Chapter 10 of the 2023 Commentary;
and

(b)  section 1.2 of the Feb-2023 Administrative Guidance,
ETR adjustment article (BF33R8E{5&30) means Article
3.2.6, Article 4.4.4, Article 4.6.1, Article 4.6.4, and
Article 7.3.
Excess profit (FBZHFJH) is defined in Article 5.2.2.

Excluded dividends (fFE5RIE S means dividends or other
distributions received or accrued in respect of an
ownership interest, except for:

(a) ashort-term portfolio shareholding, and

(b) an ownership interest in an investment-related entity
that is subject to an election under Article 7.6.

Excluded entity (PIESERTEHE) is defined in Article 1.5.1 and
Article 1.5.2.

Excluded equity gain or loss (#5E5 5 EEHEIESS) means the
gain, profit or loss included in the financial accounting net
income or loss of the constituent entity arising from:

{a) gains and losses from changes in fair value of an
ownership interest, except for a portfolio
shareholding;
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(b) profit or loss in respect of an ownership interest
included under the equity method of accounting; and

(c) gains and losses from disposition of an ownership
interest, except for a disposition of a portfolio
shareholding.

Filing constituent entity (R34 2 B HE) is an entity filing the
GloBE information return in accordance with Article 8.1,

Note—

The reference in the definition of fifing constituent entity to “Article
8.17 is to be read as “Part 2 of Schedule 62, because of Part 2 of this
Schedule,

Financial accounting net income or loss (A B &P AE
JE518) is defined in Article 3.1.2.

Fiscal year (3f B 4EJE) means an accounting period with
respect to which the ultimate parent entity of the MNE
group prepares its consolidated financial statements, In
the case of consolidated financial statements as defined in
paragraph (d) of its definition, fiscal year means the
calendar year,

Five-pear election (L5 [EEHE) means an election made by a
filing constituent entity with respect to a fiscal year (the
election year) that cannot be revoked with respect to the
election year or the four succeeding fiscal years. If a five-
year election is revoked with respect to a fiscal year (the
revocation vear), a new election cannot be made with
respect to the four fiscal years succeeding the revocation
year.

General government ( — H& BLJif ) means the central
administration, agencies whose operations are under its
effective control, state and local governments and their
administrations.
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GloBE implementation framework (£IR K GRS ELEIHIE
%) means the procedures to be developed by the Inclusive
Framework on BEPS in order to develop administrative
rules, guidance, and procedures that will facilitate the co-
ordinated implementation of the GloBE rules.

GloBE income of all constituent entities (FI7E 1% £ BN 4
B SR AR A) is defined in Article 5.1.2(a).

GloBE income or loss of a constituent entity (5 B & a4
PR E ARfR AR A BESHR) is defined in Article 3.1.1.

GloBE information return (R ERETEEEFE)
means that standardized retwrn fo be developed in
accordance with the GloBE implementation framework
that contains the information described in Arficle 8.1.4,

Note—

The reference in the definition of GloBE information refurn to
“Article 8.1.4” is to be read as “section 10 of Schedule 62*, because of
Part 2 of this Schedule.

GIloBE loss deferred tax asset (B3N (e flfR A 1B HERT
TEE ) is defined in Article 4.5.

GIoBE loss election (3K 5 (ZAREE TR IEIE) is defined in
Article 4.5.1.

GloBE losses of all constituent entities (F75 1% B BIEA4
PR AZEFEELESIR) is defined in Article 5.1.2(b).

GloBE reorganisation (£ FeHR A E4) means a
transformation or transfer of assets and labilities such as
in a merget, demerger, liquidation, or similar transaction
where:

(a) the consideration for the transfer is, in whole or in

significant part, equity interests issued by the
acquiring constituent entity or by a person
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connected with the acquiring constituent entity, or,
in the case of a liquidation, equity interests of the
target (or, when no consideration is provided, where
the issuance of an equity interest would have no
economic significance);

(by the disposing constituent entity’s gain or loss on
those assets is not subject to tax, in whole or in part;
and

(c) the tax laws of the jurisdiction in which the
acquiring constituent entity is located require the
acquiring constituent entity to compute taxable
income after the disposition or acquisition using the
disposing constituent entity’s tax basis in the assets,
adjusted for any non-qualifying gain or loss on the
disposition or acquisition.

Note—

In relation to Article 10.1.1 (definition of GloBE reorganisation), scc

the specified OECD GloBE rules guidance in paragraph 22 of Chapter
10 of the 2023 Commentary,

GloBE revenue (IR {2 REFIAGEWIA) is defined in
Article 5.5.3(a) for the purposes of Article 5.5.2,

GIoBE rules ( { 2B ZEEFRESRA) ) means this set of
rules as developed by the OECD/G20 Inclusive
Framework on Base Erosion and Profit Shifting,

GloBE safe harbour (23R {2 eifR HZE-23) means the
exception provided in Article 82.1 to facilitate

compliance by MNEs and administration by tax
authorities. The conditions under which the constituent

entities of an MNE group located in a jurisdiction are .

eligible to the GloBE safe harbour will be established in
accordance with a common and agreed process to be
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defined as part of the work undertaken by the Inclusive
Framework on BEPS to develop the GloBE
implementation framework.

Governmental entity (B 75 8) means an entity that meets all
of the following criteria set out in paragraphs (a) to (d)
below:

()

®)

(c)

(d)

it is part of or wholly-owned by a government
(including any political subdivision or local
authority thereof);

it has the principal purpose of:
(1) {fulfilling a government function; or

(i) managing or investing that government’s or
jurisdiction’s assets through the making and
holding of investments, assel management,
and related investment activities for the
government’s or jurisdiction’s assets;

and does not carry on a trade or business;

it is accountable to the government on its overall
performance, and provides annual information
reporting to the government; and

its assets vest in such government upon dissolution
and to the extent it distributes net earnings, such net
earnings are distributed solely to such government
with no portion of its net earnings inuring to the
benefit of any private person,

Group (£28)) is defined in Article 1.2.2 and 1.2.3.

Group entity (SEEEHY), in respect of any entity or group,
means an entity that is a member of the same group.

High-tax counterparty (E2% F77) means a constituent
entity that is located in a jurisdiction that is not a low-tax
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jurisdiction or that is located in a jurisdiction that would
not be a low-tax jurisdiction if its ETR were determined
without regard to any income or expense accrued by that
entity in respect of an intragroup financing arrangement.

IFRS means the International Financial Reporting Standards.
IIR (g ) & ASHEID means the rules set out in Article 2.1 to

Article 2.3,

Included revaluation method gain or loss (F{ A\ B{E A0

$H%5) means the net gain or loss, increased or decreased
by any associated covered taxes, for the fiscal year in
respect of all property, plant and equipment that arises
under an accounting method or practice that:

(a) periodically adjusts the carrying value of such
property to its fair value;

(b) records the changes in value in other comprehensive
income; and :

(c) does not subsequently report the gains or losses

recorded in other comprehensive income through
profit and loss.

Insurance investment entity (fRIEFEEEEY) means an entity

that would meet the definition of an investment fund or a
real estate investment vehicle except that it is established
in relation to liabilities under an insurance or annuity
contract and is wholly-owned by an entity that is subject
to regulation in its location as an insurance company.

Note—

In relation to Article 10.1.1 (definition of insurance investment
entity), see the specified OECD GloBE rules guidance in paragraph 90
of Chapter 7 of the 2023 Commentary.
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Intermediate parent entity (S5 EFEHE) means a constituent

entity (other than a ultimate parent entity, partially-owned
parent entity, permanent establishment or investment-
related entity) that owns (directly or indirectly) an
ownership interest in another constituent entity in the
same MNE group.

International organisation ( & ¥ 46 &% ) means any

intergovernmental organisation (including a
supranational organisation) or wholly-owned agency or
instrumentality thereof that meets all of the criteria set out
in paragraphs {a) to (c) below: '

(a) itis comprised primarily of governments;

(b) ithas ineffect a headquarters or substantially similar
agreement (for example, arrangements that entitle
the organisation’s offices or establishments in the
jurisdiction (e.g. a subdivision, or a local, or regional
office) to privileges and immunities) with the
jurisdiction in which it is established; and

(c} law or its governing documents prevent its income
inuring to the benefit of private persons,

International shipping income (F[E3G3E % A) is defined in

Article 3.3.2,

Intragroup financing arrangement (E 8N EEFEH)

means any arrangement entered into between two or more
members of the MNE group whereby a high tax
counterparty directly or indirectly provides credit or
otherwise makes an investment in a Low tax entity.

Investment entity (JrEEEE) means:

{a) an investment fund or a real estate investment
vehicle;
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(b)

(c)

an entity that is at least 95% owned directly by an
entity described in paragraph (a) or through a chain
of such entities and that operates exclusively or
almost exclusively to hold assets or invest funds for
the benefit of such investment entities; and

an entity where at least 85% of'the value of the entity
is owned by an entity referred to in paragraph (a)
provided that substantially all of the entity’s income
is excluded dividends or excluded equity gain or loss
that is excluded from the computation of GloBE
income or loss in accordance with Articles 3.2.1 (b)
or {c).

Investment fund ($&&555:) means an entity that meets all of
the criteria set out in paragraphs (a) to {g) below:;

(@)

(b)
@©

(d)
{e)

H

it is designed to pool assets (which may be financial
and non-financial) from a number of investors
{some of which are not connected);

it invests in accordance with a defined investment
policy; -

it allows investors to reduce transaction, research,
and analytical costs, or to spread risk collectively;

it is primarily designed to generate investment
income or gains, or protection against a particular or
general event or outcome;

investors have a right to return from the assets of the
fund or income earned on those assets, based on the
confributions made by those investors;

the entify or its management is subject to a
regulatory regime in the jurisdiction in which it is
established or managed (including appropriate anti-
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(&)

money laundering and investor protection
regulation); and

it is managed by investment fund management
professionals on behalf of the investors,

Investment-related entity (15 & B B f2 ) means an
investment entity or an insurance investment entity.

Joint venture (V) (& 13£) means an entity whose financial
results are reported under the equity method in the
consolidated financial statements of the ultimate parent
entity provided that the ultimate parent entity holds
directly or indirectly at least 50% of its ownership
interests. A joint venture does not include:

(a)

(b)
(¢}

(d)
(e)

an ultimate parent entity of an MNE group that is
subject to the GloBE rules;

an excluded entity as defined by Article 1.5.1;

an entity whose ownership interest held by the MNE
group are held directly through an excluded entity
referted in Atticle 1.5.1 and the entity:

(i) operates exclusively or almost exclusively to
hold assets or invest funds for the benefit of its
investors;

(if) carries out activities that are ancillary to those
carried out by the excluded entity; or

(iif) substantially all of its income is excluded from
the computation of GIloBE income or loss in
accordance with Articles 3.2.1(b) and (¢).

an entity that is held by an MNE group composed
exclusively of excluded entities; or

a JV subsidiary.
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JV group (S EFEEED means a joint venture and its JV
subsidiaries.

JV group top-up tax (S EMNEEBH EIR) means the

ultimate parent entity’s allocable share of the top-up tax .

of all members of the JV group,

JV subsidiary (& & M2E[5E 2\ F)) means an entity whose
assets, liabilities, income, expenses and cash flows are
consolidated by a joint venture under an acceptable
financial accounting standard (or would have been
consolidated had it been required to consolidate such
items in accordance with an acceptable financial
accounting standard), A permanent establishment whose
main entity is the joint venture or a JV subsidiary shall be
treated as a separate FV subsidiary.

Liable constituent entity (or entities) (JEFRIR bk B B 4
means one or several constituent entities localed in Hong
Kong that could be Hable for top-up tax or subject to an
adjustment under Chapter 2 if the GloBE safe harbour in
Article 8.2.1 did not apply.

Local tangible asset (KM} F 2 B ) means immovable
property located in the same jurisdiction as the constituent
entity.

Look-back period ({5]3EE) in respect of an election under
Article 3.2.6, means the election year and the four prior
fiscal years.

Loss year (BSHEAEFE) in respect of jurisdiction for which the
filing constituent entity has made an election under
Atticle 3.2.6, means a fiscal year in the Lookback Period
for which there is a net asset loss for a constituent entity
located in that jurisdiction and the total amount of net
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assel loss of all such constituent entities exceeds the total
atount of their net asset gain.

Low-taxed constituent entity (K5 B E ) means a
constituent entity of the MNE group that is located in a
low- tax jurisdiction or a stateless constituent entity that,
in respect of a fiscal year, has GloBE income and is
subject to an effective tax rate (as determined under
Chapter 5) in that fiscal year is lower than the minimum
rate.

Low-tax entity ({KFREHE) means a constituent entity located
in a Low tax jurisdiction or a jurisdiction that would be a
low-tax jurisdiction if the effective tax rate for the
jurisdiction were determined without regard to any
income or expense accrued by that entify in respect of an
intragroup financing arrangement,

Low-tax jurisdiction ({KFRFEFL), in respect of an MNE group
in any fiscal year, means a jurisdiction where the MNE
group has net GloBE income and is subject to an effective
tax rate (as determined under Chapter 5) in that period that
is lower than the minimum rate.

Main entity (FEH), in respect of a permanent establishment,
is the entity that includes the financial accounting net
income or loss of the permanent establishment in its
financial statements.

Marketable transferable tax credit (0] H/ER BRI
%) means a tax credit that can be used by the holder of
the credit to reduce its liability for a covered tax in the
Jurisdiction that issued the tax credit and that meets (a) the
legal transferability standard and (b) the marketability
standard in the hands of the holder.
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{a)

(b)

The legal transferability standard is met for the
originator of a tax credit if the tax credit regime is
designed in a way that the originator can transfer the
credit to an unrelated party in the fiscal year in
which it satisfies the eligibility criteria for the credit
(origination year) or within 15 months of the end of
the origination year. The legal transferability
standard is met for a purchaser of a tax credit if the
tax credit regime is designed in a way that the
purchaser can fransfer the credit to an unrelated
party in the fiscal year in which it purchased the tax
credit. If undet the legal framework that applies to
the credit, a purchaser of the tax credit cannot legally
transfer the tax credit to an unrelated party or is
subject to more stringent legal restrictions on
transfer of the credit than the originator, the tax
credit does not meet the legal transferability
standard in the hands of the purchaser,

The marketability standard is met for the originator
of a tax credit if it is transferred to an unrelated party
within 15 months of the end of the origination vear
(or, if not transferred or transferred between related
parties, similar tax credits {rade between unrelated
parties within 15 months of the end of the
origination year) at a price that equals or exceeds the
marketable price floor. The marketability standard
is met for a purchaser if that purchaser acquired the
credit from an unrelated party at a price that equals
or exceeds the marketable price floor. Marketable
price floor means 80% of the net present value
(NPV) of the tax credit, where the NPV is
determined based on the yield to maturity on a debt
instrument issued by the government that issued the
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tax credit with equal or similar maturity (and up to
5-year maturity) issued in the same fiscal year as the
tax credit is transferred (or if not transferred, the
otigination year). For this purpose, the tax credit is
the face value of the credit or the remaining
creditable amount in relation to the tax credit. For
this purpose, the cash flow projection to be factored
in the NPV calculation shall be based on the
maximum amount that can be used each year under
the legal design of the credit. An originator and
purchaser are considered related parties if one owns,
directly or indirectly, at least 50% of the beneficial
interest in the other (or, in the case of a company, at
least 50% of the aggregate vote and value of the
company’s shares) or another person owns, directly
or indirectly, at least 50% of the beneficial interest
(or, in the case of a company, at least 50% of the
aggregate vote and value of the company’s shares)
in each of the originator and purchaser. In any case,
an originator and purchaser are considered related
parties if, based on all the relevant facts and
circumstances, ong has control of the other or both
are under the control of the same person or persons.

Material competitive distortion (B2 1) in respect of
the application of a specific principle or procedure under
a set of generally accepted accounting principles means
an application that results in an aggregate variation
greater than EUR 75 million in a fiscal year as compared
to the amount that would have been determined by
applying the corresponding IFRS principle or procedure.
Where the application of a specific principle or procedure
results in a material competitive distortion, the accounting
treatment of any item or transaction subject fo that
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principle or procedure must be adjusted to conform to the
treatment required for the item or transaction under IFRS
in accordance with any agreed administrative guidance,

Minimum rate (55 {EF232) means fifteen percent (15%).
Minority-owned constituent entity (#5/DBFE BB
means a constituent entity where the ultimate parent entity

has a direct or indirect ownership interest in that entity of
30% or less.

Minority-owned parent entity (3 VEUSHEFERE) means a
minority-owned constituent entity that holds, directly or
indirectly, the controlling interests of another minority-
owned constituent entity, except where the controlling
interests of the first-mentioned entity are held, directly or
indirectly, by another minority-owned constituent entity.

Minority-owned subgroup (#5/VEFFHE T 2 E) means a
minority-owned parent entity and its minority-owned
subsidiaries. '

Minoritv-owned subsidiary (35 DPEHFIEHTEAT]) means a
minority-owned constituient entity whose controlling
interests are held, directly or indirectly, by a minority-
owned parent entity.

MNE group (FEB1H322EH)) is defined in Articles 1.2.1.

MNE group’s allocable share of the investment-related
entity’s GloBE income (I5E{{> 2R 82 B (£ BRI E RS
PIRERE AR SRIR A RHY A HHGER) is defined in
Article 7.4.4,

Multi-parented MNE group (R BEEE D2 EE) means
two or more groups where:
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{a) the ultimate parent entities of those groups enter into
an arrangement that is a stapled structure or a dual-
listed arrangement; and

{b) atleast one entity or permanent establislunent of the
combined group is located in a different jurisdiction
with respect to the location of the other entities of
the combined group.

Net asset gain GFEFEILZS) in respect of an election under
Article 3.2.6, means the net gain from the disposition of
local tangible assets by a constituent entity located in the
jurisdiction for which the election was made excluding
the gain or loss an a transfer of assets to another group
member.

Net asset loss (HEFENGE) in respect of a constituent entity
and a fiscal vear, means the net loss from the disposition
of local tangible assets by that constituent entity in that
year excluding the gain or loss on a transfer of assets to
another gtoup member. The amount of net asset loss shall
be reduced by the amount of net asset gain or adjusted
asset gain which is set-off against such loss pursuant to
the application of Article 3.2.6(b) or (¢) as a result of a
previous election made under Article 3.2.6,

Net book value of tangible assets (BT EE R I%{H) means
the average of the beginning and end values of tangible
assets after taking into account accumulated depreciation,
depletion, and impairment, as recorded in the financiat
statements.

Net GloBE income of a jurisdiction (B 28RN 2R EE
BFREGRIT A) is defined in Article 5.1.2,
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Net GloBE loss of a jurisdiction (55 EHERAY-2 IR fo8h
FREEE ) is the nil or negative amount, if any,
computed in accordance with the following formula:

GloBE Income of all  GloBE Losses of all

Net GloBE Loss = Constituent Eniities — Constituent Entities
where:
(a) the GloBE income of all constituent entities is the

(b)

sum of the GIoBE income of all constituent entities
located in the jurisdiction determined in accordance
with Chapter 3 for the fiscal year; and

the GloBE losses of all constituent entities is the
sum of the GloBE losses of all constituent entities
located in the jurisdiction determined in accordance
with Chapter 3 for the fiscal year.

Net taxes expense (GEFSYEBH ) means the net amount of:

(@)

®
(c)
(d)

(€)

.any covered taxes accrued as an expense and any

current and deferred covered taxes included in the
income tax expense, including covered taxes on
income that is excluded from the GloBE income or
loss computation;

any deferred tax asset attributable to a loss for the
fiscal year;

any qualified domestic minimum top-up tax accrued
as an expense;

any taxes arising pursuant to the GloBE rules
accrued as an expense;

any disqualified refundable imputation tax accrued
as an expense; and
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D

taxes accrued by an insurance company in respect of
returns to policyholders to the extent that Article
3.2.9 applies in relation to those taxes.

Non-profit organisation (JERFEHER) means an entity that
meets all of the foHowing criteria:

(@)

(®)

(c)

(d)

it is established and operated in its jurisdiction of
residence:

(i) exclusively for religious, charitable, scientific,
artistic, cultural, athletic, educational, or other
similar purposes; or

{(ii) as a professional organisation, business league,
chamber of commerce; labour organisation,
agricultural or horticultural organisation, civic
league or an organisation operated exclusively
for the promotion of social welfare;

substantially all of the income from the activities
mentioned in paragraph (a) is exempt from income
tax in its jurisdiction of residence;

it has no shareheolders or members who have a
proprietary or beneficial interest in its income or
assets;

the income or assets of the entity may not be
distributed to, or applied for the benefit of, a private
petson or non-charitable entity other than:

(i} pursuant to the conduct of the entity’s charitable
activities;

(if) as payment of reasonable compensation for
services rendered or for the use of property or
capital; or
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(itl) as payment representing the fair market yalue employess are included in the separate financial accounts
of property which the entity has purchased, of that permanent establishment as determined by Article
and 3.4.1 and adjusted in accordance with 3.4.2. The number

of employees attributed to the tax jurisdiction of a
permanent establishment shall not be taken into account
for the number of employees of the tax jurisdiction of the

(e) upon termination, liquidation or dissolution of the
entity, all of its assets must be distributed or revert
to a non-profit organisation or to the government

(including any governmental entity) of the entity’s main entity. _
jurisdiction of residence or any political subdivision OECD Model Tax Convention ( {8 & a8 88 i 28
thereof; Z<3} ) means the OECD (2017), Model Tax Convention

but does not include any entity carrying on a trade or on Income and on Capital: Condensed Version 2017, OECD

business that is not directly related to the purposes for Publishing, Paris, https://doi.org/10.1787/mte_cond-
which it was established. 2017-en,
bt

Non-qualified refundable tax credit (A& & TRBERIGE Ot 1er compr ehensive income (FA&i 5 I&/U_ means items of
%) means a tax credit that is not a qualified refundable income and expense that are not recognised in profit or
tax credit but that is refundable in whole or in part. loss as required or permitted by the authorised financial

accounting standard used in the consolidated financial

statements. other comptehensive income is usually
reported ag an adjustment to equity in the statement of
financial position (balance sheet).

Non-qualifying gain or loss (RS EEAIEES) means the
lesser of the gain or loss of the disposing constituent entity
arising in connection with a GloBE reorganisation that is
subject to tax in the disposing constituent entity’s location
and the financial accounting gain or loss arising in
connection with the GloBE reorganisation.

Number of employees ({8 A8, for the purposes of the
UTPR petcentage, means the fotal number of employees

Ownership interest (JEF HERELS) means any equity interest
that carries rights to the profits, capital or reserves of an
entity, including the profits, capital or reserves of a main
entity’s permanent establishment(s).

on a full-time equivalent (FTE) basis of all the constituent Note-—

entities resident for tax purposes in the relevant tax In relation to Article 10.1.1 (definition of ownership interest), sce—
jurisdiction. For this purpose, independent contractors {#) the specified OECD GloBE rules guidance in paragraph
participating in the ordinary operating activities of the 85 of Chapter 10 of the 2023 Commentary;
constituent entity are reported as employees. With regard (b)  the specified OBCD GloBE rules guidance in paragraph
to permanent establishments, employees should be 81 of Chapter 10 of the 2023 Commentary; and
allocated to the tax jurisdiction in which the permanent {c)  the specified OECD GloBE rules guidance in paragraph

establishment is located when the payroll costs of such 83 of Chapter 10 of the 2023 Commentary.
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Parent entity (BFEHE) means an ultimate parent entity that is
not an excluded entity, an infermediate parent entity, or a
partially-owned parent entity.

Parent entity’s inclusion ratio (REEHEHI49 A LEZR) is defined
in Article 2.2.2.

Partially-owned parent entity ({EEE R AIE S means a
constituent entity (other than a ultimate parent entity,
permanent establishment or investment-related entity)

that:

(a)

(b)

owns (directly or indirectly) an ownership interest in
another constituent entity of the same MNE group;
and

has more than 20% of the ownership interests in its
profits held directly or indirectly by persons that are
not constituent entities of the MINE group.

Passive income (#5817 A) means income included in GloBE
income that is:

(a)
(b)
(c)
(d)
(e)
®

a dividend or dividend equivalents;
interest or interest equivalent;

rent;

royalty;

annuity; or

net gains from property of a type that produces
income described in paragraphs (a) to (e),

but only fo the extent a constituent entity-owner is subject
to tax on such income under a controlled foreign company
tax regime or as a result of an ownership interest in a
hybrid entity.

Pension fund GER{RE) means:
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(2)

(6

an entity that is established and operated in a
jurisdiction exclusively or almost exclusively to
administer or provide retirement benefits and
ancillary or incidental benefits to individuals:

i. regulated as such by that jurisdiction or one of
its political subdivisions or local authorities; or

ii. those benefits are secured or otherwise
protected by national regulations and funded
by a pool of assets held through a fiduciary
arrangement or trustor to secure the fulfilment
of the corresponding pension obligations
against a case of insolvency of the MNE
group; and

a pension services entity,

Pension services entity GEREER T ERE) means an entity that
is established and operated exclusively or almost
exclusively:

(a)

(b)

to invest funds for the benefit of entities referred to
in paragraph (a) of the definition of pension fund; or

to cairy out activities that are ancillary to those
regulated activities carried out by the entities
referred to in paragraph (a) of the definition of
pension fund provided that they are members of the
same group.

Permanent establishment (& 55HERE) means:

(a)

a place of business (including a deemed place of
business) situated in a jurisdiction and treated as a
permanent esiablishment in accordance with an
applicable tax treaty in force provided that such
jurisdiction taxes the income atiributable to it in
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(b)

(c)

(d)

accordance with a provision similar to Article 7 of
the OECD Model Tax Convention on Income and
on Capital; _
ifthere is no applicable tax treaty in force, a place of
business (including a deemed place of business) in
respect of which a jurisdiction taxes under its
domestic law the income attributable to such place
of business on a net basis similar to the manner in
which it taxes its own tax residents;

if a jurisdiction has no corporate income tax system,
a place of business (including a deemed place of
business} situated in that jurisdiction that would be
treated as a permanent establishment in accordance
with the OECD Model Tax Convention on Income
and on Capital provided that such jurisdiction would
have had the right to tax the income attributable to it
in accordance with Article 7 of that model; or

a place of business (or a deemed place of business)
that is not already described in paragraphs (a) to (c)
through which operations are conducted outside the
jurisdiction where the entity is located provided that
such jurisdiction exempts the income atiributable to
such operations.

Policy disallowed expenses (B R EEHIEESY) means:

(a)

(b)

expenses accrued by the constituent entity for illegal
payments, including bribes and kickbacks; and

expenses accrued by the constituent entity for fines
and penalties that equal or exceed EUR 50 000 (or
an equivalent in the functional currency in which the
constituent entity’s financial accounting net income
or loss was calculated).
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Portfolio shareholding (& 4E & HefE) means ownership

interests in an entity that are held by the MNE group and
that carry rights to less than 10% of the profits, capital,
reserves, or voting rights of that entity at the vesting date
of the distribution or the date of disposition. In the case of
an excluded equity gain or loss as defined by paragraph
{a) of the definition in Article 10.1.1, the 10% threshold
is tested at the end of the fiscal year. The vesting date of
a distribution is the earlier of —

(a) the date of distribution; and

(b) the date on which the constituent entity becomes
entitled to the distribution.

Prior period errors and changes in accounting principles (7

HHsE =R B et IE A9 E58h) means all changes in the
opening equity at the beginning of the fiscal year of a
constituent entity attributable to:

(a) a correction of an error in the determination of
financial accounting net income in a previous fiscal
year that affected the income or expenses includible
in the computation of GloBE income or loss for such
fiscal year, except to the extent such error correction
resulted in a material decrease to a liability for
covered taxes subject 1o Article 4.6; or

(b) a change in accounting principle or policy that
affects income or expenses includible in the
computation of GloBE income or loss,

Qualified anciilary international shipping income (&5

T B ARG A) is defined in Article 3.3.3.

Qualified domestic minimum top-up tax (S5 H &

JE ) means a minimum tax that is included in the
domestic law of a jurisdiction and that:
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(a) determines the excess profits of the constituent
entities located in the jurisdiction (domestic excess
profits) in a manner that is equivalent to the GloBE
rules;

(b) operates to increase domestic tax liability with
respect to domestic excess profits to the minimum
rate for the jurisdiction and constituent entities for a
fiscal year;

{c) is implemented and administered in a way that is
consistent with the outcomes provided for under the
GloBE rules and the Commentary, provided that
such jurisdiction does not provide any benefits that
are related to such rules; and

(d) has the status of a qualified domestic minimum fop-
up tax (including transitional qualified status) for the
fiscal year as determined by the Inclusive
framework,

A qualified domestic minimum top-up tax may compute
domestic excess profits based on an acceptable financial
accounting standard permitted by the authorised
accounting body or an authorised financial accounting
standard adjusted to prevent any material competitive
distortions, rather than the financial accounting standard
used in the consolidated financial statements.

Qualified IIR (& EBUW A AR means a set of rules

equivalent to Article 2.1 to Article 2.3 of'the GloBE rules
(including any provisions of the GIoBE rules associated
with those atticles) that are included in the domestic law
of a jurisdiction and that are implemented and
administered in a way that is consistent with the outcomes
provided for under the GloBE rules and the Commentary
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provided that such jurisdiction does not provide any
benefits that are related to such rules, and the rules have
qualified status (including transitional qualified status) for
the fiscal year as determined by the Inclusive Framework.

Qualified imputation tax (FE &R means a covered tax

accrued or paid by a constituent entity that is refundable

or creditable to the beneficial owner of a dividend

distributed by such constituent entity (or, in the case of a

covered tax accrued or paid by a permanent

establishment, a dividend distributed by the main entity)
to the extent that the refund is payable, or the credit is
provided:

(a} by a jurisdiction other than the jurisdiction which
imposed the covered taxes under a foreign tax credit
regime;

(b) to a beneficial owner of the dividend that is subject
to tax at a nominal rate that equals or exceeds the
minimum rate on the dividend on a current basis
under the domestic law of the jurisdiction which
imposed the covered taxes on the constituent entity;

(¢) to an individual beneficial owner of the dividend
who is tax resident in the jurisdiction which imposed
the covered taxes on the constituent entity and who
is subject to tax on the dividends as ordinary
mcome; or

(d} to a governmental entity, an inlernational
organisation, a resident non-profit organisation, a
resident pension fund, a resident investment enfity
that is not a group entity, or a resident life insurance
company to the extent that the dividends are
received in connection with a pension fund business
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and subject to tax in a similar manner as a dividend
received by pension fund.

For purposes of paragraph (d), a non-profit organisation
or pension fond is resident in a jurisdiction if it is created
and managed in that jurisdiction, and an investment entity
is resident in a jurisdiction if it is created and regulated in
the jurisdiction. A life insurance company is resident in
the jurisdiction in which it is located,

Qualified refundable tax credit (& &L W] B BRI )
means arefundable tax credit designed in a way such that
it must be paid as cash or available as cash equivalents
within four years from when a constituent entity satisfies
the conditions for receiving the credit under the laws of
the jurisdiction granting the credit. A tax credit that is
refundable in patt is a qualified refundable tax credit to
the extent it must be paid as cash or available as cash
equivalents within four years from when a constituent
entity satisfies the conditions for receiving the credit
under the laws of the jurisdiction granting the credit. A
qualified refundable tax credit does not include any
amount of tax creditable or refundable pursuant to a
qualified imputation tax or a disqualified refundable
imputation tax.

Qualified UTPR (&SI FE#E]) means a set of rules
equivalent to Article 2.4 to Article 2.6 of the GloBE rules
{(including any provisions of the GloBE rules associated
with those articles) that are included in the domestic law
of a jurisdiction and that are implemented and
administered in a way that is consistent with the outcomes
provided for under the GloBE rules and the Commentary
provided that such jurisdiction does not provide any
benefits that are related to such rules, and the rules have
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qualified status (including transitional qualified status) for
the fiscal year as determined by the Inclusive Framework,

Oualifying competent authority agreement (S &R TEER
%) means a bilateral or multilateral agreement or
arrangement between competent authorities that provides
for the automatic exchange of annual GloBE information
returns,

Real estate investment vehicle (JEHEE T E) means an
entity the taxation of which achieves a single level of
taxation either in ifs hands or the hands of its interest
holders (with at most one year of deferral), provided that
that person holds predominantly immovable property and
is itself widely held.

Note—

In relation to Article 10.1.1 (definition of real estate investment
vehicle), see the specified OECD GioBE rules guidance in paragraph
147 of Chapter 10 of the 2023 Commentary.

Recaptured deferred tax liability (S[0]IREFCTE & ®) is
defined in Article 4.4.4. :

Recapture exception accrual (BRA{FH4EE) is defined in
Article 4.4.5.

Reductions to covered taxes Gy ZFEH15E2H) is defined in
Article 4.1.3.

Reference jurisdiction (238EE[T) is defined in Article 9.3.3.

Reporting fiscal year (R EUEE) means the fiscal year
that is the subject of the GIoBE information return.
Restricted Tier One Capital (%% R — & E ) means an
instrument issued by a constituent entity pursuant to
prudential regulatory requirements applicable to the
insurance sector that is convertible to equity or written
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down if a pre-specified trigger event occurs and that has
other features which are designed to aid loss absorbency
in the event of a financial crisis.

Shori-term porifolio shareholding (55 HE S 4l S HEHE)
means a portfolio shareholding that has been
economically held by the constituent entity that receives
or accrues the dividends or other distributions for less than
one vear at the vesting date of the distribution,

Stapled structure (S2]45F8) means an arrangement entered
into by two or more ultimate parent entities of separate
groups, under which:

(a) 50% or more of the ownership interests in the
ultimate parent entities of the separate groups are by
reason of form of ownership, restrictions on transfer,
or other terms or conditions combined with each
other, and cannot be transferred or traded
independently. If the combined ownership interests
are listed, they are quoted at a single price; and

(b) one of those ultimate parent entities prepares
consolidated financial statements in which the
assets, liabilities, income, expenses and cash flows
of all the entities of the groups are presented
together as those of a single economic unit and that
are required by a regulatory regime to be externally
audited.

Stateless constituent entity (I FERE B F 5 ) means a
constituent entity described in Article £0.3.2(b) and

Article 10,3.3(d).

Substance-based income exclusion (BB UL AEIREE) is
defined in Article 5.3.
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Tangible assets (B ERE), for the purposes of the UTPR
percentage and for Article 9.3, means the tangible assets
of all the constituent entities resident for tax purposes in
the relevant tax jurisdiction. Tangible assets do not
include cash or cash equivalents, intangibles, or financial
assets. With regard to permanent establishments, tangible
assets should be allocated to the tax jurisdiction in which
the permanent establishment is located provided those
tangible assets are included in the separate financial
accounts of that permanent establishment as determined
by Article 3.4.1 and adjusted in accordance with Article
3.4.2. The tangible assets allocated to the tax jurisdiction
of a permanent establishment shall not be taken into
account for the tangibie assets of the tax jurisdiction of
the miain entity.

Tax (FLUX) means a compulsory unrequited payment to genetal

government,
Taxable distribution method (JESEFR4IRITHE) is defined in
Article 7.6.2,

Tax treaty (FRUGERTE) means an agreement for the avoidance
of double taxation with respect to taxes on income and on
capital.

Tested year CRIEESE) is defined in Article 7.6.5.

Testing period CHIERHY) is defined in Article 7.6.5.

Top-up tax (i £F3) means the top-up tax computed for the
jurisdiction or constituent entity pursuant to Article 5.2.

Top-up tax percentage (FEEFZEH 53 is defined in Article
5.2.1.

Total deferred tax adjustment amount (EIEFGTEHELREH)
is defined in Article 4.4.1,
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Total UTPR top-up tax amount ({SHIF R EHEEED)

means the total amount of top-up tax that is allocable
under the UTPR as defined in Article 2.4.1.

Transition year GEFETERE), for a jurisdiction, means the first
fiscal year that the MINE group comes within the scope of
the GloBE rules in respect of that jurisdiction.

Ultimate parenf entity (UPE) (45 BEEHE) is defined in
Article 1.4,

Undistributed net GloBE income (457 2ER K (alFR B 5
WZ A is defined in Article 7.6.3.

UPE jurisdiction (44 ERZEEE) means the jurisdiction
where the ultimate parent entity is located.

UTPR ({LFEFESHA]) means the rules set out in Article 2.4
to Article 2.6.
Note--

The reference in the definition of UTPR to “Article 2.4 to Article 2.6
is to be read as “Article 2.4 to Article 2.6, read with Part 2 of this
Schedule”, because of Part 2 of this Schedule.

UTPR jurisdiction (IEFEFEHRREEE) means a jurisdiction

that has a qualified UTPR in force.

UTPR percentage ({75 F]FEH A H 7 ) means the
percentage of total UTPR top-up tax amount that is
allocated to a UTPR jurisdiction in accordance with the
formula provided in 2.6.1.

UTPR top-up tax amount ({XFGFCEFHANE EIEEE) means

the amount of top-up tax allocated to a UTPR jurisdiction
under the UTPR.

Article 10.2, Definitions of flow-through entity, tax transparent
entity, reverse hybrid entity, and hybrid entity
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10.2.1,

10.2.2,

10.2.3.

10.2.4.

An entity is a flow-through entity to the extent it is fiscally
transparent with respect to its income, expenditure, profit or
loss in the jurisdiction where it was created unless it is tax
resident and subject to a covered tax on its income or profit in
another jurisdiction.

(a) A flow-through entity is a fax transparent entity with
respect to its income, expendifure, profit or loss to the
extent that it is fiscally (ransparent in the jurisdiction in
which its owner is located.

(b) A flow-through entity is a reverse hybrid entity with
respect to its income, expenditure, profit or loss to the
extent that it is not fiscally transparent in the jurisdiction
in which the owner is located.

An entity is treated as fiscally transparent under the laws of a
jurisdiction, if that jurisdiction treats the income, expenditure,
profit or loss of that entity as if it were derived or incurred by
the direct owner of that entity in proportion to its interest in that
entity.

An ownership interest in an entity or a permanent establishment
that is a constituent entity shall be treated as held through a fax
transparent structure if that ownership interest is held
indirectly through a chain of tax transparent entities.

A constituent entity that is not a tax resident and not subject to
a covered tax or a qualified domestic minimum top-up tax
based on its place of management, place of creation, or similar
criteria shall be treated as a flow-through entity and a tax
transparent entity in respect of its income, expenditure, profit
or loss 1o the extent that:
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(a) its owners are located in a jurisdiction that treats the entity
as fiscally transparent;
(b} it does not have a place of business in the jurisdiction
where it was created; and
{c) the income, expenditure, profit or loss is not attributable
to a permanent establishment,
10.2.5. An entity that is treated as a separate taxable person for income

tax purposes in the jurisdiction where it is located is a fybrid
entity with respect to its income, expenditure, profit or loss to
the extent that it is fiscally transparent in the jurisdiction in
which its owner is located.

Article 10.3. Location of an entity and a permanent
establishment

10.3.1.

10.3.2.

The location of an entity that is not a flow-through entity is

determined as follows:

(a) if it is a tax resident in a jurisdiction based on its place of
management, place of creation or similar criteria, it is
focated in that jurisdiction; and

{b) in other cases, it is located in the jurisdiction in which it
was created.

Note—

Section 2(9)} is relevant in defermining whether an entity is a tax resident in
Hong Kong.

The location of an entity that is a flow-through entity is
determined as follows:
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(a) ifitis the.ultimate parent entity of the MNE group or it is
required to apply an IIR in accordance with Article 2.1, it
is located in the jurisdiction where it was created; and
(b) in other cases, it shall be treated as a stateless entity.
10.3.3. The location of a permanent establishment is determined as
follows:
{a) ifitisdescribed in paragraph (a) of the definition in Article
10.1, is located in the jurisdiction where it is treated as a
permanent establishment and is taxed under the
applicable tax treaty in force;
(b) if it is described in paragraph (b) of the definition in
Article 10.1, is located in the jurisdiction where it is
subject to net basis taxation based on its business presence;
(c) ifitis described in paragraph (c) of the definition in Article
10.1, is located in the jurisdiction where it is situated; and
(d) if it is described in paragraph (d) of the definition in
Article 10.1, is considered as a sfateless permanent
establishment.
10.3.4. Where by reason of Article 10.3.1, a constituent entity is

located in more than one jurisdiction (a dual-located entity),
then its status for purposes of the GloBE rules shall be
determined as follows:

(a) ifitis located in two jurisdictions that have an applicable
tax treaty in force:

(i) it shall be located in the jurisdiction where it is
considered as a deemed resident for purposes of the
tax treaty,
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(i) if the tax treaty requires the competent authorities to
teach a mutual agreement on the deemed residence of
the constituent entity for purposes of the tax treaty and
no agreement exists, then paragraph (b} shall apply;

(iii) if the tax treaty does not provide relief or exemption
from tax because the constituent entity is a tax resident
of both contracting parties, then paragraph (b) shall
apply;

if no tax ftreaty applies, then its locauon shall be
determined as follows:

(i} it shall be located in the jurisdiction where it paid
the greater amount of covered taxes for the fiscat
year, without considering the ones paid in
accordance with a controfled foreign company tax
regime;

(ii) if the amount of covered taxes paid in both
jurisdiction is the same or zero, it shall be located in
the jurisdiction where it has the greater amount of
substance-based income exclusion computed on an
entity basis in accordance with Article 5.3;

(iii) if the amount of the substance-based income
exclusion in both jurisdictions is the same or zero,
then it is considered a stateless constituent entity
unless it is the ultimate parent entity of the MNE
group in which case it shall be located in the
jurisdiction where it was created,

Note-

In relation to Article 10.3 .4, see the specified OECD GloBE rules guidance
in paragraphs 198 and 207 of Chapter 10 of the 2023 Commentary.
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10.3.5. Where, under Article 10.3.4, a dual-located entity that is a
parent entity is located in a jurisdiction where it is not subject
to a qualified 1IR, then the other jurisdiction ¢an require such
entity to apply its qualified IR unless it is restricted by an
applicable tax treaty in force.

10.3.6.  Where an entity has changed its location during the fiscal year,
it shall be located in the jurisdiction where it was located at the
beginning of that year.

Part 2

Modifications to Rules in Part 1 of this Schedule

1. The rules in Part | of this Schedule are modified as specified in
this Part.

2. Article 2.4.1 in Part 1 of this Schedule is to be read as—

“2.4.1.

Constituent entities of an MNE Group located in Hong
Kong (HEK constituent entities) arc subject to an
adjustment that is equivalent to a denial of a deduction in
an amount resulting in those constituent entities having an
additional cash tax expense equal to the UTPR top-up tax
amount allocated to Hong Kong for the fiscal year,

The adjustment must be made in the form of an additional
tax imposed for the fiscal year directly on the HK
constituent entities of the MINE group in an amount equal
to the UTPR top-up tax amount allocated to Hong Kong
for the fiscal year.”.

3. The UTPR top-up tax amount for an MNE group allocated to a
HK constituent entity of the MNE group must be determmed
for a fiscal year by multiplying—
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50% x

(a) the UTPR top-up tax amount for the MNE group
allocated 1o Hong Kong, under Article 2.6.1 in Part
1 of this Schedule, for the fiscal year; by

(b) the HK constituent entity’s UTPR percentage for the
group for the fiscal year.

The UTPR percentage of a HK constituent entity (CEI) for an
MNE group must be determined for each fiscal year as
follows—

Total value of tangible assets of

Number of emplayees of CE1
f employees of + 50% x
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Number of employees of
all HK constifuent entifies
of the MNE group

Total value of tangible assets of
all HK constituent entities of
the MNE group

In Article 6.5.1(f) in Part 1 of this Schedule, “Article 2.4 to .

Article 2.6” is fo be read as “Article 2.4 to Article 2.6, read with
Part 2 of this Schedule”,

In Article 6.5.1(g) in Part T of this Schedule, “Article 8,17 is to
be read as “Part 2 of Schedule 627,

In Asticle 10.1.1 in Part 1 of this Schedule, the definitions of
designated filing entity and designated local entity are to be
read as—

“Designated filing entity (35EXFEHE) has the meaning
given by section 2 of Schedule 62,

Designated local entity (F5 £ B #3) has the meaning given
by section 2 of Schedule 62.”.

In Article 10.1.1 in Part 1 of this Schedule, in the definition of
filing constituent entity, “Article 8,1 is to be read as “Part 2
of Schedule 62”.

1.

In Article 10.1.1 in Part 1 of this Schedule, in the definition of
GloBE information return, “Article 8.1.4” is to be read as
“section 10 of Schedule 627,

In Article 10.1.1 in Part 1 of this Schedule, in the definition of

UTPR, “Article 2.4 to Article 2.6” is to be read as “Article 2.4
10 Article 2.6, read with Part 2 of this Schedule”.

Part3

Safe Harbours for Top-up Taxes under GloBE

Rules
Division 1—Preliminary

Interpretation of Part 3 of Schedule 60

(1) In this Part—

country-by-country report (| 5#;45) has the meaning given
by section 58B(2),

standalone JV (JH1I & & (>F) means a joint venture that has
no JV subsidiary.

(2) Unless the contrary intention appears, an expression used
in this Part, and defined or otherwise explained in any
provision of Part 4AA or Part [ of this Schedule
(definition provisions), has the same meaning as in the
definition provisions,

(3) In this Part-—

{a) areference to a joint venture of an MNE group is a
reference to an entity that falls within the definition
of joint venture in Article 10.1.1 of the GloBE rules,
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with the UPE of the MNE group as the UPE referred
to in the definition;

(b) if a joint venture of an MNE group has no JV
subsidiary, the joint venture is a standalone JV of the
MNE group; and

(cy ifajoint venture of an MNE group has one or more
JV subsidiaries, the joint venture and the JV
subsidiaries are collectively a J'V group of the MNE
group and are members of the JV group.

Division 2——Transitional CbCR Safe Harbour
Subdivision 1—Preliminary

Interpretation of Division 2 of Part 3 of Schedule 60

(1) In this Division—

profit or loss before income tax (1 A BIRFIFIEZER),
in relation to an MNE group for a jurisdiction for a fiscal
year, means the profit or loss of the MINE group before
income tax for the jurisdiction for the fiscal year as
reported in the group’s qualified CbC report for the fiscal
year; -

qualified CbC report (& E MBI RIEEE) means, subject to
subsection (3), a country-by-country report prepared and
filed using qualified financial statements;

qualified financial statements (& ¥ % 5 7 2 ] )—see

section 3 of this Part;
simplified ETR (f5{078 347 23)—see section 7(2) of this Part;

total revenne (B84 A), in relation to an MNE group in a
jurisdiction for a fiscal year, means the MINE group’s total
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revenue for the jurisdiction as reported in the group’s
qualified CbC report for the fiscal year;

transition period (#5JEHH) means a period that covers all the
fiscal years beginning on or before 31 December 2026 but
does not include a fiscal year ending after 30 June 2028;

transitional ChbCR safe harbour (GEEMEE RS2
means the treatment of an MNE group for a jurisdiction
for a fiscal year in accordance with section 4 of this Part,

(2) Subsection (3) applies if~—
(a) anMNE group is in the scope of the GloBE rules but

is not required to file a country-by-country report;
and

(b) the MNE group completes section 2.2.1.3{(a) of the
GloBE information return, using the data from
qualified financial statements that would have been
reported as total revenue, and profit or loss before
income tax, in a qualified CbC report had the MNE
group been required to file a country-by-country
report.

(3) In relation to an MNE group referred to in subsection

2

{a) areference inthis Division (o an amount as reported
in a qualified CbC report is to be read as including—

(i) the amounts that would have been reported in
a qualified CbC report if the MNE group were
required to file a country-by-country report in
accordance with the CbC requirements in the
UPE jurisdiction; or

(ii) if the UPE jurisdiction does not have CbC
tequitements, the amounts that would have
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3,

been reported in accordance with the ChCR
documents (as defined by section 58B(2));

(b) a reference in this Divigion to having submitted a
qualified CbC report is to be read as a reference to
having prepared qualified financial statements

- containing the data that would have been reported as
mentioned in subsection (2)(b); and

(¢) areference in this Division to a qualified CbC report
is to be read as a reference to the qualified financial
statements referred to in paragraph (b).

Meaning of gualified financial statements

In this Division—

qualified financial statements (&EBUEEFR), in relation

to an MNE group, means—

(a) the accounts used to prepare the consolidated
financial statements of the UPE of the MNE group
(reporting package),

(b) separate financial statements .of each constituent
entity of the MNE group if—

(i) they are prepared in accordance with either an
acceptable financial accounting standard or an
authorised financial accounting standard; and

(i) the information contained in such statements is
maintained based on that accounting standard
and is reliable;

(¢) in the case of a constituent entity of the MNE group
that is not included in the MNE group’s consolidated
financial statements on a line-by-line basis solely
due to size or materiality grounds——the financiat
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2

3

accounts of the constituent entity that are used for
preparation of the MNE group’s country-by-country
report, or

(d) inthe case of a constituent entity of the MNE group
that is a permanent establishment having neither
sepatate financial accounts described in paragraph
(a), nor separate financial statements described in
paragraph (b)-the separate financial statements
prepared by the main entity of the permanent
establishment for financial reporting, regulatory, tax
reporting or internal management control purposes.

However, a constituent entity’s reporting package, or any
separate financial statements described in paragraph (b)
of the definition of qualified financial statemerits in
subsection (1), incorporating the purchase price
accounting adjustment allocated by the MINE group, are
not qualified financial statements, unless the consistent
reporting condition is met, and the goodwill impairment
adjustment is made.

The consistent reporting condition is met where the

qualified CbC report was based on the constituent entity’s

teporting package, or separate financial statements,
incorporating the purchase price accounting adjustment

e ‘

(a) the MNE group has not submitted a qualified CbC
report, for a fiscal year beginning after 31 December
2022, that was based on the constituent entity’s
reporting package, or separate financial statements,
without the purchase price accounting adjustment;
or
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4)

(b)

the constituent entity was required by law or
regulation to change its reporting package, or
separate financial statements, to incorporate the
purchase price accounting adjustment,

The goodwill impairment adjustment is made if any
reduction to the constituent entity’s income attributable to
an impairment of goodwill related to transactions entered
into after 30 November 2021 is added back to the MNE
group’s profit or loss before income fax for the
jurisdiction for the fiscal year—

(2)

(b)

for applying the routine profit test under section 8 of
this Part; and

for applying the simplified ETR test under section 7
of this Part, but only if the financial accounts do not
also have a reversal of deferred tax liability, or
recognition or increase of deferred fax asset, in
respect of the impairment of goodwill.

Subdivision 2—Application to Constituent Entities

Transitional CbCR safe harbour

Subject to sections 9, 10, 11, 12 and 13 of this Part, an MNE
group’s jurisdictional top-up tax under the GloBE rules for a

jurisdiction for a fiscal year in the transifion period, for

constituent entities located in the jurisdiction, is taken to be

zero if—

(a)

either—

(i} a qualified CbC report for the MNE group has
been filed for the jurisdiction for the fiscal
year; Or
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®

(©)

(d)

(ii) if the MNE group is not required to file a
country-by-country  report, the filing
constituent entity—

{A) has filed a GloBE information refurn for
the MNE group for the fiscal year, and
has completed section 2.2.1.3(a) of the
return for the jurisdiction for the fiscal
vear; and

(B) for the purposes of sub-subparagraph
(A), has used the data from qualified
financial statements that would have
been reported as total revenue, and profit
or loss before income tax, in a qualified
CbC report had the MNE group been
required to file a country-by-country
report;

the filing constituent entity has made an election

under section 5 of this Part for the jurisdiction and

the fiscal year;

the MNE group meets one of the following tests for
the jurisdiction for the fiscal year—

(i) the de minimis test under section 6 of this Part;
{ii) the simplified ETR test under section 7 of this
Part; _
(iii) the routine profits test under section 8§ of this
Part; and
all of the data used to perform the computations
under sections 6, 7 and 8 of this Part for all of the

constituent entities of the MNE group that are
located in the jurisdiction for the particular fiscal
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year (other than any non-material constituent
entities (as defined by section 35 of this Schedule)
or permanent establishments) comes from either of
the following only—

(i) qualified financial statements described in
paragraph (a) of the definition of qualified
Jinancial statements in section 3(1) of this
Part;

(i) qualified financial statements described in
paragraph (b) of that definition.

5, Election for transitional ChCR safe harbour

{1} A filing constituent entity of an MNE group may make an

@
)

election for transitional CbCR safe harbour for the MNE -

group for a jurisdiction for a fiscal year.
An election under subsection (1) is an annual election.

A filing constituent entity may not make an election for
transitional CbCR safe harbour for a jurisdiction for a
fiscal year if it has made an election for transitional UTPR
safe harbour, under section 18 of this Part, for the
jurisdiction for the fiscal year,

6. De minimis test

(D

An MNE group meets the de minimis test for a

jurisdiction for a fiscal year if—

(a) the MNE group’s total revenue for the jurisdiction
for the fiscal year is less than EUR 10 million; and

(b) the MNE group’s profit or loss before incoms tax

for the jurisdiction for the fiscal year is less than
EUR T million.
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)

For the purposes of subsection (1){(a), if a constituent
entity of the MNE group is held for sale and its revenue
are not already included in the total revenue, the revenue
of the entity must be added back to the total revenue,

Simplified ETR test

(M

2

An MNE group meets the simplified ETR test for a

jurisdiction for a fiscal year if the MNE group’s simplified

ETR for the jurisdiction for the fiscal year is equal to or

greater than—

{a} if the fiscal year starts in the 2025 calendar
year—16%; or

(b) if the fiscal vear starfs in the 2026 calendar
year-—-17%.

In this section—

simplified ETR (F5 {078 %452 3), for a jurisdiction for a fiscal

3)

year, is the amount equal to—
A/B x 100%

where: A means the MNE group’s simplified
covered taxes for the jurisdiction for the
fiscal year;

B means the MNE group’s profit or loss
before income tax for the jurisdiction for
the fiscal year,

In this section—

simplified covered taxes (F§ {7 ZEFD), in relation to an MNE

group for a jurisdiction for a fiscal year, means the income
tax expense for the jurisdiction for the fiscal year as
reported in its qualified financial statements for the fiscal
year, excluding—
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(a) any tax that is nol a covered tax because of Article
4.2.2 of the GloBE rules; and
(t)} uncertain tax positions reported in the MNE group’s
qualified financial statements.
8. Routine profits test

(1)

(2}

3

4)

An MNE group meets the routine profits test for a
jurisdiction for a fiscal year if the MINE group’s profit or
loss before income tax for the jurisdiction for the fiscal
year is equal to or less than the MNE group’s substance-
based income exclusion amount for the jurisdiction for the
fiscal year computed in accordance with the GloBE rules,
as read with subsections (2) and (3).

In computing the substance-based income exclusion
amount of an MNE group, the payroll costs and tangible
assets of a constituent entity of the MINE group may only
be taken into account if the constituent entity—

{a) is recorded as a resident of the jurisdiction in the
qualified CbC report of the MNE group; and

(b) islocated inthe jurisdiction under Article 10.3 of'the
GloBE rules.

To avoid doubt, in computing the substance-based income
exclusion amount of an MNE group, the transitional relief
for the substance-based income exclusion amount
pravided in Article 9.2 of the GloBE rules applies.

For the purposes of subsection (1), an MNE group is taken
to have met the routine profits test for a jurisdiction for a
fiscal year if the MNE group’s profit or loss before
income tax for the jurisdiction for the fiscal year is zero
or less than zero.
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9. Special rule for UPE jurisdiction if UPE is flew-through
entity
(1} Subject to subsection (2), section 4 of this Part
(transitional CbCR safe harbour) does not apply in
relation to an FT-UPE group for the FT-UPE jurisdiction.
(2) If, for a fiscal year, all ownership interests in the FT-UPE
of an FT-UPE group are held by qualified holders—
(a) section 4 of this Part applies in relation to the group’
for the FT-UPE jurisdiction for the fiscal year; but
(b) in computing for the purposes of section 4 of this
Part the group’s profit or loss before income tax (and
any associated tax) for the FT-UPE jurisdiction for
the fiscal year, an amount to the extent to which it is
attributable to, or distributed as a result of, an
ownership interest in the FT-UPE held by a qualified
holder is to be excluded.
(3) For the purposes of this section—
{a) an MNE group is an FT-UPE group if the UPE of
the group is a flow-through entity;
(b) the UPE of an FT-UPE group, and the jurisdiction
in which the entity is located, are FT-UPE and F1-
UPE jurisdiction respectively; and
{c) a qualified holder means a holder described in
Article 7.1.1(a), (b) or (¢) of the GloBE rules.
10, Special rules for UPE jurisdiction subject to deductible

dividend regime

)

This section applies, subject to section 9 of this Part, in
relation to a DID-UPE group if the DD-UPE is also a flow-
through entity.
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11,

@

(3)

(4)

Section 4 of this Part (transitional CbCR safe harbour)
applies, in relation to a DD-UPE group for the DD-UPE
jurisdiction for a fiscal year.

However, in computing for the purposes of section 4 of
this Part the DD-UPE group’s profit or [oss before income
tax (and any associated tax) for the DD-UPE jurisdiction
for the fiscal year, an amount to the extent to which it is
attributable to, or distributed as a result of, an ownership
interest in the DD-UPE held by a recipient described in
Atrticle 7.2.1(a), (b) or {c) of the GloBE rules is to be
excluded.

For the purposes of this section—

(a) an MNE group is a DD-UPE group if the UPE of
the group is located in a jurisdiction where it is
subject to a deductible dividend regime; and

(b) the UPE of a DD-UPE group, and the jurisdiction in
which the entity is located, are DD-UPE and DD-
UPE jurisdiction respectively.

Special rules for investment-related entities and their
constituent enfity-owners

M

Unless subsection (3) applies to an MNE group for a fiscal

year for a jurisdiction in which an investment-related

entity of the group is located (investment-related entity

Jurisdictiony—

{a) the investment-related entity’s top-up tax amount
for the fiscal year is to be computed separately under
Articles 7.4, 7.5 and 7.6 of the GloBE rules, without
regard to section 4 of this Part; and

(b) in computing for the purposes of section 4 of this
Part the MNE group’s protit or loss before income
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)

3)

)

tax {and any associated taxes) for the investment-
related entity jurisdiction for the fiscal year, an
amount to the extent to which it is attributable to the
investment-related entity is to be excluded.

Subsection (3) applies to an MNE group for an
investment-related entity jurisdiction for a fiscal year if—

(a) all constituent entities of the MNE group that hold
direct ownetship interests in the investment-related
entity (direct constituent entity-owners) are located
in the investment-related entity jurisdiction
{common jurisdiction); and

{b) no election has been made under Article 7.5 or 7.6
of the GloBE rules for the investment-related entity
for the fiscal year.

For the purposes of section 4 of this Part—

(a) the profit or loss before income tax and total revenue
of the investment-related entity (and any associated
taxes) are to be reflected only in the common
Jjurisdiction in proportion to its direct constituent
entity-owners’ ownership interest in the investment-
related entity; and '

{(b) if a portion of the ownership interest in the
investment-related entity is held by owners that are
not members of the MNE group, the profit or loss
before income tax aftributable to such owners is to
be excluded.

For the purposes of this section, a constituent entily of an
MNE group is to be regarded as being located in the
jurisdiction where it is resident for the purposes of the
MNE group’s qualified CbhC report.
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12, Special rule for net unrealised fair value loss

(1

(2)

For the purposes of section 4 of this Part, in computing an
MNE group’s profit or loss before income tax for a
jurisdiction for a fiscal year, the MNE group’s net
unrealised fair value loss for the jurisdiction for the fiscal

- year is to be disregarded if that net unrealised fair value

loss exceeds EUR 50 million.

In subsection (1), a reference to a net unrealised fair value

loss for a jurisdiction for a fiscal year, in relation to an

MNE group, means the sum of all losses, as reduced by

any gains, that—

(a) arise from changes in fair value of ownership
interest (except for portfolio shareholdings); and

(b) are included in the MNE group’s profit or loss
before income tax for the jurisdiction for the fiscal
year as reported in its qualified CbC report.

13. Special rules for hybrid arbitrage arrangements

(0

2

This section provides for the treatment of the following
{each a hybrid arbitrage arrangement—

(a) adeduction/non-inclusion arrangement;
(b) aduplicate loss arrangement;
(¢}. aduplicate tax recognition arrangement,

For the purpose of applying sections 6, 7 and 8 of this Part
to an MINFE group for a jurisdiction for a fiscal year—

(a) the profit or loss before income tax of the MNE
group for the jurisdiction for the fiscal year is to
exclude any expense or loss as a result of—

(i) a deduction/non-inclusion arrangement; or
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3)

4)

(ii) aduplicate loss arrangement; and

(b) the simplified covered taxes of a constituent entity
of the MINE group that is located in the jurisdiction
for the fiscal year are to exclude any income tax
expense arising as a result of a duplicate tax
recognition arrangement.

An adjustment under subsection (2){(a) does not need to
be'made with respect {0 the expense or loss in the financial
statements of one of the constituent entities if—

{a} the duplicate loss arrangement is such arrangement
because of paragraph (a) of the definition of
duplicate loss arrangement in subsection (6); and

(b) all constituent entities including the relevant
expense or loss in their financial statements are
located in the same jurisdiction.

In this section—

(a) deduction/non-inclusion arrangement (F1/FE
AFZEHE) means an atrangement entered into after 15
December 2022 under which one constituent entity
of an MNE group directly or indirectly provides
credit to, or otherwise makes an investment in,
another constituent entity of the MNE group that
results in an expense or loss in the financial
statements of any constituent entity of the MNE
group to the extent that—

(i) there is no commensurate increase in the
revenue or gain in the financial statements of
the constituent entity counterparty; or

(ii) the constituent entity counterparty is not
reasonably expected over the lifé of the
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(5)

arrangement to have a commensurate increase
in its taxable income; but

(b) an arrangement is not a deduction/non-inclusion

. arrangement to the extent that the expenses or loss

results from the arrangement solely with respect to
additional tier one capital. '

For the purposes of subsection (4), a constituent entity is
not to be regarded to have a commensurate increase in ifs
taxable income to the extent that—

(a) the amount included in taxable income is offset by a
tax attribute (such as a loss carryforward or an
unused interest carryforward) and, with respect to
the tax attribute, a wvaluation adjustment or
accounting recognition adjustment—

(i) bas been made; or

(iiy would have been made, had the adjustment
determination been made without regard to the
ability of a constituent entity to use the tax
attribute,

with respect to any hybrid arbitrage arrangement

entered into after 15 December 2022; or

(b) the payment that gives rise to the expense or loss—

(i) also gives rise to a taxable deduction or loss of
a constituent entity that is located in the same
jurisdiction © as the constituent entity
counterparty (counterparty jurisdiction); but

(i) is not included as an expense or loss in
determining the profit or loss before income
tax for the counterparty jurisdiction (including
as a result of being an expense or loss in the
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(6)

financial statements of a flow-through entity
that is owned by a constituent entity in the
counterparty jurisdiction).

In this section—

duplicate loss arrangement (E 78 5 {8 % HF) means an

M

arrangement entered into after 15 December 2022 that

results in an expense or loss being included in the

financial statements of a constituent entity of an MNE
group—

{a) subject to subsection (7)(a), to the extent that the
expense or loss is also being included as an expense
or loss in the financial statements of another
constituent entity of the MNE group; or

(b) subject to subsection (7)(b), to the extent that the
arrangement also gives rise to a duplicate amount
that is deductible for determining the taxable income
of another constituent entity of the MNE group in
another jurisdiction.

However, an arrangement is not to be regarded as a
duplicate loss arrangement under subsection (6) to the
extent that—

{z) in the case of paragraph (a) of the definition of
duplicate loss arrangement in that subsection—the
amount of the relevant expense or loss is offset
against the revenue that is included in the financial
statements of both constituent entities; or

(b) in the case of paragraph (b) of the definition of
duplicate loss arrangement in that subsection—the
amount of the relevant expense or loss is offset
against the revenue or income that is included in
both—
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(&)

(i) the financial statements of the constituent
entity including the relevant expernse or loss in
the financial statements; and

(if) the taxable income of the constituent entity
claiming the deduction for the relevant
expense or loss,

In this section—

duplicate tax recognition arrangement (FEISTETEE2EHE)
means an arrangement entered into after 15 December
2022 that results in each of 2 or more constituent entities

®

of an MNE group including all (or any portion of) the

same income tax expense in its adjusted covered taxes or
in applying the simplified ETR test under section 7 of this
Part, but excludes an arrangement—

(a)

(b)

that also results in the income subject to tax being
included in the relevant financial statements of each
such constituent entity; or

that would, in the absence of this paragraph, be a
duplicate tax recognition arrangement solely
because, in computing the simplified ETR of a
constituent entity of the MNE group (first
constituent entity), no adjustments are required for
income tax expenses that would otherwise be
allocated to another constituent entity of the MNE
group in determining the first constituent enfity’s
adjusted covered taxes.

For the purposes of this section—

(®)

a reference to a constituent entity of an MNE group
includes—
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(b)

(©)

(d)

(i) any entity treated as a constituent entity of the
group under the GloBE rules, such as a joint
venture of the group; and

(ii) any entity with its qualified financial
statements taken into account for the purposes
of section 6, 7 or 8 of this Part,

regardless of whether such entities are in the same
jurisdiction;

a reference to financial statements of a constituent
entity means the financial statements used to
calculate that constituent entity’s GloBE income or
the qualified financial statements taken into account
for the purposes of section 6, 7 or § of this Part;

a constituent entity is to be regarded as having
entered into a hybrid arbitrage arrangement after 15
December 2022 if after that date—

(i) the arrangement is amended or transferred;

(ii) the performance of any rights or obligations
under the arrangement differs from the
performance of such rights or obligations prior
to 15 December 2022 (including where
payments are reduced or cease with the effect
of increasing the balance of a liability); or

(iii) there is a change in the accounting treatment
with respect to the arrangement; and

an expense or 1oss is not to be regarded as being in
the financial statement of a tax transparent entity to
the extent that the expense or loss is included in the
financial statements of its constituent entity-owners.
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14.

15,

Exclusions

(1

@

(3)

G

The transitional CbCR safe harbour does not apply 1o a
stateless constituent entity.

The transitional CbCR safe harbour does not apply to a
multi-parented MNE group if there is no single qualified
CbC report that includes the information of the combined
groups.

The transitional CbCR safe harbour does not apply to an
MNE group for a jurisdiction for a fiscal year if an
election under Article 7,3.1 of the GloBE rules has been
made by the filing constituent entity of the MNE group
for the jurisdiction for the fiscal year. ‘

The transitional CbCR safe harbour does not apply to an

MNE group for a jurisdiction for a fiscal year if—

{a) the filing constituent entity of the MNE group has
not made an election to apply the transitional CbCR
safe harbour in respect of the jurisdiction for a
previous fiscal year; and

(b) there.was a constituent entity of the MNE group
focated in that jurisdiction in the previous fiscal
yeat.

Subdivision 3—Application to Standalone JV and JV

Group Member

Application to standalone JV and JV group member

(1

Subdivision 2 applies to a standalone JV of an MNE
group in the same way as it applies to a constituent entity
of an MINE group, subject to subsections {2) and (5).
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16.

@

@)

)

()

For the purposes of subsection (1), tests under sections 6,
7 and 8 of this Part are to be applied to each standalone
JV of an MNE group separately.

Subdivision 2 applies to a member of a JV group of an
MNE group in the same way as it applies to constituent
entities of an MNE group, subject to subsections (4) and
(5).

For the purposes of subsection (3), tests under sections 6,
7 and 8§ of this Patt are to be applied to each JV group of
an MNE group separatsly. '

For the purposes of subsections (1) and (3)—

{a) section 4 of this Part is to be read as if its paragraph

(a) were omitted; and

{b) areference to the MNE group’s qualified ChC report
is a reference to the qualified financial statements of
the standalone JV or the I'V group concerned (as the
case requires).

Division 3—Transitional UTPR Safe Harbour

Interpretation of Division 3 of Part 3 of Schedule 60

In this Division—

corporate income tax rate (235 A BFIFIE), in relation to a

jurisdiction, means the nominal rate of corporate income
tax (including any sub-national corporate income taxes)
generatly imposed on income in the jurisdiction;

transition period fiscal year CiJEHABA £ ) means a fiscal

year not exceeding 12 months that begins on or before 31
December 2025 and ends before 31 December 2026;
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transitional UTPR safe harbour (GEJEMERIEFCEERZe2

#% ) means the treatment of an MNE group for a

jurisdiction for a fiscal year in accordance with section 17
of this Part.

7. Transitional UTPR safe harbour for UPE jurisdiction
For a transition period fiscal year, an MNE group’s UTPR top-
up tax amount calculated for the purposes of Article 2.5 of the
GloBE rules for the UPE jurisdiction is taken to be zero if—
(a) the jurisdiction has a corporate income tax rate that
is equal to, or greater than, 20%; and
(b) the filing constituent entity of the MNE group has

made an efection under section 18 of this Part for the
jurisdiction for the fiscal year.

18, Election for transitional UTPR safe harbour

(1) A filing constituent entity of an MINE group may make an
election for transitional UTPR safe harbour for the MNE
group—

(a) for atransition period fiscal year; and
{by for a jurisdiction,
(2) An election under subsection (1) is an annual election.

(3) A filing constituent entity may not make an election for
transitional UTPR safe harbour for a jurisdiction for a
transition period fiscal year if it has made an election for
transitional CbCR safe harbour under section 5 of this Part
for the jurisdiction for the fiscal year,
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Division 4—QDMTT Safe Harbour

Subdivision 1—Preliminary

19. Interpretation of Division 4 of Part 3 of Schedule 60
In this Division—

OECD peer review process ($8-S4H80 B 5 5ERE ) means
the review process developed, and undertaken, under the
OECD/G20 Inclusive Framework on Base Erosion and
Profit Shifting, in respect of the domestic minimum top-
up tax of a jurisdiction; .

QDMTT safe harbour (GBI E M R4 2 R %2 HE)
means the treatment of an MNE group for a jurisdiction
for a fiscal year in accordance with section 20 of this Part;

ODMTT safe harbour standards (& &M E S EMRZE
S 3HE#ERI) means the standards referred to as “standards
for a QDMTT safe harbour” set out in the document
referred to in item 3 of Part 1 of Schedule 63.

Subdivision 2—Application to Constituent Entities

20. QDMTT safe harbour

An MNE group’s jurisdictional top-up tax under the GloBE
rules for a jurisdiction for a fiscal year, for constituent entities
located in the jurisdiction, is taken to be zero if—

(a) the MNE group is subject to a qualified domestic
minimum top-up tax of the jurisdiction for the fiscal
year;

(b) that jurisdiction is determined to have met the
QDMTT safe harbour standards under an OECD
peer review process for that fiscal year;
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21.

22.

{c) a filing constituent entity of the MNE group has
made an election under section 21 of this Part for the
jurisdiction for the fiscal year; and

{(d) none of the disqualifying conditions provided in
section 22, 23 or 24 of this Part applies.

Election for QDMTT safe harbour
(1) A filing constituent entity of an MNE group may make an

election for QDMTT safe harbour for the MNE group for
a jurisdiction for a fiscal year.

(2) An election under subsection (1) is an annual election.
(3) This section applies subject to section 28 of this Part.

Disqualifying conditions—jurisdiction where flow-through
entity parent not subject to QDMTT

(1) The QDMTT safe harbour does not apply to an MNE
group’s jurisdictional top-up tax under the GloBE rules
for a fiscal year, for constituent entities of the group
located in the UPE jurisdiction, it—

(2) the UPE of the group is a flow-through entity; and

(b) the qualified domestic minimum top-up tax of the
jurisdiction does not impose a charge in any
circumstances on a UPE that is a flow-through
entity.

(2) The QDMTT safe harbour does not apply to an MNE
group’s jurisdictional top-up tax under the GloBE rules
for a fiscal year, for constituent entitics of the group
located in a jurisdiction in which an IIR applying entity of
the group is located, if—

(a) the IIR applying entity is a flow-through entity; and
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23.

24,

(b) the qualified domestic minimum top-up tax of the
jurisdiction does not impose a charge in any
circumstances on an IIR applying entity that is a
flow-through entity.

(3) In subsection (2)}—

IIR applying entity (TEFIW AN AFRRIEHD), in relation to
an MNE group, means a parent entity of the group that is
required under the GloBE rules to apply a qualified IR to
any constituent entity of the group.

Disqualifying condition—jurisdiction adopting Article 9.3
of GloBE rules without limitation
The QDMTT safe harbour does not apply to an MNE group’s
jurisdictional top-up tax under the GloBE rules for a fiscal vear,
for constituent entities of the group located in a jurisdiction,
if—

{a) a qualified domestic minimum {op-up fax of the

jurisdiction adopts a transitional exclusion that is
consistent with Article 9.3 of the GloBE rules; and

(b) that exclusion is not limited o the case where a
qualified IIR does not apply in respect of the
constituent entities located in the jurisdiction,

Disqualifying condition—qualified domestic mirimum top-
up tax challenged

The QDMTT safe harbour does not apply to an MNE group’s
jurisdictional top-up tax under the GloBE rules for a fiscal year,
for constituent entities of the group located in a jurisdiction, if
a qualified domestic minimum top-up tax—
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25,

{a) issubject, directly or indirectly, to a challenge by the
MNE group in judicial or administrative
proceedings; or

{b) has been determined as not assessable or collectible
by the tax authority of the jurisdiction administering
the qualified domestic minimum top-up tax, based
on—

(i) constitutional law;
(ii}  other superior law; or
(iify a specific agreement with the government of
the jurisdiction limiting the MNE group’s tax
liability.

Subdivision 3—Application to Other Entities and
Permanent Establishments

Application to standalone JV and members of JV group

(1) Sections 20, 21, 23 and 24 of this Part apply to a
standalone JV of an MINE group, or a member of a JV
group of an MNE group, that is located in a jurisdiction
or otherwise subject to a qualified domestic minimum
top-up tax of the jurisdiction as those sections apply to a
constituent entity of the MNE group located in the
Jjurisdiction.

(2) The QDMTT safe harbour does not apply to an MNE
group’s jurisdictional top-up tax under the GloBE rules
for a fiscal year for—

{a) astandalone JV of an MNE group; or
() amember of a JV group of an MNE group,
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26.

27,

28,

if the qualified domestic minimum top-up tax of the
jurisdiction does not impose a charge in any
circumstances on a standalone JV or a member referred to
in paragraph (a) or (b) {as the case requires).

Application to investment-related entities

(1) Sections 20, 21, 22(1), 23 and 24 of this Part apply to an
investment-related entity of an MNE group located in a
jurisdiction as those sections apply o a constituent entity
of'the MNE group located in the jurisdiction.

(2) The QDMTT safe harbour does not apply to an MINE
group’s jurisdictional top-up tax under the GIoBE rules
for a fiscal year, for an investment-related entity, il the
qualified domestic minimum top-up tax of the jurisdiction
does not impose a charge in any circumstances on an
investment-related entity.

Application fo stateless constituent entities

Sections 20, 21, 22(1), 23 and 24 of this Part apply to a stateless
constituent entity of an MINE group that is subject to a qualified
domestic minimum top-up tax of a jurisdiction as those sections
apply to a constituent entity of the MNE group located in the
jurisdiction.

Subdivision 4—Miscellane0us

Separate elections to be made

An election made under section 21 of this Part may relate to
entities or permanent establishments of an MNE group referred
to in one of the following paragraphs only—

(a) the constituent entities {other than those that are
investment-related entities, minority-owned
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constituent entities or stateless constituent entities)
of the MNE group; :

(b) asingle standalone JV of the MNE group;
(¢} members of a single JV group of the MNE group;
(d) the investment-related entities of the MNE group;

(e) asingle minority-owned constituent entity (not of a
minority-owned subgroup) of the MNE group;

{f) minority-owned constituent entities of a single
minority-owned subgroup of the MNE group;

(g) a single stateless constituent entity of the MNE
group.

Division 5—Simplified Calculations Safe Harbour

29.

30,

Subdivision 1—Preliminary

Interpretation of Division 5 of Part 3 of Schedule 60
In this Division—

simplified calculations safe harbour (LT E L)
means the treatment of an MNE group for a jurisdiction
for a fiscal year in accordance with section 30 of this Part,

Subdivision 2-—Framework

Simplified calculations safe harbour

An MNE group’s top-up tax (other than additional current top-
up tax) under the GloBE rules for a jurisdiction for a fiscal year
is taken to be zero if—

(a) an election is made under section 31 of this Part for
the jurisdiction for the fiscal year; and
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31,

32,

33.

(by the MNE group meets any of the following fests for
the jurisdiction for the fiscal year—

(i) the SC de minimis test under section 32 of this
Part;

(ii) the SC ETR test under section 33 of this Part;

{(iii) the SC routine profit test under section 34 of
this Part.

Election for simplified calculations safe harbour

(1) A filing constituent entity of an MINE group may make an
election for simplified calculations safe harbour for the
MNE group for a jurisdiction for a fiscal year.

(2) An election under subsection (1) is an annual election.

SC de minimis fest

An MNE group meets the SC de minimis test for a jurisdiction
for a fiscal year if—

(a) the MNE group’s average GloBE revenue for the
jurisdiction, as determined under the simplified
income calculation, is less than EUR 10 million; and

(b} the MNE group’s average GloBE income for the
jurisdiction, as determined under the simplified
income calculation, is less than EUR 1 million or the
MNE group has a loss determined in accordance
with Article 5.5 of the GloBE rules.

SC ETR test

An MNE group meets the SC ETR test for a jurisdiction for a
fiscal year if the MNE group’s effective tax rate for the
jurisdiction for the fiscal year, as determined under the
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simplified income calculation and the simplified tax
calculation, is at least 15% as determined in accordance with
Article 5.1.1 of the GloBE rules.

34. SC routine profit test

An MNE group meets the SC routine profit test for a
jurisdiction for a fiscal year if the MNE group’s GloBE income
for the jurisdiction for the fiscal year, as determined under the
simplified income calculation, is equal to or less than the MINE
group’s substance-based income exclusion amount for the
jurisdiction for the fiscal year determined in accordance with
Atticle 5.3 of the GloBE rules.

Subdivision 3—Non-material Constituent Entity

35. Interpretation of Subdivision 3 of Division 5 of Part 3 of
Schedule 60

In this Subdivision—
NMCE means a non-material constituent entity;

non-material constituent entity (FEHE A B E#8) means a
constituent entity of an MNE group for a fiscal year if—

(a) where it is not a permanent establishment—

(i) the constituent entify is not consolidated on a
line-by-line basis in the consolidated financial
statements of the UPE of the MNE group for
the fiscal year solely on size or materiality
grounds;

(ii) those consolidated financial statements falls
within paragraphs (a) or (¢) of the definition of
consolidated financial statements in Article
10.1.1 of the GloBE rules and those
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consolidated  financial  statements  are
externally audited; and

(iiiy il the constituent entity’s total revenue for the
fiscal year exceeds EUR 50 million—its
financial accounts that are used to complete the
counfry-by-country report are prepared in
accordance with an acceptable financial
accounting standard or an authorised financial
accounting standard,

(b where it is a permanent establishment—the main
entity of the permanent establishment is an NMCE
for the fiscal year under paragraph (a);
relevant CbC regulations (FEEREIRIFRF]) means—
(a) the country-by-country reporting regulations—
(i) of the UPE jurisdiction; or
(if) of the surrogate parent entity jurisdiction if a
country-by-country report is not filed in the
UPE jurisdiction; or
(b) if the UPE jurisdiction does not have country-by-
country reporting requirements, and an MNE group
is not required to file a country-by-country report in

any jurisdiction—the CbCR documents as defined
by section 58B(2);

total revenue (B2 A), in relation fo a fiscal year, means the
" constituent entity’s total revenue for the fiscal year as
determined in accordance with the MINE group’s relevant

CbC regulations.
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36.

NMCE simplified calculations

M

€y

3)

4)

)]

This section applies to any NMCEs (SC NMCEs) of an
MNE group located in a jurisdiction (Jurisdiction) for a
fiscal year (pear) if an election under section 37 of thig
Part is made for the NMCEs for the jurisdiction for the
year.

For the purpose of determining whether an MNE group
meets the tests under sections 32, 33 and 34 of this Part
for the SC NMCEs for the jurisdiction for the year, the
simplified income calculation, the simplified revenue
calculation and the simplified tax calculation, as
described in subsections (3), (4) and (5) respectively,

- apply.

Under the simplified income caleulation, the GloBE
income or loss of the SC NMCEs of the MNE group for
the jurisdiction for the year is equal to the portion of the
total revenue of the MNE group for the jurisdiction, as
determined in accordance with the relevant CbC
regulations, that is attributable to the SC NMCE:s for the
year,

Under the simplified revenue calculation, the GloBE
revenue of the SC NMCEs of the MNE group for the
jurisdiction for the year is equal to the portion of the total
revenue of the MNE group for the jurisdiction, as
determined in accordance with the relevant CbC
regulations, that is attributable to the SC NMCEs for the
year,

Under the simplified tax calculation, the adjusted covered
taxes of the SC NMCEs of the MNE group for the
jurisdiction for the year is equal to the pertion of the
income tax accrued (current year) of the MNE group for

Inland Revenue {Amendment) (Minimum Tax for Multinational Enterprise Groups)
Bilt 2024

Clause 16 181

the jurisdiction, as determined in accordance with the
relevant CbC regulations, that is attributable to the SC
NMCE:s for the year.

¥7. Election for NMCE simplified calculations

{1) A filing constituent entity of an MNE group that makes
an election for simplified calculations safe harbour for a
jurisdiction for a fiscal year, may make an election for
NMCE simplified calculations—

(a) for any NMCE or NMCEs for the fiscal year that is
or are located in that jurisdiction; and

{b) forthe jufisdiction for the fiscal year.

(2)  An election under this section is an annual election.

Schedule 61

[ss. 26AD, 26AE, 26AF,
26AG, 26AH & T9A
& Sch. 62]
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HKMTT
Part1

Preliminary

1. Purpose of Schedule 61

(1) The purpose of this Schedule is to make provision for a
qualified domestic minimum top-up tax that has qualified
domestic minimum top-up tax safe harbour status
(including transitional qualified status).

(2) The tax is to be known as the Hong Kong minimum top-
up tax (HEMTT).

2. Interpretation, and application, of Schedule 61
(1) Inthis Schedule—

HK constituent entity (585 5'EHS), in relation to an MNE
group, means a constituent entity of the MINE group that
is located in Hong Kong;

HK member (FHERR), in relation to a JV group of an MNE
group, means the joint venture or another member of the
IV group that—

(a)} is located in Hong Kong; or

(b} would have been a Part 4AA stateless constifuent
entity, had it been a constituent entity;

HK standalone JV (GEH 17 &5 ) means a standalone
JV that—

(a) s located in Hong Kong; or
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(b} would have been a Part 4AA stateless constituent
entity, had it been a constituent entity;

in-scope MNE group (ZiaEEE 2 EHE), in relation to a
fiscal year, means an MNE group that meets the
consolidated revenue threshold in at least 2 of the 4 fiscal
years immediately preceding the fiscal year under Article
1.1 of'the GloBE rules (as modified by Article 6.1 of those
rules, if applicable);

Part 4AA stateless constituent entity (55 4AA I EEFERL B

B, in relation to an MNE group, means a stateless
constituent entity of the MNE group—

{a) thatis created in Hong Kong; or

(b) that is a place of business in Hong Kong, and is a
permanent establishment in accordance with
paragraph (d) of the definition of permanent
establishment in Article 10.1.1 of the GloBE rules;

specified GloBE rules provisions (}§9 { 2R ERIFRER

HII} &30 —see section 4(1) of this Schedule;

standalone JV (EIL-EEDEE) means a joint venture that has
no JV subsidiary.

(2) Unless the contrary intention appears, an expression used
in this Schedule, and defined or otherwise explained in

any provision of Part 4AA or Part 1 of Schedule 60

(definition provisions), has the same meaning as in the

definition provisions. -

(3) Inthis Schédule—

(a) areference to a joint venture of an MNE group is a
reference to an entity that falls within the definition
of joint venture in Article 10.1.1 of the GloBE rules,
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)

with the UPE of the MINE group as the UPE referred
to in the definition;

(b) if a joint venture of an MNE group has no JV
subsidiary, the joint venture is a standalone FV of the
MNE group; and

{c) if a joint venture of an MNE group has one or more
JV subsidiaries, the joint venture and the JV
subsidiaries are collectively a IV group of the MNE
group and are members of the JV group.

This Schedule,applies to an MNE group that is an in-
scope MNE group.

Part 2 |

HKMTT on HK Constituent Entity

Charge on HK constituent entity of MNE group

(D

)

A HK constituent entity of an MNE group is chargeable
to HKMTT for a fiscal year in an amount determined in
accordance with section 4 of this Schedule for the fiscal
year.

Subsection (1) does not apply to a HK constituent entity
that is an investmeni-related entity subject to Articles 7.4,
7.5 and 7.6 of the GloBE rules.

Specified GloBE rules provisions apply for determining
HKMTT

(h

The HKMTT to which a HI{ constituent entity of an MNE
group is chargeable for a fiscal year is in the amount that
would, by applying the GloBE rules (Chapter 2 excepted)
(specified GloBE rules provisions) as modified by
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3,

@)

subsection (2), be determined as the top-up tax chargeable
for the fiscal year on the HK constituent entity as a low-
taxed constituent entity under Article 5.2.4 of the GloBE
rules.

For the purpose of their application under subsection (1),
the specified GloBE rules provisions are modified as
specified in—

(ay section 5 of this Schedule (which provides for the
use of local accounting standard);

(b) section 6 of this Schedule {which provides for
miscellaneous modifications);

(¢} section 7 of this Schedule (which relates to Article
9.3 of the GloBE rules);

(d) section 8 of this Schedule (which requires tax
attributes to be re-set for HKMTT if the MINE group
becomes subject to qualified IR or qualified
UTPR);

{e) section 9 of this Schedule (which relates to
elections); and '

(f) section 10 of this Schedule {which relates to the

~cutrency for computations if a local accounting
standard is required to be used).

Modifications—use of local accounting standard

{1) For determining, under section 4 of this Schedule, the

HEKMTT to which a HK constituent entity of an MNE
group is chargeable for a fiscal year—

(a) Articles 3.1.2 and 3.1.3 of the GloBE rules are to be
read subject to subsections (2), (3) and (4); and
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@

)

(b) the definition of financial accounting net income
or loss in Article 10.1.1 of the GloBRE rules is to be
construed in accordance with Article 3.1.2 of those
rules so read.

The financial accounting net income or loss of a HK
constituent entity of an MNE group for a fiscal year must
be determined in accordance with a local accounting
standard if—

(a) each HK constituent entity of the MNE group has
financial accounts (each entity’s accounts) prepared
in accordance with the local accounting standard;

(b) the accounting period of each entity’s accounts is the
same as the fiscal year of the consolidated financial
statements of the UPE of the MNE group; and

(c) for the fiscal year—

(i} each HK constituent entity of the MNE group
is required to prepare or use the entity’s
accounts for determining its liability to tax in
Hong Kong or to comply with any other law of
Hong Kong; or

(i} each entity’s accounts are subject to external
financial audit.

For the purposes of subsection (2), a permanent

establishment of a main entity is to be treated as having

the financial accounts of the main entity for a fiscal year
if—

(a) the financial accounts for the fiscal year contain the
information required for computing the HKMTT to
which the permanent establishment is chargeable for
the fiscal year; and
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)

()

(b) the permanent establishment does not have separate
financial accounts for the fiscal year.

In relation to a HK constituent entity of an MNE group to
which subsection (2) applies for a fiscal year, a reference
to the financial accounting net income or loss for the fiscal
year means the financial accounting net income or losg
determined for the HK constituent entity, in preparing
accounts for the fiscal year in accordance with a local
accounting standard used under subsection (2},

In this section—

local aceounting standard (41 & 517 ¥ HI|) means the

International Financial Reporting Standards or the Hong
Kong Financial Reporting Standards,

Modifications—specified GloBE rules provisions

F(ﬁ' determining, under section 4 of this Schedule, the HKMTT
to which a HK constituent entity of an MNE group is
chargeable—

(a) Articles 4.2.1(b) and 7.3 of the GloBE rules are to
be disregarded,

(b) any covered tax of a main entity that is allocable to
a permanent establishment under Article 4.3.2(a) of
the GioBE rules is not to be allocated to the
permanent establishment if it is such a HK
constituent entity;

(¢} Articles 4.3.2(c) and {d) and 4.3.3 of the GloBE
rules are to be disregarded;

(dj a reference in Article 4.3.2(e) of the GloBE rules to
covered taxes is to be read as including only
withholding taxes imposed in Hong Kong;
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{e} the references in the formula in Article 5.2.3 of the
GloBE rules to domestic top-up tax is to be

disregarded; ,

() Axticle 6.4.1(b) and {c) of the GloBE rules is {0 be
disregarded; and

(g) Article 6.5.1(e), () and (g) of the GloBE rules is to
be disregarded.

Modification—Article 9.3 of the GloBE rules

For determining, under section 4 of this Schedule, the HKMTT
to which a HK constituent entity of an MNE group is
chargeable for a fiscal year, Article 9.3 of the GloBE rules only
applies to the MNE group if none of the ownership interests in
a HK constituent entity of the group is held, directly or
indirectly, by a parent entity subject to a qualified IIR for the
fiscal year.

Modifications—tax attributes fo be re-set for HKMTT if
MNE group bécomes subject to qualified 1R or qualified
UTPR

{1} This section applies in relation to a HK constituent entity
of an MINE group for a fiscal year if—

{a) the fiscal year is the earliest one for which a
qualified IIR or qualified UTPR administered by a
jurisdiction outside Hong Kong becomes applicable
to the HK constituent entity (GIoBE fransition
year); and

{b) for a fiscal year prior to the GloBE fransition year,
HKMTT became applicable to the HK constituent
entity.
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(2) For determining, under section 4 of this Schedule, the
HKMTT to which the HK constituent entity is chargeable
for the fiscal year—

(a) any excess negative tax expense carry-forward
under Article 4.1.5 or 5.2.1 of the GloBE rules must
be eliminated at the beginning of the GloBE
transition year; :

(b) Article 4.4.4 of the GloBE rules does not apply to
any deferred tax liability if the liability—

(i) was taken into account in calculating the
effective tax rate for determining the HKMTT
to which the HK constituent entity is
chargeable for a fiscal year prior to the GloBE
transition year; but

(ii) was not recaptured prior to the GloBE
transition year;

(¢) Article 4.4.4 of the GloBE rules applies to a deferred

tax liability that is taken into account in, or after, the

GloBE transition year;

(d) any GIoBE loss deferred tax asset under Article 4.5
of the GloBE rules in respect of a fiscal year prior to
the GloBE transition year must be eliminated, and
the filing constituent entity may make a new election
in accordance with Article 4.5 of the GloBE rules in
the GloBE transition year;

{¢) the deferred tax assets and deferred tax Habilities
taken info account in determining the effective fax
rate for a jurisdiction in accordance with Article
9.1.1 of the GloBE rules must be eliminated, and
that Article must be applied at the beginning of the
GloBE transition year;
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9,

(f) subject fo paragraph (g), Article 9.1.2 of the GloBE
rules applies to transactions occurring after 30
November 2021 and before the beginning of the
GloBE transition year; and

{g) for the purposes of paragraph (f), if HKMTT was
chargeable due to the application of Article 4.1.5 of
the GloBE rules in respect of a deferred tax asset
attributable to a tax loss, such defeired tax asset
must not be treated as arising from items excluded
from the computation of GloBE income or loss
under Chapter 3 of the GloBE rules.

Modifications—elections

(B

2)

3

This section applies for the purpose of determining, under
section 4 of this Schedule, the HKMTT to which a HK
constituent entity of an MNE group is chargeable.

Where the GloBE rules provides that an election may be
made, that election may be made for a HK constituent
entity of an MNE group for HKMTT purposes to the
extent that such an election would affect the caleulation
of HKMTT to which the HK constituent entity is
chargeable.

For the purposes of subsection (2), an election made for a
HK constituent entity of an MNE group, for the purposes
of a qualified TIR or qualified UTPR of a jurisdiction
outside Hong Kong (ron-HK jurisdiction), is taken to
have been made in respect of that entity for HKMTT
purposes if—
{a) the election is contained in a GIoBE information
return submitted to a tax authority in the non-HK
jurisdiction (non-HK return); and

Inland Revenue {Amendment) (Minimum Tax for Multinational Enterprise Groups)

Bifl 2024
Clause 16 191
{b) any of the following applies—

(i} information in the non-HK return about the
election has been provided to the
Commissioner under a qualifying competent

authority agreement;
(ii}y the non-HK return has been provided to the

Commissionet.

10. Modifications—currency for compuiations if local

accounting standard required to be used

(D

@)

3)

This section applies for the purpose of determining, under
section 4 of this Schedule, the HKMTT to which a HK
constituent entity of an MNE group is chargeable if the
financial accounting net income or loss of the entity for
the fiscal year is required under section 5 of this Schedule
to be determined in accordance with a local accounting
standard.

An amount relevant to the computation of the HKMTT to
which the HK constituent entity is chargeable for the
fiscal year must be computed using the following
CUIrency—

(a) uniess patagraph (b) applies—Hong Kong currency;

(b} if an election under subsection (3) applies to the
MNE group and the fiscal year—the currency
specified in the election.

If there are one or more HK constituent entities of the
MNE group that do not use Hong Kong currency as their
functional currency, a filing constituent entity of the MNE
group may make an efection that applies to—

(a) aspecified fiscal year; and
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11.

(b) the following 4 fiscal years.

(4) The election must specify either—
(a} Hong Kong currency; or
(b} the presentation currency of the consolidated
financial statements of the UPE of the MNE group.
(5) Anelection under subsection (3) is a five-year election,
Part3
HKMTT on HK Standalone JV, HK Member of
JV Group, etc.

Application to HK standalone JV and HK member of JV

group

(1) This Schedule applies to a HK standalone JV of an MNE
group in the same way as it applies to a HK constituent
entity of an MNE group.

(2) This Schedule applies to a HK member of'a JV group of
an MNE group in the same way as it applies to HK
constituent entities of an MINE group.

(3) The HKMTT chargeable under subsection (1) or (2) on an

entity (entity A) that is a HK standalone JV of an MNE
group or & HK member of a JV group of an MNE group
may-—

(a} be charged on entity A directly; or

(b) on entity A’s election and with the consent of a HK

constituent entity of the MNE group, be charged on
the HK constituent entity.
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4

The HKMTT charged on the HK constituent entity under
subsection (3)(b} is to be recoverable by all means
provided in this Ordinance from entity A or the HK
constituent entity.

12. Relief against double HKMTT for joint venfure

(D

@)

(3)

(4

Subsection (2} applies if for a fiscal year—

(a} an entity (entity A) is a HK standalone IV of an
MNE group or a HK member of a JV group of an
MNE group;

(b) entity A is also—

(iy aHK standalone JV of another MNE group; or
(ii) a MK member of a JV group of another MNE
group; and .
(¢) HKMTT is chargeable on entity A in respect of both
MNE gtoups.
To avoid double taxation, the HKMTT chargeable for the

fiscal year on entity A, in respect of each of the MNE
groups, is to be reduced by 50%.

Subsection (4) applies if for a fiscal year—

(a) an entity (entity B) is a HK standalone JV of an
MNE group or a HK member of a JV group of an
MNE group;

(b) entity B is also a HK constituent entity of another
MNE group; and

{c} HKMTT is chargeable on entity B in respect of both
MNE groups.

To avoid double taxation, the Commissioner may provide

a relief for the HKMTT chargeable for the fiscal year on
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entity B in respect of each of the MNE groups in a manmer
that is reasonable in the circumstances.
13. Application te Part 4A A stateless constituent entity
This Schedule applies to a Part 4A A stateless constituent entity
of an MINE group in the same way as it applies to a HK
constifuent entity of an MNE group.
Schedule 62
[ss. 2, 25A, 26AD, 26AFE, 26AF,
26AG, 26AH, 79A, 800, 80P,
82 & 82A & Sch. 60]
Administration of Top-up Taxes
Part1l
Preliminary
1. Interpretation, and application, of Schedule 62

(1} In this Schedule—

HK constituent entity (70 2 BH8), in relation to an MNE
group, means a constituent entity of the MNE group that
is located in Hong Kong;

HEK member (F#1ER), in relation to a JV group of an MNE
group, means the joint venture or another member of the
IV group that—
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{a) is located in Hong Kong; or
(b} would have been a Part 4AA stateless constituent
entity, had it been a constituent entity;

HE standalone JV (E BB S ERF) means a standalone

JV that—

(a} is located in Hong Kong; or

(b would have been a Part 4AA stateless constituent
entity, had it been a constituent entity;

in-scope MNE group (%S5 {h32EEH)), in relation to a
fiscal year, means an MNE group that meets the

" consolidated revenue threshold in at least 2 of the 4 fiscal
years immediately preceding the fiscal year under Article
1.1 of the GloBE rules (as modified by Article 6.1 of'those
rules, if applicable);

Part 4AA entity (55 4AA HEHS), in relation to an MNE group,
means—

(a) aHK constituent entity of the MNE group;

(b) aHK standalone I'V of the MNE group;

(c) aHK member of a IV group of the MNE group; or

(d} a Part 4AA stateless constituent entity of the MNE
group;

Part 44A stateless constituent entity (35 4AA FEEFER B
EHS), in relation to an MNE group, means a stateless
constituent entity of the MNE group—

{a) thatis created in Hong Kong; or

{b) that is a place of business in Hong Kong, and is a
permanent establishment in accordance with
paragraph (d) of the definition of permanent
establishment in Article 10.1.1 of the GloBE rules;
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standalone JV (f 11 &E %) means a joint venture that has
ne JV subsidiary;

top-up tax return (F# EFTEHFRTE), in relation fo a Part 4AA
entity of an MNE group, means a return for top-up taxes
for the Part 4A A entity for a fiscal year.

(2) Unless the contrary intention appears, an expression used
in this Schedule, and defined or otherwise explained in
any provision of Part 4AA or Part 1 of Schedule 60
(definition provisions), has the same meaning as in the
definition provisions.

(3) Inthis Schedule—

(a) areference to a joint venture of an MNE group is a
reference to an entity that falls within the definition
of joint venture in Article 10.1.1 of the GloBE rules,
with the UPE of the MNE group as the UPE referred
to in the definition;

(by if a joint venture of an MNE group has no JV
subsidiary, the joint venture is a standalone JV of the
MNE group; and

{c) ifajoint venture of an MNE group has one or more
IV subsidiaries, the joint venture and the JV
subsidiaries are collectively a JV group of the MINE
group and are members of the JV group.

(4) Subject fo section 4(3) of this Schedule, this Schedule
applies to an MINE group that is an in-scope MNE group,
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Part 2

HK Constituent Entity’s Obligations to File Top-

2.

up Tax Return and Notice

Interpretation of Part 2 of Schedule 62
In this Part—

designated filing entity (35 AL FHE M) —see section 6(4) of
this Schedule;

designated local entity ({5E A EHE)-—see section 8(3) of
this Schedule;

Sfiling deadline (FEAZHAPR) has the meaning given by section 9
of this Schedule;

GloBE jurisdiction (IR S AZGEFZLIEE) means—
{a) Hong Kong; or

(b) another jurisdiction with a qualified IR, qualified
UTPR or qualified domestic minimum top-up tax;

service provider (JETE 2L E) means a service provider
engaged for or on behalf of a HK constituent entity of an
MNE group as referred fo in section 13(1) of this
Schedule.

HK constituent entity must file top-up tax return for fiscal

year

(1) Each HK constituent entity of an MNE group must file a
top-up tax return for each fiscal year with the
Commissionet by the filing deadline where the top-up tax
refurne—
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€)

{a) must contain a GloBE information return that
complies with section 10 of this Schedule; and

(b) must comply with section 11 of this Schedule,

Subsection (1) does not apply to a HK constituent entity
of an MNE group for a fiscal year it—

(a) group GloBE filing has been effected in Hong Kong
within the meaning of section 6 of this Schedule for
the MINE group for the fiscal year; or '

(b) group local filing has been effected within the
meaning of section 8 of this Schedule for the MNE
group for the fiscal year.

Subsection (1)(a) does not apply to a HK constituent
entity of an MNE group in respect of a fiscal year if group
(GloBE filing has been effected outside Hong Kong within
the meaning of section 6 of this Scheduie for the MNE
group for the fiscal year.

Assessor may require constituent entity to file top-up tax
return

(1

An assessor may, by a notice in writing to any entity or
permanent establishment (subfect entity) that forms part
of an MNE group, require the subject entity to file with
the Commissioner a top-up tax return for a fiscal year
specified in the notice (specified year) by the filing
deadline where the top-up tax return—

(a) must confain a GloBE information return that
complies with section [0 of this Schedule; and

(b) must comply with section 11 of this Schedule.
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3)

The subject entity is not required to comply with the
notice if the subject entity satisfies the assessor that any
of the following conditions is met—

(a) the subject entity is not a HK constituent entity of an
in-scope MNE group, whether ar not because—

(i) the subject entity is an excluded entity; or

(ii) the subject entity is a HK constituent entity of
an MNE group that is not an in-scope MNE
group for the specified year;

{b) by the filing deadline—

(i) group GloBE filing has been effected in Hong
Kong within the meaning of section 6 of this
Schedule for the MNE group for the specified
year; or

(ii) group local filing has been effected within the
meaning of section & of this Schedule for the
MNE group for the specified year.

This section applies in relation to an MNE group,
regardless of whether it is an in-scope MINE group.

5. HK constituent entity must file notice

(D

Each HK constituent entity of an MNE group must file a
written notice with the Commissioner by the notification
deadline, informing the Commissioner of the following in
respect of a fiscal year—

(a) the name, address and business registration number
of each of the group’s HK constituent entities,
identifying among them (as applicable)—

(i) the group’s UPE;
(i) the group’s designated filing entity;
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(b)

(©)

(d)

(e)

(i)  the group’s designated local entity; and

{iv) a HK constituent entity that does not fall
within subparagraph (i), (i) or (iii);

if the group’s UPE is located in a jurisdiction other

than Hong Kong—

(1) the jurisdiction in which the UPE is located;
and

(ii) the name, address and business registration
number (or equivalent particulars) of the UPE;

whether group GloBE filing is intended fo be
effected in Hong Kong, within the meaning of
section 6 of this Schedule, for the fiscal year and, if
so, the name, address and business registration
number (or equivalent particulars) of the designated
filing entity located in Hong Kong;

whether group GloBE filing is intended to be
effected outside Hong Kong, within the meaning of
section 6 of' this Schedule, for the fiscal year and, if
S0—

(i) the GloBE jurisdiction in which the GloBE
information return is to be filed (non-HK
Jurisdiction); and

(ii} the name, address and business registration
number {(or equivalent particulars) of the
designated filing entity located in the non-HK
jurisdiction;

unless group GloBE filing is intended to be effected

in Hong Kong—whether group local filing is

infended fo be effected within the meaning of
section 8 of this Schedule for the fiscal yvear and, if
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so, the name, address and business registration
number {or equivalent particulars) of the designated
local entity;

(f) any other information relevant for determining a HK
constituent entity’s obligation to file a top-up tax
return under this Part.

(2) A HK constituent entity of an MNE group (subject entity)

is not required to comply with subsection (1) if, by the
notification deadline, another HK constituent entity of the
group (notifying entity) has filed a notice in accordance
with subsection (1) which—

(a) identifies the notifying entity as—
(i) the UPE of the group;
(i) the designated filing entity of the group; or
(iii) the designated local entity of the group; and

(b) states that the notifying entity is to file the top-up tax
return, with the Commissioner, on behalf of the
subject entity and all other HK. constituent entities
of the group.

In this section—

nofification deadline (3RAF1HAZR), in relation to a notice for a

fiscal year, means the time of expiry of 6 months after the
end of the fiscal year.

Group GloBE filing

In relation to a requirement under section 3(1) of this
Schedule for a HK constituent entity (subject entity) of an
MNE group to file a top-up tax return for a fiscal year—

(a) group GloBE filing is effected in Hong Kong for the
MNE group for the fiscal year if the top-up tax
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return is filed within the meaning of subsection (2);
or

(b) - group GloBE filing is effected outside Hong Kong
for the MNE group for the fiscal year if—

(i) the GloBE information return for the group for
the fiscal year is filed within the meaning of
subsection (3); and

(ii) exchange mechanisms are in place within the
meaning of subsection (5).

A reference to group GloBE filing to be, intended to be or
having been effected in Hong Kong, or outside Hong
Kong, for an MNE group for a fiscal year is to be
construed accordingly.

For the purposes of subsection (1)(a), a top-up tax return
for a fiscal year is filed if the UPFE, or designated filing
entity, located in Hong Kong has filed, for the MNE group
for the fiscal year, a top-up tax retuin in accordance with
subsection (1) of section 3 of this Schedule, without
relying on subsection (3) of that section.

For the purposes of sibsection (1)b), the GloBE

information return for the MNE group for a fiscal year is

filed if the UPE, or designated filing entity, located in a

GloBE jurisdiction other than Hong Kong (non-HK

Jurisdiction)—

(a) has filed with the tax authority of that jurisdiction a
GloBE information return for the MINE group for the
fiscal year that complies with section 10 of this
Schedule; and
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(%)

(b) has done so by the filing deadline of the top-up tax
return for the fiscal year and in accordance with the
laws or regulations of that jurisdiction.

In relation to an MNE group and a fiscal year, a
constituent entity {entity A) of the group (other than the
UPE) is the designated filing entity of the group if—

(a) entity A—

(i) is appointed by the group to file, on behalf of
the group, the top-up tax return in accordance
with subsection (2) for the fiscal year; and

(i) is located in Hong Kong; or
(b) entity A—

(i) is appointed by the group to file the GloBE
information return on behalf of the group in
accordance with subsection (3) for the fiscal
year; and

(i) is located in a non-HK jurisdiction.

For the purposes of subsection {1)(b){ii), exchange
mechanisms are in place if—

(a) the non-HK jurisdiction has entered into an
international agreement;

(b) by the filing deadline of the top-up tax return for the
fiscal year concerned, the non-HK jurisdiction has
exchange arrangements in effect with Hong Kong;
and

(¢} the Commissioner has not notified the subject entity
that the non-HK jurisdiction—

(i) has suspended automatic exchange of GloBE
information returns (for reasons other than
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those that are in accordance with the terms of
those arrangements); or

(ii) has otherwise persistently failed to
automatically provide, to Hong Kong, GloBE
information returns of MNE groups having
HK constituent entities that are in the
possession of the competent authority of the
non-HK jurisdiction.

(6) In this section and section 7 of this Schedule—

competent authority (&2 ) has the meaning given by the
international agreement concerned,

exchange arrangements (< L% HE) means arrangements
that—

(a)

(b)

are between the authorized representatives or
competent authorities of the jurisdictions to which
an international agreement applies; and

requite  the automatic exchange of GloBE
information returns between the jurisdictions;

international agreement (B &) means—

(2)

(b)

the Convention on Mutual Administrative
Assistance in Tax Matters; or

any other arrangement or arrangements that—

() has or have effect under section 49(1) or {1A);
and

(i) Dy its or their terms, provides or provide legal
authority for the exchange of tax information
between Hong Kong and the other jurisdiction
or jurisdictions to which the arrangement or
arrangements applies or apply, including
automatic exchange of the information,
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7. Requirement for filing GloBE information return if
exchange mechanisms fail

(D

@)

G)

f—
(8

(b)

notice has been filed under section 5 of this
Schedule for an MNE group for a fiscal year that—

(i) group GloBE filing is intended to be effected
outside Hong Kong within the meaning of
section 6 of this Schedule; and

(ii) a GloBE information return is to be filed in a
GloBE jurisdiction other than Hong Kong
(non-HK jurisdiction); but

by the return exchange date for the fiscal year, the

competent authority of the non-HK jurisdiction has

failed to provide to the Commissioner the GloBE
information return,

the Commissioner may, by notice (Commissioner’s
notice) to one or more than one HK constituent entity of
the MNE group, require each of them to file with the

- Commissioner, within 30 -days after the date of the

Commissioner’s notice, a GloBE information return for
the MNE group for the fiscal year that complies with
section 10 of this Schedule.

Each HK constituent entity of an MNE group to whom a
Cominissioner’s notice is sent must comply with the
notice.

In this section—

return exchange date (=32 A HHH), in relation to a fiscal

year,

means the date on which exchanges of GloBE.

information returns for the fiscal year atre due to occur
under the exchange arrangements requiring the automatic
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exchange of GloBE information returns between Hong
Kong and the non-HK jurisdiction concerned,
8. Group local filing
(1) In relation to a requirement under section 3(1) of this

2

(3)

Schedule for a HK constituent entity of an MNE group to
file a top-up tax return for a fiscal year, group local filing
is effected for the MNE group for the fiscal year if the top-
up tax return is filed within the meaning of subsection {2).
A reference to group local filing to be, intended to be or
having been effected for an MINE group for a fiscal year
is to be construed accordingly.

For the purposes of subsection (1), a top-up tax return for
a fiscal year is filed if, by the filing deadline of a top-up
tax return for the fiscal year, the designated local entity
has filed a top-up tax return in accordance with section 3
of this Schedule for the group for the fiscal year,

In relation to an MNE group and a fiscal year, a
constituent entity of the group is the designated local
entity of the group if—
{(a) it is located in Hong Kong; and
(b) it is appeinted by all the HK constituent entities of
the group—
(i) to file a notice for the purposes of section 5 of
this Schedule; and

(if) to file a top-up tax return in accordance with
section 3 of this Schedule,

with the Commissioner on behalf of those
constituent entities for the fiscal year,
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10,

Filing deadline

(1

In this Part—

Siling deadline (P22 HAR), in relation to a top-up tax return

@

(3)

for a fiscal year, means, subject to subsection (2), the
earlier of the following dates—

(a) the date of expiry of 15 months after the end of the
last day of the fiscal year;

(b) if the return is required by a notice given under
section 4 of this Schedule—the date specified in the
notice.

For the transition year for filing purpose of an MNE
group, the definition of filing deadline in subsection (1)
has effect as if the reference to *15 months” in paragraph
{a) of that definition wetre a reference to “18 months”,

A reference in subsection (2) to the transition year for
filing purpose, in relation to an MNE group, means the
earliest fiscal year for which a constituent entity, joint
venture or JV subsidiary of the MNE group is subjectto a
qualified 1IR or qualified UTPR in Hong Kong or another
jurisdiction or is subject to the HKMTT.

Requirements of GloBE information return

D

A GloBE information return must be filed in a standard
template that is developed in accordance with the GloBE
implementation framework and must include the
following information concerning the MNE group (as
specified, expanded or restricted in accordance with the
GloBE implementation framework, including through the
development of simplified reporting procedures)—

(a) identification of the constituent entities, joint
ventures or JV subsidiaries, including their tax
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identification numbers (if they exist), the
jurisdiction in which they are located and their status
under the GloBE rules;

(b} information on the overall corporate structure of the
MNE group, including the controlling interests in
the constituent entities held by other constituent
entities;

(c¢) - the information necessary to compute—

(i) the effective tax rate for each jurisdiction and
the top-up tax of each constituent entity under
Chapter 5 of the GloBE rules;

(if) the top-up tax of each standalone JV and each
member of each JV group under Chapter 6 of
the GloBE rules; and

(iif) the allocation of 1IR top-up tax, and the UTPR
top-up tax amount, to each jurisdiction under
Chapter 2 of the GloBE rules;

(d) a record of the elections made in accordance with
the relevant provisions of the GloBE rules;

{e) otherinformation that is agreed as part of the GloBE
implementation framework and is necessary to carry
out the administration of the GloBE rules.

The GloBE information return must apply the definitions
and instructions contained in the standard template that is
developed in accordance with the GloBE implementation
framework.
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11.

Further requirements concerning top-up tax return and
notice

(1} Without affecting section 3(1)(a) of this Schedule, a top-

@)

€)

)

%)

up tax return for an MNE group must contain any
information specified by the Board of Inland Revenue.

A top-up tax return filed for the purposes of this Part for
an MNE group— :

(a) must be filed in the form of an electronic record
that—

(i) is sent by using a system designated by the
Commissioner; and
(iiy contains the required information arranged in
a form specified by the Commissionier; and
(b} if the return is filed because of a notice given under

section 4 of this Schedule—must be filed in the way
specified in the notice.

A notice for the purposes of section 5 of this Schedule for
an MNE group must be filed---

(a) in the form of an electronic record that is sent by
using a system designated by the Commissioner;
and

(b) inthe way that the Commissioner specifies.

The Commissioner may designate a system for
communication with the Commissioner for the purposes
of subsections (2) and (3).

The Commissioner may, by notice published in the
Gazette, specify requirement as to—

(a) the way of generating or sending an electronic
record for the purposes of this section or any
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12,

(6)

(7

&

®

attachment required to be given with such electronic
record;

(b) how a digital signature is to be affixed to a top-up
tax return or to a notice filed under section 5 of this
Schedule; and

(c) the software and communication in relation fo any
attachment required to be given with an electronic
record,

The Commissioner may, either generally or in a particular

case, accept a top-up tax return for the purposes of this

Part, despite a requirement under subsection (2) or (5) not

being complied with in respect of the return.

The Commissioner may, either generally or in a particular
case, accept a notice for the purposes of section 5 of this
Schedule, despite a requirement under subsection (3) or
(5) not being complied with in respect of the notice.

The Commissioner may, by a means that the
Commissioner considers appropriate, specify the
circumstances or conditions in or under which a top-up
tax return or a notice for the purposes of section 5 of this
Schedule is to be accepted under subsection (6) or (7).

Any notice or other thing that specifies any matier for the
purposes of this section is not subsidiary legislation,

Other obligations

M

2

An assessor may, by notice to a HK constitient entity,
require it to provide information for determining whether
the information furnished by the entity in a top-up tax
return is accurate and complete.

The UPE of an MNE group must provide the HK
constituent entities of the group with everything the HK
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constituent entities may reasonably require in order to
comply with the filing obligations under this Part,

A HK constituent entity of an MNE group must provide
the UPE, designated filing entity or designated local
entity (the latter) with everything the latter may
reasonably require in order to comply with the filing
obligations under this Part.

13. Engagement of service provider

(1

@

(3)

A service provider may be engaged for or on behalf of -
HK constituent entity—

(a) for filing a specified document on behalf of the HK
constituent entity; or

(b) if the HK constituent entity is the UPE, designated
filing entity or designated local entity of an MNE
- group—ior filing a specified document on behalf of
the group.
To avoid doubt, even if a service provider has been
engaged under subsection (1), none of the following is
relieved from its obligation to file the specified document
concerned—

{a) if subsection (1){(&) applies, the HK constituent
entity for or on behalf of whom the service provider
has been engaged;

{b) if subsection (1}b) applies, each HK constituent
entity of the MINE group for or on behalf of whose
UPE, designated filing entity or designated local
entity the service provider has been engaged.

In this section—

specified document (F5UASCH) means—
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(a) atop-up tax return; or

(b) a notice for the purposes of section 5 of this
Schedule.

Part 3

Modifications to Ordinance for Administration of
Top-up Taxes in relation to HK Constituent
Entity

Division 1-—General Provisions

14. Part 6C, sections 51B, 51C, 57 and 58, and Parts 10 to 13
apply subject to modifications by Part 3 of Schedule 62
For the purpose of administering top-up taxes—

(a) the modifications specified in this Part to Part 6C,
sections 51B, 51C, 57 and 58, Pairt 10 {except
sections 61, 61A and 61B) and Parts 11, 12 and 13
apply in relation to a HK constituent entity of an
MNE group;

(b) Part 9 (except sections 51B, 51C, 57 and 58) does
not apply; and

{c) sections 61, 61A and 61B do not apply.

15. Modifications—references to person, year of assessment
and returns in Part 6C, sections 51B, 51C, 57 and 58, and
Parts 10 to 13

(1) This section applies for the purposes of section 14 of this
Schedule,
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{2} Inaprovision of Part 6C, section 51B, 51C, 57 or 58, or
Part 10, 11, 12 or 13, unless otherwise modified by this
Part—

(a) a reference to a person is to be read as including a
reference to a HK constituent entity of an MNE
group;

(b} areference to a year of assessment is to be read as a
reference to a fiscal year;

(¢) areference to a case where a person is chargeable to
tax is to be read as including a reference to a case
where top-up tax is payable by a HK constituent
entity of an MNE group;

(d) areference (however worded) to a retun, or a return
under section 51 or 51(1) or a return required under
section 51, is to be read as a reference to a top-up tax
return; and

{e) areference to assess is to be read as a reference to
any one or more of the following—

(i) assess for IIR top-up tax;
(ii) assess for UTPR top-up tax;
(iit) assess for HKMTT,

and a reference to assessed, assessment or additional
assessment is to be read accordingly.
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Division 2—Modifications to Sections

16. Modifications to section 51B (power to issue search
warrant)

(1) For the purposes of section 14 of this Schedule,
paragraphs (a) and (b) of section 51B(1) are to be read
as—

“(a) that there are reasonable grounds for suspecting that
a HK constituent entity of an MNE group—

(i} has made an incorrect top-up tax return or
supplied false information that, if accepted as
correct, would result in the HIC constituent
entity being assessed at an amount of top-up
tax less than the proper amount; and

(ii} has done so without reasonabie excuse and not
through an innocent oversight or omission; or

(b) that a HK constituent entity of an MINE group has
failed to comply with an order of a court made under
section 800(6) directing it to comply with section
3(1) or 5(1) of Schedule 62 or the requirements of a
notice given to it under section 12{1) of Schedule
62,”.

(2y For the purposes of section 14 of this Schedule, section
51IB{1AAAA)is to be read as—

“(TAAAA) For the purposes of subsection (1)(a), engaging a
service provider under section 13 of Schedule 62
does not in itself constitute a reasonable excuse.”.
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17. Modifications to section 51C (business records to be kept)

(1) For the purposes of section 14 of this Schedule, section
51C(1) is to be read as requiring that a HK constituent
entity of an MNE group must-—

{a) keep sufficient records of transactions, acts or
operations relevant to the computation of top-up tax
liability of the MNE group to enable the correctness
and accuracy of'the top-up tax return filed under this
Schedule to be readily ascertained; and

{b) retain the records at least until the expiry of 12 years
after the completion of the transactions, acts or
operations to which they relate.

(2) For the purposes of section 14 of this Schedule, recoids
required to be kept and retained, under section 51C(1)
read with subsection (1), by a HK constituent entity of an
MNE group (subject entity) include records in respect of
any trade, profession or business carried on by any Part
4AA entity of the MINE group that are relevant to the ETR
computations on the basis of which the top-up tax of the
subject entity is fo be computed. '

{3) Section 80 applies to a failure to comply with section 51C
as modified by subsections (1) and (2) in the same way as
section 80 applies to a failure to comply with section 51C,

18. Modification to section 57 (principal officer to act on behalf
of a corporation or body of persons)

For the purposes of section 14 of this Schedule, a reference in
section 57 to a corporation or body of persons is to be read as a -
reference to a HK constituent entity of an MNE group that is a
corporation or body of persons.
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20,

Modifications to section 59 (assessor to make assessments)

(1) This section applies for the purposes of section 14 of this
Schedule,

(2) The reference in section 59(1) o “the notice requiring him
to furnish a return under section 51(1)” is to be read as a
reference to “the notice requiring the HK constituent
entity to furnish a top-up tax return under section 3 of
Schedule 627,

(3) A reference in section 59(2)(b) or (3) to “estimate the sum
in respect of which such person is chargeable to tax” is to
be read as a reference to “estimate the amount of top-up
tax payable by the HK constituent entity™.

Modifications to section 60 (additional assessments)

(1) This section applies for the purposes of section 14 of this
Schedule.

(2) Section 60 applies subject to this Schedule and Schedules
60 and 61.

(3) Section 60(1) is to be read as—

“(1) Where it appears to an assessor that, for any fiscal
year, a HIK constituent entity chargeable with any
{op-up tax has not been assessed for that top-up tax
or has been assessed for that top-up tax at less than
the proper amount, the assessor—

{a) may assess the entity at the amount or
additional amount of top-up tax at which,
according to the assessor’s judgment, the
entity ought to have been assessed; but

(b} may only do so within 6 years after the later of
the following—
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22,

(i) the end of the fiscal year;

(ii}y the time when the non-assessment or
under-assessment of the HK. constituent
entity for the fiscal year has come to the
assessor’s knowledge,

and the provisions of this Ordinance as to
notice of assessment, appeal and other
proceedings apply to the assessment or
additional assessment and to the top-up tax
charged under it.”,

{4} In relation to a HK constituent entity to which the whole
or part of any top-up tax repaid has been repaid by
mistake, the reference to “6 years after the expiration
thereof” in section 60(2) is to be read as a reference to the
period of 6 years afler the later of the following—

(a) the end of the fiscal year to which the repayment
relates;

(b) the time when the repayment by mistake has come
to the assessor’s knowledge.

Modification to section 62 (notice to be issued by
Commissioner)

For the purposes of section 14 of this Schedule, section 62(1)
has effect as if the reference to “the amount assessed,” were
omitted.

Modification to section 64 (objections)

(1) This section applies for the purposes of section 14 of this
Schedule.

(2) The reference to “1 month” in section 64(1) is to be read
as a reference to “2 months™,
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23, Modification to section 68 (hearing and disposal of appeals
to the Board of Review)

For the purposes of section 14 of this Schedule, the reference
in section 68(1C) to “the amount of relevant assessable income
or profits or net assessable value” is to be read as a reference to
“the amount of top-up tax”.

24, Modification to section 76 (assessments or amended
assessments to be final)

For the purposes of section 14 of this Schedule, a reference in
section 70 to “assessable income or profits or net assessable
value™ is to be read as a reference to “top-up tax”.

25, Modifications to section 70A (powers of assessor to correct
errors)

For the purposes of section 14 of this Schedule—

(a) section 70A applies subject to this Schedule and
Schedules 60 and 61; and

(b) the reference in section 70A(1)to “in the calculation
of the amount of the net assessable value (within the
meaning of section 5(1A)), assessable income or
profits assessed or in the amount of the tax charged”
is to be read as “in the calculation of the amount of
top-up tax charged”.

26, Modification to section 79 (fax paid in excess to be

refunded)

For the purposes of section 14 of this Schedule, section 79
applies subject to this Schedule and Schedules 60 and 61.
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Division 3—Modifications 1o Parts

27. Interpretation of Division 3 of Part 3 of Schedule 62
In this Division—
assessed group (HEERLEEE), in relation to an MNE group—
(a) for UTPR top-up tax, means HK constituent entities
of the MNE group;
(b for HKMTT, means—
(i) HK constituent entities of the MNE group,

other than those that are minority-owned
constituent entities;

(i) HK constituent entities that are minority-
owned constituent entities of a minority-
owned subgroup of the MNE group; or

(iti) a HK constituent entity that is a minority-
owned constituent entity but not of a minority-
owned subgroup of the MNE group;

specified assessment (55 B FEF5) means an assessment,
additional assessment or re-assessment made in respect of
any top-up tax.

28. Parts 10 to 13 apply subject to Division 3 of Schedule 62

For the purpose of administering top-up taxes, Parts 10, 11, 12
and I3 apply in relation to a HK constituent entity of an MNE
group, subject to the provisions of this Division,

29. Combined specified assessment in relation to 2 or more HK
constituent entities ete,

(1) A combined specified assessment may be made in respect
of the UTPR top-up tax allocated to Hong Kong and
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2

(3)

Q)

(3)

payable by HK constituent entities of an assessed group
of an MNE group.

Subject to section 31 of this Schedule, a combined
specified assessment under subsection (1) for an assessed
group of an MNE group must state the UTPR top-up tax
payable by each HK constituent entity of the assessed
group.

A combined specified assessment may be made in respect
of the HKMTT payable by HK constituent entities of an
assessed group of an MNE group.

Subject to section 31 of this Schedule, a combined
specified assessment under subsection (3) for an assessed
group of an MNE group must state the HKMTT payable
by each HK constituent entity of the assessed group.

This section applies—

(a) whether or not group local filing is effected within
the meaning of section 8 of this Schedule; and

(b) whether or not an election is made for the payment
by designated paying entities under section 31 of
this Schedule.

Allocation of UTPR top-up tax or HKMTT in special
circumstances '

(1

Subsection (2) applies if—

{a) a HK constituent entity of an assessed group of an
MNE group is chargeable to UTPR top-up tax or
HKMTT (top-up tax) under the GloBE rules or
Schedule 61 for a {iscal year; and
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()

(b) the HK constituent entity no longer exists on the
date of filing of the top-up tax return for the fiscal
year (return-filing date).

The top-up tax chargeable on the HK constifuent entity is
to be allocated among the remaining HK constituent
entities of the assessed group, as at the return-filing
date—

{a) inthe case of UTPR top-up tax, in proportion to the
remaining HK constifuent entities’ number of
employees and value of tangible assets in Hong
Kong for the fiscal year; or

(by in the case of HKMTT, in proportion to the
remaining HK constituent entities’ GloBE income
for the fiscal year.

If the Commissioner is satisfied that it is impracticable to
apply the GloBE rules or Schedule 61 with respect to the
allocation of top-up tax in a particular case, the
Commissioner may allocate the top-up tax in a manner
that the Commissioner considers reasonable in the
circumstances.

This section does not apply to the HK constituent entities
of an assessed group of an MNE group for a fiscal year if
the filing constituent entity has made an election for the
assessed group for payment by designated paying entities
under section 31 of this Schedule in the top-up tax return.

UTPR top-up tax or HKMTT of assessed group may be
paid by designated paying entities

(1)

If—
(a) either—
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(i) group GloBE filing is effected in Hong Kong
(within the meaning of section 6 of this
Schedule) for an MNE group for a fiscal year,
and the UPE or the designated filing entity
(within the meaning of section 6(4) of this
Schedule) of the MNE group makes an
election in writing; or

(iiy group local filing is effected within the
meaning of section 8 of this Schedule for an
MNE group for a fiscal year, and the
designated local entity (within the meaning of
section 8(3) of this Schedule) of the MNE
group makes an election in writing;

(b one or more than one HK constituent entity is
designated for payment of any UTPR top-up tax or
HEKMTT (fop-up tax) of an assessed group of the
MNE group (each a designated paying entity); and

(c) if there are 2 or more designated paying
entities——the amount of top-up tax that each
designated paying entity is to pay is specified in the
election,

an assessor may malke an assessment or assessments on

the designated paying entity or entities, instead of making

assessments on all HK constituent entities of the assessed
group on whom the fop-up tax would have been
chargeable had this section not been enacted.

If any assiessment or assessments is or are made under
subsection {1) on the designated paying entity or entities,
top-up tax of the assessed group of'the MNE group for the
fiscal year is payable by the designated paying entity or
entities as directed in the assessment or assessments.
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&)

A HK constituent entity (entity P) of an MNE group may
be a designated paying entity in an election under
subsection (1) for a fiscal year, if—

(a) entity P was a HK constituent entity of the assessed
group of the MNE group for the fiscal year, and
remains a HK constituent entity of the assessed
group as at the date of filing of the top-up tax return
for the fiscal year;

(b) entity P has consented to its being the designated
paying entity for the amount of the UTPR top-up tax
or HKMTT (as the case requires) specified, in
relation to it, in the election; and

(c) all the HK constituent entities of the assessed group
have consented {o the designated payment
arrangements specified in the election.

However, a HK constituent entity of an assessed group of
an MNE group may not be a designated paying entity, for
any top-up tax of an assessed group of an MNE group for
a fiscal year, in an election under subsection (1) if—

(a) where it is a partnership-—
(i} the constituent entity has been dissolved; or

(ii} any ofits partners has become bankrupt, or has
entered into a voluntary arrangement within
the meaning of the Bankruptcy Ordinance
(Cap. 6) with his or her creditors; or '

(b} where it is a corporation—winding up proceedings
have been commenced in relation to the constituent
entity or the constituent entity has been dissolved.

An election under subsection (1)()({) or (ii) is an annual
election and is irrevocable.
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A consent given for the purposes of subsection (3)(b) or
(¢) is irrevocable.

32. Objection to combined specified assessment

D

@)

()

A specified assessment of any top-up tax payable by a HK
constituent entity (assessed entity) of an MNE group may
only be objected to under section 64 by—

(a) the HK constituent entity that has filed a top-up tax
return required under this Schedule; or

{b) the assessed entity.

No objection may be made under section 64 to a
combined specified assessment, with respect to the
allocation of any UTPR top-up tax or HKMTT (fep-up
tax) among the HK constituent entities of an assessed
group of an MNE group if—

(a) the top-up tax of the assessed group under the
combined specified assessment is payable by
designated paying entities under section 31 of this
Schedule; and

(b) the acceptance of the objection would not result in a
change in the total amount of top-up tax payable
under the combined specified assessment.

An obj ection made to a combined specified assessment by
any of the HK constituent entities of an assessed group of
an MNE group under section 64, as modified by this
Part— :

(a) s to be regarded as made, under that section as so
modified, by all the other HK constituent entities of
the assessed group; and

(b) may be disposed of accordingly.
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(4) In this section—

combined specified assessment (= PFFEHAFEM) means a
combined specified assessment made under section 29(1)
or (3) of this Schedule on HK constituent entities of an

assessed group of an MNE group.
33. Joint and several liability if designated paying entity

defaults

(1)

2

If any amount of the UTPR top-up tax or HKMTT (fop-
up fax) of an assessed group of an MINE group for a fiscal
year is payable by a designated paying entity under
section 31 of this Schedule, but the amount is not paid in
the manner directed in the notice of assessment concerned
by the date specified in the notice—

(a) the amount of the top-up tax is taken to be in default;

(b) the designated paying entity is taken to be a
defaulter of the amount of the top-up tax for the
purposes of this Ordinance; and

(c) without affecting paragraphs (a) and (b)—
(1) all linked entities become jointly and severally

Hable for the total amount of the top-up tax of
the assessed group that is not paid; and

(i) the Commissioner may issue a notice to any
linked entity (recipient) requiring the recipient
to pay, by a date and to an extent specified in
the notice, the amount of the top-up tax not
paid, referred to in subparagraph (i).

In relation to a notice under subsection (1){¢)(ii) in respect
of the top-up tax of an assessed group of an MNE group
for a fiscal year (taxable year), a linked entity is each
entity or permanent establishment that—
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4)

)

(a) is a HK constituent entity of the assessed group
when the notice is issued; and

(b) was at any time in the taxable year a HK constituent
entity of the assessed group.

If the total amount of the top-up tax not paid referred to in
subsection (1)(c) is not fully recovered by payment in the
manner directed in the notice under subsection (1){c)(ii)
by the date specified in the notice, the recipient of the
notice (or, if 2 or more notices are issued under subsection
(1)}c)(ii), the recipient of each notice) is taken to be a
defaulter of the top-up tax for the purposes of this
Ordinance.

For a notice under subsection (1)(c)(ii) in respect of any
liability for top-up tax based on any assessment,
determination or other decision—

(a) the recipient of the notice has no right to object to,
or appeal against, the assessment, determination or
decision; and

(b) the notice is not a specified assessment on the
recipient and is not to be objected to, or appealed
against, as such.

Subsection (4)}—

(a) does not affect any right to appeal against any
assessmeni, determination or decision that the
recipient may have without regard to the notice
under subsection (1)(c)(ii); and

(b) does not prevent the recipient from disputing
liability under the notice on the ground that—
(i) the recipient is not a linked entity within the
meaning of subsection (2); or
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(6)

{(ii) the amount specified in the notice exceeds the
extent to which the recipient is jointly and
severally liable under subsection {1)(c).

The top-up tax payable under a notice under subsection
(1)c)Xii) by its recipient is recoverable by all means
provided in this Ordinance against the recipient as tax
payable under an assessment made against a person is
recovetable against the person.

Division 4—Miscellaneous

Application of obligations if HK constituent entity is not
corporation or is permanent establishment

4

@)

In relation to a HK constituent entity of an MNE group
that is not a corporation, Parts 6C, 9, 10, 11, 12 and 13, as
modified by this Part, apply to a person who acts for the
HK constituent entity or is responsible for the
management of the HK constituent entity as if the
obligations imposed on the HK constituent entity by those
Parts, as so modified, were imposed on the person,

In relation to a HK constituent entity of an MNE group
that is a permanent establishment of a main entity, Parts
6C, 9, 10, 11, 12 and 13, as modified by this Part, apply
to the main entity as if the obligations impesed on the HK
constituent entity by those Parts, as so modified, wete
imposed on the main entity.
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Part 4
Application of this Schedule to MNE Group
Entities other than HK Constituent Entities
35. Application to HK standalone JV and HK member of JV
group

(1) This Schedule applies to a HK standalone JV of an MNE
group in the same way as it applies to a HK constituent
entity of an MNE group.

(2) This Schedule applies to HK members of a JV group of
an MNE group in the same way as it applies to constituent
entities of an MNE group.

(3) For the purposes of Division 3 of Part 3 of this Schedule
as applied under this section, the definition of assessed
group in section 27 of this Schedule is to read as—
“assessed group ($ZEPFREEME), in relation to HKMTT,

means—
(a) HEK members of a JV group of an MNE group;
ar :
{(b) aHK standalone JV;”,
36. Application to Part 4AA stateless constituent entity

(1} This Schedule applies to a Part 4AA stateless constituent
entity of an MNE group in the same way as it appliesto a
HEK constituent entity of an MNE group.

(2) For the purposes of Division 3 of Part 3 of this Schedule
as applied under this section, the definition of assessed
group in section 27 of this Schedule is to read as—
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“assessed group ((HEFATEEME]), in relation to HKMTT,
means a Part 4A A stateless constituent entity;”.
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Explanatory Memorandum

bal

% ;5 = The objects of this Bill are to amend the Inland Revenue Ordinance
5= 5 B (Cap. 112) (IRO)—
8 % % E E‘g § e (a) to implement the international tax reform proposals fo
) 8 g %’ = &) ‘é "% & address the base erosion and profit shifting risks arising
E w2 o “é k) § - g from digitalization of economy by introducing a global
S ﬁg ; o g E & D E‘ minimum  effective tax fargeting certain  large
‘8 E < 3 < § ,ét S 8 multinational enterprise groups (MNE groups); and
g 59 %ﬁ g ;g E (b) to implement a domestic minitmum top-up tax for the
‘5 g PN 5 f g & 5 puipose of safeguarding Hong Kong’s taxing rights on
© s & o A O 0 those groups and their members,
o g @ |- L < 2. The main provisions of the Bill are as follows—
CiEs C % S B :_%"‘;-\ S 8 § § ) e (a) clause 8 adds a new Part 4AA (new sections 26AD to
EleERg o288 253880 26AH) to the IRO:
S %'é Eu)é E“JE §§ §§ §.§ = § (b) the new sections 26AD and 26AE inttoduce new
0 50 = = Schedules 60 {o 63; ‘
{c} inthe new Schedule 60—
. %Dfu 2|7 % & 2%y B - (1) Part1 reproduces most provisions of the OECD/G20
= ER:E S § 3:; %‘ = 5 B § ) = Base Erosion and Profit Shifting Project: Tax
,§ %E g o % § 8l :*a“' S 2 § L) Challenges Arising from the Digitalisation of the
3 BE o |g s 2EE% § s X |8 Economy—Global Anti-Base Erosion Model Rules
3 % Cl4Z <2 " <€ (Pillar Two) published on 20 December 2021, They
consist of the income inclusion rule (ZIR) and the
— undertaxed profits rule (UTPR) under which an
=) MNE group meeting the annual consolidated
E = ) ) revenue threshold must pay a fop-up tax on its
3 2% A = income arising in a jurisdiction where it operates if

the effective tax rate falls below a minimum level
(currently, 15%);
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(d)

(e)

(M

(i1) Part 2 makes minor modifications to those rules in
that Part 1; and

(iii) Part 3 provides for the transitional and permanent
safe harbours to reduce compliance burden;

the new Schedule 61 contains provisions for charging a
domestic minimum top-up fax, known as the Hong Kong
minimum top-up tax (HEKMTT) to safeguard Hong
Kong’s taxing right. The HKMTT is fully creditable
against the top-up tax imposed under the IIR;

the new Schedule 62 contains provisions on the
administration of the 1IR and UTPR top-up taxes and
HKMTT, including—

(iy requirements for the filing of returns and notices and
ptovision of information relevant to the
determination of liability for any top-up taxes; and

(if) provisions modifying provisions of the IRQO in their
application in relation to top-up taxes; and

the new Schedule 63 lists out the commentaries,
administrative guidances and related documents
published by the Organisation for Economic Co-operation
and Development which are to be given effect to in a way
that supplements, and clarifies the interpretation and
operation of, the hew Part 4AA and Schedules 60 to 62.

3, Clause 13 adds new sections 800 to 80R to, and clauses 14 and 15
amend existing sections in, the IRO to create offences for non-
compliance with obligations under the new Schedules.

4, The Bill also makes minor textual .amendments to the IRO (clauses
5, 10 and 11).




Annex B

Tax Administration Framework

To ease compliance burden, the reporting and administrative
requirements of the GIoBE rules and HKMTT will be aligned as far as practicable.
The key elements of the tax administration framework are set out below. We
will also ride on certain administrative provisions of IRO, with necessary
modifications, to deal with objection and appeal procedures, collection and
recovery of tax, etc., for the purposes of the GIoBE rules and HKMTT.

Filing of top-up tax return

2. We propose that each Hong Kong constituent entity of an in-scope MNE
group be required to furnish a single top-up tax return for the purposes of the
GIoBE rules and HKMTT (“top-up tax return”) in a prescribed manner and form
no later than 15 months after the last day of the reporting fiscal year. The filing
deadline for the first transition year of any constituent entities of the MNE group
Is extended to 18 months. The top-up tax return will include information
required in the standardised GloBE Information Return (“GIR”)!. Hong Kong
constituent entities of an in-scope MNE group will be relieved from the obligation
to file the GIR information if such information is filed in a jurisdiction that will
be able to exchange GIR information with Hong Kong under a qualifying
competent authority agreement.

3. To provide flexibility for filing of returns, we propose to allow an in-
scope MNE group to designate one Hong Kong constituent entity (“designated
local entity”)? to file the top-up tax return to IRD such that all other Hong Kong
constituent entities of the group will be relieved from their filing obligation.
The designated local entity will need to be appointed annually and remain valid
in respect of the reporting fiscal year concerned.

Filing of top-up tax notification

4, We propose that each Hong Kong constituent entity of an in-scope MNE
group will be required to file an annual notification (“top-up tax notification”)
relating to its obligations of filing top-up tax return in a prescribed form and

1 Under the GIoBE rules, each constituent entity of an in-scope MNE group is required to file a
standardised GIR containing the group’s general information, corporate structure, safe harbour
election, ETR computation on a jurisdictional basis, top-up tax calculation and attribution, etc., in
the jurisdiction where the entity is located.

2 The designated local entity should be UPE or a Hong Kong constituent entity to which UPE
undertakes to provide essential information for complying with the filing obligation.



manner. The top-up tax notification is required for notifying IRD that an MNE
group has come within the scope of the global minimum tax and HKMTT, as well
as identifying the entity and jurisdiction from which Hong Kong will receive the
GIR and the local entities for which the obligation to file the top-up tax return
will be lifted when certain conditions are met. We will require a top-up tax
notification to be filed within six months after the last day of the reporting fiscal
year. Similar to the arrangement provided in paragraph 3 above, we will allow
an in-scope MNE group to appoint one designated local entity to file a top-up tax
notification so as to relieve other Hong Kong constituent entities from the filing
obligation.

Assessment and demand for top-up tax

5. We propose that a notice of assessment and demand for top-up tax will
be issued based on the information declared upon the filing of the top-up tax
return. No provisional top-up tax will be charged. Having considered the
feedbacks from stakeholders, the payment due date will be one month after the
expiry of the return filing deadline or the date of the notice of assessment,
whichever is the later.

6. In accordance with the GIoBE rules, the top-up tax under IR will
generally be charged on UPE3. In respect of UTPR or HKMTT#, under the
default allocation mechanism for top-up tax, each constituent entity will only be
liable for its share of top-up tax. To provide flexibility for payment of top-up
tax, we propose to allow the group to designate one paying entity or more.
However, if any of the designated paying entity does not pay the top-up tax
payable, all Hong Kong constituent entities will be jointly and severally liable for
the whole amount of top-up tax payable of the group.

7. Having regard to the possible need for re-calculating an in-scope MNE
group’s top-up tax payable for a previous fiscal year, we will provide for a
limitation period for raising assessment under the GIoBE rules different from the
normal six-year time limit under section 60 of IRO. We propose that the time
limit for issuing top-up tax assessment be set as six years from (a) the end of the
fiscal year or (b) the time when the non-assessment or under-assessment has come

8 Under IIR, top-up tax is paid at the level of an entity’s parent entity, in proportion to its ownership
interests in the low-taxed constituent entities. IR is applied at the top and works its way down the
ownership chain.  Generally, UPE will be chargeable to the top-up tax if it is located in a
jurisdiction that has introduced 1IR. 1IR will only apply at an intermediate parent level if UPE is
not subject to IR or if the low-taxed constituent entity has a significant minority interest holder of
more than 20% outside the MNE group.

4 The relevant OECD AG does not require a jurisdiction implementing QDMTT to allocate the

QDMTT top-up tax among constituent entities in any particular manner, so long as the tax liability
is allocated to one or more than one constituent entity that is subject to tax in that jurisdiction.

-2.



to the assessor’s knowledge, whichever is the later.

8. Having considered the feedbacks from stakeholders, we propose that
the objection period to a top-up tax assessment be extended from the normal one-
month period to two months after the date of the notice of assessment.

Penalty for non-compliance

9. We propose to impose a comparable level of penalty for non-
compliance with the reporting and administrative requirements, including the
failure to file a top-up tax return or top-up tax notification, and wrongdoings in
relation to incorrect return and notification, etc., as currently imposed under the
existing penal provisions in relation to profits tax under sections 80, 82 and 82A
of IRO. We propose that a service provider who is engaged to file a top-up tax
return or top-up tax notification for a filing entity be also subject to similar
penalties as currently imposed for service providers in relation to filing of a
profits tax return under section 80K of IRO.

Anti-avoidance provision

10. To maintain the integrity of the GIoBE and HKMTT regimes, we will
Introduce the main purpose test as a general anti-avoidance rule for the regimes.
If a person enters into any arrangements for the main purpose of avoiding the
relevant obligations such as filing and payment of top-up tax, the law will treat
those arrangements as if they had never been entered into.



Annex C

Safe Harbours

OECD has agreed to provide two transitional safe harbours (i.e. CbCR
Safe Harbour and UTPR Safe Harbour), and one permanent safe harbour (i.e.
QDMTT Safe Harbour). There is also a Simplified Calculations Safe Harbour
for NMCEs - the qualification of which as a permanent safe harbour is pending
evaluation by OECD. We propose to provide these four Safe Harbours to in-
scope MNE groups.

Transitional CbCR Safe Harbour

2. Under the transitional CbCR Safe Harbour, an in-scope MNE group’s
top-up tax for a particular jurisdiction will be deemed to be zero if any of the three
specified criteria in relation to total revenue, ETR or routine profits is met. It
operates through the use of jurisdictional total revenue and profit or loss before
income tax information contained in the MNE group’s qualified Country-by-
Country (“CbC”) report! and jurisdictional tax information contained in its
qualified financial statements. It only applies to a transition period covering all
the fiscal years beginning on or before 31 December 2026 and ending on or before
30 June 2028. This Safe Harbour adopts a “once out, always out” approach,
meaning that if an in-scope MNE group has not applied this Safe Harbour in
respect of a jurisdiction in a previous fiscal year, the group cannot qualify for this
Safe Harbour for that jurisdiction in a subsequent fiscal year.

Transitional UTPR Safe Harbour

3. The UTPR Safe Harbour provides relief to the UPE jurisdiction from the
application of UTPR during the transition period, which means fiscal years which
run no longer than 12 months that begin on or before 31 December 2025 and end
before 31 December 2026. This Safe Harbour is only available for UPE
jurisdictions with a corporate income tax rate of at least 20%. Where this Safe

1 CDbCR is a minimum standard formulated by OECD under Action 13 of the BEPS package in 2015.
Under this standard, an MNE group is required to file a CbC report in relation to an accounting
period where the consolidated group revenue for the preceding accounting period is at least EUR
750 million; and the group has constituent entities or operations in two or more jurisdictions. A
CbC report requires aggregate tax jurisdiction-wide information relating to the global allocation of
the MNE group’s income and taxes paid, as well as certain indicators of the location of economic
activity among tax jurisdictions in which the group operates. The report also requires a listing of
all the constituent entities of the group for which financial information is reported. CbC reports
are to be exchanged automatically between tax administrations under relevant exchange
arrangements.



Harbour applies, at the election by an in-scope MNE group, the UTPR top-up tax
amount calculated for the UPE jurisdiction will be deemed to be zero for each
fiscal year that falls within the transition period.

ODMTT Safe Harbour

4, Under the QDMTT Safe Harbour, an in-scope MNE group will only
need to undertake one QDMTT calculation in respect of its constituent entities in
the QDMTT jurisdiction and be relieved from the need to perform an additional
GloBE calculation in the same jurisdiction. Where this Safe Harbour applies,
the top-up tax payable in respect of the QDMTT jurisdiction under the GloBE
rules will be deemed to be zero.

Simplified Calculations Safe Harbour

5. Under the Simplified Calculations Safe Harbour for NMCEs, a filing
constituent entity may make an annual election to use simplified calculation
methods to determine the GIoBE income or loss, GIoBE revenue and adjusted
covered taxes of an NMCE provided that specified conditions are met.



Annex D

Economic, Financial and Civil Service
Implications of the Proposal

Economic Implications

The proposal will demonstrate Hong Kong’s firm commitment to
combating cross-border tax evasion. This is particularly crucial for Hong Kong
to preserve its reputation as an international financial and business centre.

2. The implementation of the global minimum tax and HKMTT will have
tax implications on in-scope MNE groups operating in Hong Kong.
Nevertheless, since the mechanics of the global minimum tax seek to ensure that
in-scope MNE groups pay a minimum level of tax in every jurisdiction in which
they operate, the proposal will not result in additional tax burden in overall terms
for these MNE groups. While the proposal will also incur additional compliance
costs on in-scope MNE groups, the provision of safe harbours and business
facilitating measures, as well as the introduction of HKMTT will help streamline
compliance processes and reinforce our tax competitiveness relative to other
jurisdictions.

Financial Implications

3. Based on our rough estimates, the implementation of HKMTT will bring
in an additional tax revenue of about $15 billion per year starting from 2027-28.

Civil Service Implications

4, Additional resources have been provided to IRD to cope with the work
arising from reinforced international tax cooperation and tax matters of large
MNE groups in Hong Kong. IRD will closely monitor the workload arising
from the global minimum tax and HKMTT and may seek further resources for
implementation of the initiatives in accordance with the established mechanism
If necessary.



