UAE
Legislative Council

LC Paper No. CB(2)905/2024

Ref : CB2/BC/6/23

Paper for the House Committee meeting

Report of the Bills Committee on Building Management
(Amendment) Bill 2023

Purpose

This paper reports on the deliberations of the Bills Committee on
Building Management (Amendment) Bill 2023 (“the Bills Committee”).

Background

2. The Administration has pointed out that private buildings are the
property of owners, and it is owners’ responsibility to manage their
buildings properly. The Building Management Ordinance (Cap. 344)
(“BMO”) provides a legal framework for owners to form and run owners’
corporations (“OCs”), which are body corporates that have the legal power
to manage the common parts of the buildings on behalf of all owners.

3. According to the Administration, with a growing number of aged
buildings in need of repair and renovation, owners are increasingly
concerned about how decisions on major building maintenance are made
by OCs. Besides, there has been a strong call from the community for
better control over how the management committees (“MCs”), being the
executive arm of OCs, handle day-to-day management. In the light of this,
the Administration has, after conducting public consultation and taking
into account the views of stakeholders, introduced the Building
Management (Amendment) Bill 2023 (“the Bill”) into the Legislative
Council (“LegCo”) to require the engagement of more owners in
procurement decisions, to improve the transparency and accountability of
the operation of MCs, as well as to enhance deterrence against non-
compliance with BMO by amending BMO.
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Building Management (Amendment) Bill 2023

4, The Bill was gazetted on 8 December 2023 and received its First
Reading at the Council meeting of 13 December 2023. The Bill seeks to
amend BMO to:

(@) impose certain requirements in relation to the procurement
of supplies, goods or services required for large-scale
building maintenance and of other high-value supplies,
goods or services required for building management;

(b) provide for a mechanism under which natural persons
authorized by corporate flat owners (i.e. owners being bodies
corporate) may act for the latter at general meetings (“GMs”)
of OCs, etc.;

(c) impose or adjust certain requirements in relation to financial
statements and other accounting documents of OCs, etc. and
in relation to the procedure of meetings concerning building
management;

(d)  criminalize the failure to keep certain documents concerning
building management; and

(e) make related and miscellaneous amendments.

5. The Bill, if passed, will come into operation on the expiry of 12
months after the day on which it is published in the Gazette as an
Ordinance.

The Bills Committee

6. At the House Committee meeting on 5 January 2024, members
agreed to form a bills committee to scrutinize the Bill. The membership
list of the Bills Committee is in Appendix 1.

7. Under the chairmanship of Hon Tony TSE, the Bills Committee has
held 10 meetings with the Administration and received oral representations
from deputations and members of the public at one of the meetings. A list
of the organizations and individuals which/who have given views to the
Bills Committee is in Appendix 2.
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Deliberations of the Bills Committee

Large-scale maintenance procurement

Relevant definition and proposed new requirements

8. The Administration has pointed out that with a growing number of
aged buildings in need of repair and renovation, there have been disputes
over large-scale maintenance projects of buildings from time to time. The
Bill proposes to provide in BMO three categories of procurement
(i.e. type 1 high-value procurement and type 2 high-value procurement as
defined under the original provisions of BMO, as well as large-scale
maintenance procurement newly introduced by the Bill) and put in place
new tendering and declaration requirements for the above three categories
of procurement. In respect of large-scale maintenance procurement, the
proposed new section 2D of BMO provides that procurement for any
maintenance project will be considered as large-scale maintenance
procurement if the average value of the project per flat in the building
concerned exceeds $30,000 !, and subject to additional specified
declaration requirements, as well as requirements for the procedures at
GMs of OCs.

Q. Currently, owners may attend GMs of OCs in person or through
appointing proxies. The Administration has pointed out that with proxies,
it is possible that resolutions for procurement are passed with the presence
of only a few owners. Given the huge stake involved in large-scale
maintenance procurement, the Administration has advised that it is
recommended to mandate a certain level of owners’ in-person
participation, in order to protect their interests and to minimize potential
disputes. To this end, the Bill proposes to add paragraph 4 of the proposed
new Schedule 6C to BMO and to amend paragraph 48 of Schedule 7 to
BMO in order to require that a resolution for large-scale maintenance
procurement can only be passed if at least 5% of the owners or 100 owners
(whichever is the lesser) have voted in person. The Bill also proposes to
provide for a new mechanism (paragraph 14) under which corporate flat
owners may authorize natural persons to attend GMs of OCs on their behalf

According to the Administration, the figure has made reference to the costs of
projects under the Building Rehabilitation Schemes of the Urban Renewal
Authority. Any garage, carpark or carport will not be counted as building flats.
Besides, procurement for recurring and regular services, such as cleaning,
security and engagement of property management companies, will be excluded
from the definition of large-scale maintenance procurement to avoid disruption
to daily building management services.
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and vote for them personally, such that corporate owners will be regarded
as having voted in person at the meeting.

10. To draw owners’ attention to the discussion of large-scale
maintenance procurement, paragraph 3 of the proposed new Schedule 6C
and Division 4 of Part 3 of Schedule 7 to BMO require that the relevant
notice of meeting must set out an “important reminder” to specify that the
meeting agenda will cover such procurement, with estimated amounts to
be contributed from the building management fund and by each building
flat owner for the procurement. Furthermore, to enhance transparency, the
Bill also proposes that copies of the meeting minutes concerning large-
scale maintenance works must be supplied to all owners and tenants’
representatives within 28 days after the date of meeting, and record the
number of votes from owners voting in person and by proxy respectively
for the resolution for large-scale maintenance procurement.

Voting-in-person requirement and records

11. Members have expressed concern about how the voting-in-person
requirement can be deemed satisfied. The Administration has explained
that in order to satisfy the voting-in-person requirement, owners must
attend the meeting in person and mark their voting preference on the ballot
paper in person. If the owner concerned has done so, the voting-in-person
requirement will be deemed satisfied even if he leaves the meeting early
and hands the marked ballot paper to the secretary of MC or other attendees
for them to put it into the ballot box on his behalf.

12.  Members have enquired about the calculation of the number of
owners referred to in paragraph 4(2) of the proposed new Schedule 6C and
paragraph 48(2) of Schedule 7 to BMO in relation to the “voting-in-person
threshold” (i.e. 5% of the owners or 100 owners (whichever is the lesser)).
The Administration has explained that while there are a number of
provisions in the existing BMO which make reference to the percentage of
owners?, section 5B of and Schedule 11 to BMO seek to explain how the
percentage of owners is calculated. The same calculation method applies
for the application of the number of owners as referred to in the “voting-
in-person threshold”. The Administration will propose amendments to
amend the wording of section 5B of and Schedule 11 to BMO to make
Schedule 11 applicable in the calculation of the percentage of owners and
the number of owners. Paragraph (a) of Schedule 11 will be amended to
cover paragraph 4(2)(b) of the proposed new Schedule 6C and

2 The provisions are mainly in relation to the quorum requirement. For example,
paragraph 5(1) of Schedule 3 provides that the quorum for an OC meeting shall
normally be 10% of the owners.
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paragraphs 11(1) and 48(2)(b) of Schedule 7 in the reference to the relevant
provisions.

13.  The Legal Adviser to the Bills Committee has expressed concern
that as there will be no requirement similar to that as proposed in
paragraph 5 of the proposed new Schedule 6C in respect of the recording
of the number of votes cast in person and by proxy in the minutes of the
proceedings at GMs of OCs in Schedule 7 to BMO, the new requirement
will not apply to buildings in respect of which no OCs are formed.
Members are of the view that given the grave importance of large-scale
maintenance procurement, for buildings in respect of which no OCs are
formed, the relevant minutes of meetings of owners should also be subject
to the above requirement. Having considered members’ views, the
Administration has agreed to propose amendments with reference to
paragraph 5 of the proposed new Schedule 6C to require that the minutes
of the proceedings at a meeting of owners to consider a resolution on large-
scale maintenance procurement should record the number of votes cast in
person and by proxy under the proposed new Division 4 of Part 3 of
Schedule 7, to the effect that the requirements of paragraph 5 of the
proposed new Schedule 6C are also applicable to cases without OCs.

14.  The Bill proposes to provide for a new mechanism under which
corporate flat owners may be represented at GMs of OCs/meetings of
owners by natural persons authorized by them. Under the proposed new
paragraph 4A of Schedule 3 and Division 3 of Part 3 of Schedule 7 to
BMO, a corporate flat owner may by a resolution of its directors or other
governing body nominate one natural person and by a specified written
notice given to the secretary of MC/the person in charge of the meeting
authorize that person to act on behalf of the corporate flat owner at the
meeting (if an authorized natural person votes on behalf of the corporate
flat owner at the meeting, the owner concerned is deemed to have voted in
person at the meeting). However, members consider that there is room for
streamlining the relevant authorization procedures. Having considered
members’ suggestion, the Administration has agreed to propose
amendments to the proposed new paragraph 4A of Schedule 3 and
paragraph 41 of Schedule 7 to BMO to enable a body corporate owner to
authorize a natural person by a notice of authorization (a resolution of its
directors or other governing body is no longer needed) to streamline the
relevant authorization procedures.
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Splitting of contract to circumvent the definition of *“large-scale
maintenance procurement”

15.  Members are concerned about how the Administration can prevent
OCs from deliberately splitting the contract for procurement items for the
sole purpose of circumventing the definition of “large-scale maintenance
procurement”. The Administration has explained that the existing BMO
expressly prohibits the deliberate splitting of procurement items.
Section 20A(7) of the existing BMO provides that the court may, having
regard to the overall circumstances, make an order declaring the contract
void or voidable if it is satisfied that the OC has deliberately split a contract
of greater value to avoid compliance with the relevant statutory
requirements. This existing requirement will also be retained after the
amendment of BMO (see the proposed new section 28J).

16.  On the definition of “large-scale maintenance procurement”, the
Administration has explained that the proposed new section 2D of BMO
expressly provides that this type of procurement is mainly for repairing,
replacing, maintaining or improving the common parts of the building, and
a works project will be considered a large-scale maintenance procurement
only if the average procurement value per flat exceeds $30,000. Besides,
procurement for recurring and regular services such as cleaning, security
and engagement of property management companies (“PMCs”) will be
excluded from the definition of large-scale maintenance procurement.

Calculation of building flats

17.  Members have noted that the exclusion of garage, carpark and
carport in the definition of “flat” (see footnote 1) when calculating the
average procurement value per flat for large-scale maintenance
procurement under the proposed new section 2D(2) of BMO is to prevent
the resulting average value being substantially lowered because the
building has many garages, carparks and carports, which would preclude
the procurement concerned as large-scale maintenance procurement and
hence, not subject to more stringent tendering requirements and meeting
procedures.

18.  Members have enquired whether flats also include shops in
shopping arcades and rooftops with shares of ownership, and how the
proposed new section 2D(2) would apply to buildings with carparks only.
The Administration has responded that under the definition in the existing
section 2 of BMO, “flat” means any premises in a building which are
referred to in a deed of mutual covenant (“DMC”) whether described as a
flat or by any other name and whether used for the purpose of a dwelling,



-7-

shop, etc., over which the owner has exclusive possession. If any shop in
shopping arcade and rooftop of the building concerned can fit the relevant
definition in accordance with DMC, it can be regarded as a flat.

19.  As for buildings with garages, carparks and carports only, the
Administration has advised that after consideration, it will propose
amendments to the effect that the proposed new section 2D(2) of BMO will
not apply to buildings that consist only of garages, carparks or carports.

Procurement requirements for the three proposed categories of
procurement

20.  Other than large-scale maintenance procurement, the Bill will also
impose additional requirements on high-value procurement® conducted by
OCs. Under the existing section 20A of BMO, any supplies, goods or
services with a value exceeding or likely exceeding $200,000 or 20% of
the annual budget of OCs, whichever is the lesser, is to be procured by
invitation to tender by OCs, and the acceptance of tender or otherwise for
the latter must be decided by a resolution of the owners passed at GMs of
OCs. The Bill proposes to replace the “annual budget” benchmark by
“average annual expenditure in the last three years” in order to better reflect
the actual expenditure pattern of OCs and reduce the risk of circumventing
the tendering and related requirements by deliberately inflating the annual
budget.

21.  In addition, the Bill proposes certain new requirements under the
proposed new Schedule 6B and Division 4 of Part 2 of Schedule 7 to BMO
to enhance the integrity and transparency of the conduct of tender for large-
scale maintenance procurement and high-value procurement. Among
others, members, secretary or treasurer of MCs, managers and other
persons responsible for conducting the procurement will need to declare
any pecuniary or personal interests in the tenders submitted for the
procurement concerned, or connections with a person who has submitted a
tender. Where a declaration is made, MCs will need to display a notice of
declaration in a prominent place in the building to inform owners, and
certain restrictions (e.g. prohibition from attending MC meetings and
participating in procurement activities) will apply to the relevant persons.

Where the value of supplies, goods or services exceeds, or is likely to exceed,
$200,000 but does not exceed, or is not likely to exceed, 20% of average annual
expenditure in the last three financial years (referred to as “type 1 high-value
procurement” in the Bill), or the value of supplies, goods or services exceeds, or
is likely to exceed, 20% of average annual expenditure in the last three financial
years (referred to as “type 2 high-value procurement” in the Bill).
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22. Besides, the Bill also proposes under the proposed new
Schedule 6A and Division 3 of Part 2 of Schedule 7 to BMO the
requirements, among others, to display a copy of invitation to tender in a
prominent place in the building for owners’ information; bar the
acceptance of tenders submitted after the deadline; and specify the
minimum number of potential suppliers that must be invited for
procurement the value of which exceeds a certain amount®,

23.  To facilitate understanding of the proposed new requirements for
the aforesaid three proposed new categories of procurement (i.e. large-
scale maintenance procurement, type 1 high-value procurement and type 2
high-value procurement) under the Bill, the Administration has
summarized sequentially the relevant requirements in the form of a
diagram (see Appendix 3).

Declarations of interests

Definition of ““responsible person”

24, Members note that the Bill proposes to add the definition of
“responsible person” under section 2(1) of BMO to provide for the persons
who are required to make declarations under the proposed new Schedule
6B (paragraphs 9, 10 and 22) and Division 4 of Part 2 of Schedule 7 to
BMO in respect of high-value procurement and large-scale maintenance
procurement.> “Responsible persons” include, in addition to the manager,
persons “accustomed or obliged to act in accordance with the directions or
instructions of the manager in connection with the procurement”(“{& 2 &%

4 For procurement with a value exceeding or likely exceeding $200,000, an
invitation to tender must have been issued to no less than 5 potential suppliers;
for procurement with a value exceeding or likely exceeding $10,000 but not
exceeding or unlikely exceeding $200,000, an invitation to tender must have been
issued to no less than 3 potential suppliers.

According to the proposed section 2(1):
“responsible person (& & A), in relation to the procurement of any supplies,
goods or services for a building—
(@ means—
(i)  the manager of the building; or
(i) aperson who is accustomed or obliged to act in accordance with
the directions or instructions of the manager in connection with
the procurement, regardless of whether the directions or
instructions are made to the person directly or indirectly; and
(b)  does not include a member, secretary or treasurer of the management
committee in respect of the building”.
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The Administration has explained that this takes into account the fact that
a manager (usually a property management company) may enlist the
assistance of other persons, who are not necessarily its employees or agents
(e.g. those belonging to the subsidiaries or associates within the same
group of companies), in large-scale procurement. The proposed definition
is adopted in the Bill to cover all persons responsible for procurement as
far as possible, in order to better protect the interests of owners in high-
value procurement and large-scale maintenance procurement.

25. Members are concerned that in relation to the definition of
“responsible person”, whether it is accurate to render the term “obliged” in
the English text as “#5 #F 155" in the Chinese text. Having considered

members’ views, the Administration has agreed to propose amendments to
change the term “f5 £ 75" in the relevant Chinese provisions to “F & {1-”
for enhancing clarity of the provisions. For consistency in wording, the
Administration will also propose amendments to change the term
“BEZK” to “HF " in the Chinese text of the proposed new

section 2(5)(g) of BMO.

26. Members have also expressed concern that the wording of
paragraph (a)(ii) of the definition of “responsible person” in the proposed
section 2(1) of BMO (see footnote 5) may be interpreted to mean that a
person would become a responsible person because of trivial duties
concerning the procurement. In response to members’ views, the
Administration has advised that it will propose amendments so that
paragraph (a)(ii) of the definition of “responsible person” in the proposed
section 2(1) will be worded along the following line: “a person who is
accustomed or obliged to act in accordance with the directions or
instructions of the manager in connection with substantive matters in
respect of the procurement, regardless of whether the directions or
instructions are made to the person directly or indirectly” (“{& 2 g%

ERELEREZCE AR ARRENTRESE MG TV R
AR AT SEREIE 2 - BEHEG TZA - H1E0E
[E e TR AN)7).

217. Moreover, for consistency in wording, the Administration will also
propose amendments to paragraphs 13(2)(b)(ii) and 25(2)(b)(ii) of the
proposed new Schedule 6B and the proposed new paragraphs 26(2)(b)(ii)
and 34(2)(b)(ii) of Schedule 7 to BMO (regarding the capacity of the
person making the declaration as described in the declaration notice or
document) to change the reference to “the management of the building” to
“substantive matters in respect of the procurement”.
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28. Members have noted that in addition to responsible person, MC
participants (i.e. members, secretary or treasurer of MCs) are also required
to make declarations under the proposed new Schedule 6B to BMO
(paragraphs 1 and 17) in respect of high-value procurement and large-scale
maintenance procurement. As it is possible that an MC participant may
also be the responsible person for the procurement, members are concerned
about the need for double declaration by such persons. The Administration
has explained that to avoid double declaration by such persons, MC
participants have been excluded from the definition of “responsible
person” (see paragraph (b) of the definition of “responsible person” in the
proposed section 2(1) of BMO) (see footnote 5).

Proposed new requirements relating to declarations

29.  The proposed new section 2(5) of BMO contains a list setting out
the circumstances where a person would have a connection with another
person for the purposes of the amended BMO, such that MC participants
and responsible persons are required to make declarations in respect of
high-value procurement and large-scale maintenance procurement (the
relevant requirements are set out in the proposed new Schedule 6B to
BMO, such as those in paragraphs 1(1) and 9(2)).

30.  Apart from connection with another person, the Bill also proposes
the requirement for MC participants and responsible persons to declare any
pecuniary or other personal interests in a tender (e.g. paragraphs 1(1) and
10(1) of the proposed new Schedule 6B to BMO). Responsible persons
are also required to declare any pecuniary or other personal dealing with
MC members (e.g. paragraph 9(1) of the proposed new Schedule 6B to
BMO). For this reason, the circumstances involving any pecuniary or other
personal interests and dealings should be declared even if certain
relationships (including cohabitants, former cohabitants and former
spouses) are not covered by the proposed new section 2(5) of BMO.

31. In response to members’ concerns, the Administration has advised
that the meaning of the term “spouse” in the proposed new section 2(5) of
BMO refers only to spouse in a heterosexual marriage. Nevertheless, as
mentioned above, even if the meaning of “spouse” does not cover certain
relationships (e.g. partner in a civil partnership), any pecuniary or other
personal interests and dealings should still be declared.

32.  The Bill also proposes that after making the declaration, MC
participants will be prevented from attending MC meetings and
participating in procurement activities, whereas restrictions on responsible
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persons will only be imposed regarding participation in procurement
activities, in view that there is practical need for managers to attend MC
meetings (see paragraphs 7, 8 and 16 of the proposed new Schedule 6B to
BMO). In this connection, at members’ suggestion, the Administration has
agreed to propose amendments to paragraph 16(1) of the proposed new
Schedule 6B to BMO to the effect that a responsible person will be
prohibited from participating in procurement activities if he makes a
declaration under paragraph 9 (declarations of dealings or connections with
MC members) as in the case of a declaration under paragraph 10
(declarations of interests or connections for tenders). Similar amendments
will also be made to the proposed new paragraph 29 of Schedule 7 to BMO.

33.  The Administration has supplemented that the restrictions on the
attendance of MC participants at MC meetings and on the participation of
responsible persons in procurement activities may be waived by a
management committee resolution or a corporation resolution
(see paragraphs 7(3) and 16(2) of the proposed new Schedule 6B to BMO).

34.  However, taking into account the views expressed by members, the
Administration has agreed to propose amendments to paragraph 7(3) of the
proposed new Schedule 6B to BMO to the effect that paragraph 7(1)(b) of
Schedule 6B (i.e. must not be counted toward the quorum at the meeting)
will still apply when a declarant is exempted from the prohibition on
attending meetings, so as to avoid the scenario where a declarant is not
permitted to vote but is counted toward the quorum; and that apart from
not being allowed to vote on a resolution of the MC in respect of the
procurement concerned, the declarant must also be excused from the
meeting during the voting.

35. Members note that paragraph 5(1) of the proposed new
Schedule 6B to BMO sets out the specific procedures for MC meetings in
case a declaration is made by an MC participant. Members have suggested
that paragraph 5(1)(a) of the proposed new Schedule 6B should specify
that a copy of the declaration shall be produced to the MC at the first
meeting of the MC convened since the making of the declaration, as well
as all other meetings of the MC convened to discuss the relevant
procurement. Taking into account the views expressed by members, the
Government will propose amendments to specify that a copy of the
declaration must be tabled at the first MC meeting relating to the
procurement after the declaration is made, so as to make sure that the
declaration will be discussed at an appropriate MC meeting. Since an MC
participant will be prohibited from attending the MC meetings relating to
the procurement after the declaration is made (see paragraph 7 of the
proposed new Schedule 6B to BMO), the declaration has to be tabled and
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considered at the first relevant meeting and the prohibition on attending the
meeting will also apply to subsequent MC meetings relating to the
procurement. Similar amendments will also be made to the proposed new
paragraph 27 of Schedule 7 to BMO.

36. Members are of the view that the Bill should require the responsible
person to declare, before the first tender acceptance meeting for the large-
scale maintenance procurement, that he has no dealings or connections
with members of the MC, in addition to declaring no interests in respect of
the tender (paragraph 22 of the proposed new Schedule 6B to BMO).
Taking on board members’ views, the Administration will propose
amendments to provide for this requirement in Division 2 of Part 2 of the
proposed new Schedule 6B to BMO. Similar amendments will also be
made to Subdivision 2 of Division 4 of the proposed new Part 2 of
Schedule 7 to BMO.

Requirements for tendering

37.  The Bill proposes that all high-value procurement and large-scale
maintenance procurement must be conducted by an invitation to tender (the
proposed new sections 28D(1), 28E(1) and 28F(1) of BMO). The
requirements for tendering are set out in the proposed new Schedule 6A
and Division 3 of Part 2 of Schedule 7 to BMO. Among others, it requires
a minimum number of potential suppliers to be invited for tender (such as
paragraph 5 of the proposed new Schedule 6A) (see footnote 4). This seeks
to promote competition by preventing the MC/manager from approaching
only one or two suppliers for the procurement exercise.

38.  There is a view that in order to avoid the situation where only a
very small number of suppliers would participate in the tender, thus failing
to effectively enhance the fairness of tender exercises and prevent bid-
rigging, the Administration should consider requiring OCs to conduct
large-scale maintenance procurement by open tendering and to publish
tender invitations for the procurement in newspapers or on online
platforms.

39. The Administration has advised that under the current proposed
amendments, an OC may advertise openly an invitation to tender issued for
procurement or, if the OC does not opt for open advertisement, it must
invite a specified number of potential suppliers (i.e. five or three) according
to the procurement value, so as to prevent the MC/manager from
approaching only one or two suppliers in the procurement exercise. As to
whether OCs should be mandatorily required to adopt open tendering, the
Administration has explained that while lists of qualified suppliers are
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maintained by PMCs of large developers and the Smart Tender Building
Rehabilitation Facilitating Services (“Smart Tender”) under the Urban
Renewal Authority, the number of suppliers is limited and cannot meet the
requirements of open tendering. As such, if OCs are mandatorily required
to adopt open tendering for the relevant procurement, they may be put
under certain restrictions (e.g. unable to participate in Smart Tender).

40.  The Administration has further explained that under BMO, open
tendering in fact includes advertising in newspapers or on online platforms.
As to whether advertisements in newspapers should be made mandatory,
the Administration is of the view that the cost may incur a heavy burden
for small OCs. The Administration has suggested that a better way forward
would be for the Home Affairs Department (“HAD”) and the Property
Management Services Authority (“PMSA”) to consider providing
guidelines to owners, OCs and PMCs on the tendering procedures for the
relevant procurement in the form of codes of practice, the Administrative
Guidelines on Best Practices on Building Management (“the Best
Practices”), etc.

41. Members have noted that under paragraph 5(1) of the proposed new
Schedule 6A to BMO, the invitation will not be restricted to the specified
number of suppliers if the MC/manager has already advertised an invitation
to tender issued for the procurement (such as in a local newspaper or on a
website). The Legal Adviser to the Bills Committee has expressed concern
about the reasons for not specifying in the Bill the detailed advertising
requirements, such as the number of times the advertisement is to be
published and the language of the advertisement, and whether the website
must be accessible to the general public. Expressing similar concerns,
members are of the view that the absence of such detailed requirements in
the Bill may create a loophole for MCs to circumvent the requirement for
Issuing invitation to tender to a specified number of suppliers under the
guise of publicity already conducted.

42.  The Administration has explained that since the Bill does not
mandate the adoption of open tendering, no detailed advertising
requirements (as to the number, language, etc.) are specified. However,
during discussion on procurement at GMs of OCs, owners may query
whether sufficient advertising has been made by the MC in relation to the
open tender. If owners consider such advertising inadequate after
discussion, they may vote down the relevant procurement resolution.

43.  The Administration has further explained that the original intention
of paragraph 5(1) of the proposed new Schedule 6A to BMO is to
encourage OCs to conduct major procurements through open tender.
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However, having considered members’ views, the Administration will
propose amendments to remove the exemption in relation to publicity. For
the avoidance of doubt, the Bill will stipulate that an invitation to tender
must be issued to at least five or three (depending on the amount of the
procurement) potential suppliers even if the MC has publicized the
invitation to tender. Similar amendments will also be made to the proposed
new paragraph 20 of Schedule 7.

44,  The Administration has added that under paragraph 5(4) of the
proposed new Schedule 6A to BMO, an OC may, by resolution of the MC
(in the case of type 1 high-value procurement) or by resolution of the OC
(in the case of type 2 high-value procurement), decide to waive the
requirement for issuing tender invitation to a specified number of suppliers.
The exemption takes into account the fact that under some special
circumstances, there may only be a small number of suppliers of individual
supplies, goods or services in the market, rendering it impossible for the
MC to invite a sufficient number of suppliers to be required under the law.
In view of the circumstances, the Administration proposes to retain that
provision.

45, In addition, the proposed new sections 28D(3) and 28E(3) of BMO
provide that the tender and declaration requirements do not apply if the OC
resolves to obtain the same type of procurement from the existing supplier.
Taking into account the views expressed by members, the Administration
agrees to propose amendments to the proposed new sections 28D(3) and
28E(3) of BMO, as well as paragraphs 1 and 10 of Schedule 6B to provide
that the declaration requirements in the proposed new Schedule 6B will
still be applicable in the case of procurement from an existing supplier, so
as to enhance transparency in procurement. Similar amendments will also
be made to the proposed new paragraphs 12(3), 13(3) and 23 of Schedule 7.

Financial statements and accounts

46. Under the existing section 27 of BMO, only financial statements of
OCs in respect of buildings with more than 50 flats are required to be
audited. However, given that the income and expenditure of a building
with a small number of flats (for example, a low-density building or
housing development with few units) may still be substantial, the
Administration proposes that it would be more appropriate to use the
income and expenditure as the basis for determining the audit requirement.

47.  With reference to regular building expenditure items such as the
salary of security and cleansing staff, insurance, etc., the Bill proposes that
the financial statements of the buildings with total annual income or
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expenditure exceeding $500,000 must be audited regardless of the number
of flats.

48. Besides, BMO currently only requires that the financial statements,
together with the accountant’s report, be laid before the OC at the annual
general meeting. To enable owners to have an earlier access to the financial
statements without having to wait for the annual general meeting, the Bill
proposes a new requirement that copies of the financial statements and
accountant’s reports must be displayed in a prominent place in the building
once available for at least seven consecutive days, and must be supplied to
owners and tenants’ representative, etc. within 28 days after the date on
which a written request for such copies is made.

Criminal sanctions

Balancing the deterrent effect of sanctions and the impact on owners’
motivation for taking up duties of management committees

49.  Apart from keeping the existing criminal offences under BMQ®, the
Bill also creates new offences in relation to the failure to keep certain
documents concerning building management. The Bill proposes to add
new criminal sanctions against failure to keep invoices, receipts, etc.,
referred to in the accounting accounts, certified minutes of MC meetings
and GMs of OCs, tender documents and proxy instruments. Upon
conviction, the relevant persons (including convenors of the meetings, as
well as members, treasurer or secretary of MCs) are liable to a fine at
level 4 ($25,000).

50. Some members have concurred with the addition of more criminal
sanctions under BMO to achieve greater deterrence against non-
compliance. On the other hand, some members consider that as MC
members serve voluntarily, they are worried that criminal liability would
affect owners’ motivation to take up building management duties. They
are also worried that the passage of the Bill may lead to the resignation of
a large number of MC members, resulting in the dissolution of OCs
concerned.

There are currently 10 provisions in BMO that impose criminal sanctions
(see Appendix 4). These provisions generally relate to the more important duties
of OCs, such as the duty to prepare financial statements (existing section 27(3) of
BMO), the duty to procure and keep in force third party risks insurance (existing
section 28(2) of BMO), and the duty to comply with an order of the Authority
(existing sections 40A(2) and 40B(2) of BMO).
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51. The Administration has advised that it fully understands that MCs’
work is voluntary and criminal sanctions may affect owners’ motivation
for taking up OC duties. However, the Administration has pointed out that
the absence of criminal sanctions would fail to deter non-compliance with
BMO. According to the Administration, with a view to balancing against
the deterrent effect of sanctions and the impact on owners’ motivation for
taking up OC duties, contravention of the provisions concerning rules and
procedures would not constitute criminal offences (but owners can seek a
ruling at the Lands Tribunal under section 45 of BMO). Nevertheless,
there are 10 provisions in BMO as mentioned in paragraph 49 above
(see Appendix 4) that impose criminal sanctions in the event of non-
compliance.

52.  The Administration has further advised that having regard to the
need to strike a balance as mentioned above, the introduction of the new
criminal sanctions in the Bill” is a response to the long-standing calls for
additional sanctions in BMO to deter against non-compliance with BMO.
The proposed sanctions are also in general supported by stakeholders after
rounds of consultation and discussion.

53.  The Bill proposes to add new criminal sanctions against failure to
keep accounting accounts, meeting minutes, tender documents and proxy
instruments. The Administration has pointed out that all these documents
are important records of OCs and may be relied upon in case of disputes.
Hence, as it is an important duty for MCs to keep these documents, there
Is a need to introduce the new offences to practically address stakeholders’
concerns.

Narrowing the scope of regulation

54. Members have noted that under the proposed new sections 4B(3)
and 27A(1) and (2) of BMO, if an MC contravenes the requirement relating
to the keeping of proxy instruments and certain requirements relating to the
accounts of the OC concerned, every participant of the MC commits an
offence. Members generally consider the provisions too stringent and
suggest that the Administration should review whether the scope of
regulation is too wide. Members have also enquired about the duty to keep
documents where there is a change of term of MCs.

The Bill creates new offences in relation to the keeping of certain OC documents,
including supporting documents (e.g. bills and invoices) of accounting documents
of OCs (proposed section 27A(2) of BMO), procurement documents (proposed
section 28B(2)), minutes for MC and OC meetings (proposed section 36A(4) of
BMO) and proxy instruments (proposed sections 4B(1) and (3), 36A(4), and
40CA(1) and (3) of BMO).
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55. Having considered members’ views, the Administration has agreed
to propose an amendment to impose the relevant criminal liability on the
“accountable” MC participants (instead of each MC participant). For the
avoidance of doubt, the amendments specify that the “accountable” person
Is the person who has assumed responsibility as a participant of the at the
time when the contravention of the provisions occurs. Therefore, if a
change of MC term is involved and the outgoing MC has not kept the
relevant documents, the responsible participant of the previous MC will be
held criminally liable. Meanwhile, the Administration will also propose
amendments to make it clear that the relevant new criminal sanctions do
not apply to GMs of OCs if the documents have been obtained or the
notices of meetings have been given before the date on which the amended
BMO (if the Bill is enacted) comes into operation.

56.  To ensure that the criminal offences introduced by the Bill are
commensurate with those in the existing BMO, the amendments will also
amend the existing sections 11 (display of copies of certificates of
registration), 12 (notification of changes in the register of OCs to the Land
Registrar), 27 (keeping of books of account and preparation of financial
records), 28 (procurement of third party risks insurance policies) and 40B
(compliance with an order of the Authority) of BMO so that the relevant
criminal liabilities are imposed on the accountable MC participants.

Statutory defence for existing and proposed new offences under the
Building Management Ordinance

57. In addition, the Administration has pointed out that as in the
existing BMO, the relevant criminal offence provisions in the Bill will
provide a statutory defence to protect participants of MCs who have
exercised due diligence in discharging their duties. The Bill proposes that
the person charged for the relevant offence is entitled to be acquitted if (i)
sufficient evidence is adduced to raise an issue that the offence was
committed without the person’s consent or connivance, and/or that the
person exercised all due diligence that he ought to have exercised in the
circumstances to prevent the commission of the offence; and (ii) the
contrary is not proved by the prosecution beyond reasonable doubt.

58. Noting that one of the conditions in the proposed defence
provisions (proposed new sections 4B(2) and (4) of BMO) is that “the
person exercised all due diligence that the person ought to have exercised
in the circumstances to prevent the commission of the offence”, members
have expressed concern whether the threshold of the statutory defence
would become too high with the reference to “all due diligence”.
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59. The Administration has advised that in the English text of the
proposed new sections 4B(2) and (4) of BMO, the relevant expression is
“exercised all due diligence”. This expression is also used in the existing
sections 11, 27, 28 and 40B of BMO to provide for the “all due diligence”
statutory defence in respect of the offences under those sections. The
element of “all” is a standard element for an “all due diligence” defence
(more than 100 similar references can be found in Hong Kong legislation).
As the Bill is to adopt the aforesaid defence, the relevant expression is
retained accordingly. In addition, the Bill has lowered the threshold of the
statutory defence so that the defendant only has an “evidential burden”, i.e.
to adduce sufficient evidence to raise an issue, and the prosecution has to
disprove the defendant’s defence beyond reasonable doubt. This ensures
that there is no infringement of the presumption of innocence under
Article 11(1) of the Hong Kong Bill of Rights.

60. However, for the Chinese text, the Administration will propose
amendments such that the relevant provisions to be added by the Bill (i.e.
proposed new sections 4B(2) and (4), 11(4), 27A(3), 28(2A), 28B(3), 36A
(5), 40B(2A), and 40CA(4) and (5) of BMO) will be worded more
consistently with the existing provisions (such as section 28(2) of BMO).
The provisions will be worded along the following line: “3% A E.5% T £

ARG NMEFEN—YI5 )] » DAV IR RESET”

61. Members have opined that the expression “the person charged is
entitled to be acquitted” in the relevant provisions contentious. Having
considered members’ views, the Administration will propose amendments
to refine the wording of the relevant provisions. To address members’
concern, the Administration will also delete the condition of “the offence
was committed without the person’s consent or connivance” in the
proposed defence. The Administration has advised that referring to the
drafting methods adopted in the recently enacted Ordinances, the amended
defence provisions will be worded along the following line:

“(2) Itis a defence for a person charged with an offence under
subsection (1) to establish that the person exercised all due
diligence that the person ought to have exercised in the
circumstances to prevent the commission of the offence.

(2A) A person is taken to have established a matter that needs to
be established for a defence under subsection (2) if—

(a) there is sufficient evidence to raise an issue with
respect to that matter; and
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(b) the contrary is not proved by the prosecution beyond
reasonable doubt.”

62. Similar amendments will also be made to the proposed new
sections 27A(3), 28(2A), 28B(3), 36A(5), 40B(2A) and 40CA(4) and (5)
of BMO.

63. Members have suggested that the protection of not being personally
liable for acts done in good faith and in a reasonable manner as provided
in the existing section 29A of BMO for members of MCs should be
extended to secretaries and treasurers of MCs (who are not MC members)
to enhance the protection for relevant post-holders. The Administration
has taken on board members’ suggestion and will propose amendments to
the existing section 29A of BMO by applying the interpretation of
“participant” in the proposed new section 2(4) of BMO so that the
protection as referred to in section 29A will be extended to secretaries and
treasurers who are not MC members.

Support for owners’ corporations and owners

64. Members have called on the Administration to assist OCs and
owners in complying with various requirements under BMO as amended
by providing them with appropriate support. Members are also concerned
about the adequacy of the Administration’s support for “three-nil
buildings”. The Administration has advised that in addition to the legal
framework for owners to organize OCs under BMO, HAD has all along
been providing various support services to assist owners in discharging
their building management responsibilities. Those support services cover
matters that owners need to handle in day-to-day building management,
including services targeted at “three-nil buildings”, legal and other
advisory services, dispute resolution services, education and publicity, etc.
The relevant services are listed in Appendix 5.

65.  The Administration has pointed out that regarding the Building
Management Professional Advisory Service Scheme, HAD has earlier
extended an open invitation to community organizations/non-
governmental organizations to participate in a new round of the scheme,
which will cover the whole territory for a period of three years. The
Administration has anticipated that the new round of the scheme will be
launched in the third quarter of 2024 to provide continuous support to
“three-nil buildings”.
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66. Besides, in response to members’ concerns, the Administration has
undertaken that after passage of the Bill, HAD will strengthen support for
OCs and owners. The relevant work covers the following areas:

(@ promulgating promotional materials to announce the key
points and commencement date of the amendment
proposals, and distributing the promotional materials to OCs
and owners extensively through daily liaison and the
network of PMCs;

(b) enhancing OCs’ and owners’ understanding of the new
requirements by organizing talks in district building
management seminars and the Central Platform on Building
Management;

(¢) updating the dedicated building management website and a
series of Codes of Practice and guidelines, including the
“Code of Practice on Procurement of Supplies, Goods and
Services” and the Best Practices to enhance the clarity of the
legal requirements;

(d) providing updated guidelines to the property management
sector by updating Codes of Conduct and best practice
guides through PMSA,; and

(e) assisting OCs in complying with the new requirements
through, among others, the Owners’ Corporations Advisory
Services Scheme.

Moreover, the Administration has advised that HAD will take into account
the views of stakeholders and the implementation of the proposals to
review and strengthen the support for OCs and owners as necessary.

67. Some members have suggested that HAD should consider setting
up a designated centralized platform for OCs to upload and keep
documents of OCs, as well as to publicize the invitation to tender for
procurement. Members are of the view that the proposed centralized
platform will not only facilitate the keeping and handover of OC
documents by MCs (during the change of term of MCs), but also enable
OCs to publicize their tenders through the platform to reach out to more
potential suppliers, thereby enhancing the effectiveness and transparency
of the tenders. The Administration has advised that as it understands, some
owners have reservations about keeping documents of OCs in a third-party
platform. Nonetheless, the Administration will, as always, continue to
examine and implement appropriate measures to support OCs and owners.
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Application to buildings without owners’ corporations

68.  To enable owners of buildings that do not form OCs (e.g. private
housing estates managed by DMC manager) to benefit from the
amendment proposals, the Bill proposes that amendments in relation to
large-scale maintenance procurement and high-value procurement, as well
as financial statements, will be incorporated into Schedule 7 to BMO? as
mandatory terms in DMC:s.

69.  Taking into account the views expressed by members, the
Administration will propose amendments to the proposed new
paragraph 4A of Schedule 7 to the effect that the manager, where there is
no OC, is also required to consult the owners’ committee at an owners’
meeting on the channels of mutual communication among the owners on
matters relating to the management of the building and to adopt the method
of mutual communication among the owners as determined by the owners’
committee.

Transitional arrangements

70.  The Bill proposes that transitional provisions (the proposed new
section 44B) be included in BMO such that new requirements relating to
procurement will not apply to procurement in progress. However, where a
procurement exercise is initiated before the commencement of the Bill but
no contract for the procurement has been made three years after the date
on which the Bill comes into operation, the new requirements concerning
procurement should prevail.

71. Members have expressed concern about the reasons for adopting a
transitional period of three years after the commencement date of the Bill
under the aforesaid transitional arrangements. The Administration has
explained that at present, some OCs may be in the middle of a tender
procedure for their procurement exercises. Given the long time generally
required for the completion of tenders, the above transitional arrangements
are proposed in the Bill to obviate the need for initiated procurement
exercises to be aborted or re-started due to the commencement of the
relevant new requirements proposed in the Bill. That said, as the
Administration considers that the procurement exercises concerned should
be completed within a reasonable time frame, a transitional period up to
three years is therefore proposed.

8 The provisions in Schedule 7 to BMO are impliedly incorporated into all DMCs.
Currently, Schedule 7 contains provisions relating to, among others, general
procurement and financial statements.
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72. The Administration has supplemented that if there is any plan to
vary or terminate a signed contract after the Bill has come into effect, it is
necessary to act in accordance with the corporation resolution as per the
requirements set out in the proposed new sections 28E(2)(d) and 28F(2)(d)
of BMO.® Taking into account the fact that type 2 high-value procurement
and large-scale maintenance procurement are important procurement of the
buildings involving significant stakes, the Administration is of the view
that the relevant requirements can better protect the interests of owners.

Next stage of work

73. Members are generally concerned that the Bill has yet to cover all
issues of concern to stakeholders, including instruments for the
appointment of a proxy and the powers of the Authority under BMO.
Members opine that many disputes over building management in the past
were related to the handling of proxy instruments. Members also consider
that the Administration should conduct a comprehensive review of BMO
to prevent and combat bid-rigging in building maintenance works.

74. The Administration has advised that the Bill proposes amendments
in three main areas, namely, large-scale maintenance procurement and
high-value procurement, financial statements, and criminal sanctions
against failure to keep certain documents relating to building management.
The proposals represent the outcomes of public consultation and the
stakeholders’ views. The Administration has indicated its hope to accord
priority to proposals which are of considerable public concern but are
relatively less controversial, with a view to meeting public aspirations as
soon as practicable.

75.  The Administration has further advised that along the approach to
deal with simpler issues first before the more difficult ones, the
Administration will follow up on more complicated and controversial
issues®? after the passage of the Bill and adopt an open mind in tapping the
views of stakeholders.

o The proposed new sections 28E(2)(d) and 28F(2)(d) provide that an OC shall not
vary or terminate contracts in relation to type 2 large-value procurement and
large-scale maintenance procurement except in accordance with a corporation
resolution. The relevant provisions seek to prevent MCs from varying or
terminating contracts on their own against what has been decided by corporation
resolutions (e.g. by substantially revising the scope and price of the procurement)
after the procurement has been approved by a corporation resolution.

10 According to the information paper (LC Paper No. CB(2)217/2024(02)) provided
by the Administration to the Bills Committee, issues under consideration in the
next step include powers of the Authority under BMO, proxy instruments and
role of PMCs.
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76. Separately, during the Bills Committee’s scrutiny of the Bill,
concern has been raised about issues relating to (a) whether an executor
may attend and vote at an OC meeting as an owner before obtaining the
probate; and (b) whether an owner may appoint a proxy to attend and vote
at an OC meeting by means of a power of attorney or an enduring power
of attorney.* The Administration considers that the relevant matters
concern the existing enforcement of BMO, rather than arising from the
provisions of the Bill.

77.  The Administration has advised that apart from legal
considerations, the above two issues also involve the operation of OCs. If
executors (before obtaining the probate) and attorneys/attorneys appointed
an enduring power of attorney are allowed to attend and vote at an OC
meeting, there needs to be relevant operational mechanism, such as the
deadline for lodging copies of wills/powers of attorney prior to the
meeting, the mechanism for handling disputes, the requirement for keeping
copies of wills/powers of attorney, the impact on the proxies already
appointed, etc. The Administration has considered that since the above
subject matters have significant impact on the operation of OCs, they
require consultation with stakeholders and consensus of the community,
and hence it is not suitable to be dealt with them in this Bill.

78. That said, the Administration has advised that it is prepared to
review the above two issues together in the next phase of the review of
BMO, including considering whether allowing executors before obtaining
probate to attend and vote at meetings of OCs would have wider
implications on probate and administration matters and arrangements
beyond BMO, as well as the operation of OCs, and consult stakeholders
and legal advice.'?

Enquiries raised by the Legal Adviser to the Bills Committee on the
contents of the Bill and the Administration’s response

79.  The Legal Adviser to the Bills Committee has raised written
enquiries with the Administration on the legal and drafting aspects of the
Bill, to which the Administration has provided its response. The Legal

11 Please refer to the letter dated 16 April 2024 from Hon Doreen KONG to the
Chairman of the Bills Committee (LC Paper No. CB(2)517/2024(01)) (Chinese
version only) for details.

12 Please refer to the Administration’s written response to Hon Doreen KONG’s

letter (LC Paper No. CB(2)760/2024(04)) for details.
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Adviser’s enquiries and the Administration’s response are set out in LC
Paper Nos. CB(2)128/2024(01) and CB(2)217/2024(01) respectively.
Members have taken note of the contents of the above papers.

Proposed amendments to the Bill

80. Major amendments proposed by the Administration to different
parts of the Bill have already been elaborated in paragraphs 12 to 14, 19,
25 to 27, 32, 34 to 36, 43, 45, 55, 56, 60 to 63 and 69. In addition, having
considered the views of members and the Legal Adviser, the
Administration will also propose various textual and drafting amendments
to the Bill including:

(@) to amend the Chinese text of the proposed new section 2(3)
of BMO along the following line: “f& % 4 SR - 21E 35
fIE B ER T - FE AR B H P I B2 o SR R - Bl
Tt B R A R ¢ RS Ak R — KAE W T BB T HY B
::‘-35 o M
=MEsd )

(b) to amend the Chinese text of the proposed new section
2(4)(b) of BMO along the following line: “5% %% & &7 1Y
MENFAEEZEZEGZER)

(c) to amend the Chinese text of the proposed new sections 2C
and 2D of BMO by replacing “/E{&” with “/&{E" (i.e. the
wording of the existing section 20A(2) of BMO) to more
accurately reflect the policy intent. The Administration will
also make similar amendments to the proposed new section
28J(1)(f), paragraphs 5(1)(a) and (b) of the proposed new
Schedule 6A and proposed new paragraphs 20(1)(a) and (b)
of Schedule 7;

(d) to amend the proposed new section 2C(3)(a) of BMO along
the following line: “if there is more than one amount of
specified annual expenditure for the last 3 financial
years ...” (“4...... Y F3E ... HEEREN A
2R —FEIRYE R S ——Fr A ... ... 7). Similar
amendments will also be made to the proposed new
section 2C(3)(b);

(e) toamend the definitions of “corporation financial year” and
“DMC financial year” in the English text of the proposed
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new section 2C(6) of BMO by replacing the word “have”
with “has”;

to amend the Chinese text of the proposed new sections
2E(2)(c) and (5)(b) of BMO by replacing the expression
“HE i B A ER” with “[A1 R to enhance clarity;

to amend the definition of “electronic record” in the
proposed new section 2E(6) of BMO such that the term will
be defined by referring to the defined term of “electronic
record” in section 2(1) of the Electronic Transactions
Ordinance (Cap. 553) for internal consistency within BMO;

to amend the Chinese and English texts of the proposed new
section 3(10)(e)(iii) of BMO to clearly indicate that the
instrument required to be displayed is a list (— %1] 2).
Similar amendments will also be made to the proposed new
sections 3A(3H)(e)(iii) and 4(12)(e)(iii), as well as the
proposed new paragraphs 4(5)(a)(ii) and 4A(5)(a)(ii) of
Schedule 3;

to amend the proposed new section 4A of BMO to clearly
state that the instruments required to be kept include those
instruments that are invalid. Similar amendments will also
be made to the proposed new section 36A and section 40C;

to amend the expression “f ;i )55 22" in the Chinese text
of the proposed new section 28J(1)(g) of BMO to “f& & 1]
=B 50 as to express the meaning of “urgent” in line with
the English text;

to delete the expression starting with “if ...” in the proposed
new sections 36A(2) and (3) of BMO, so as to express more
clearly the need for an MC to keep instruments for proxy/
authorized natural persons lodged with the secretary of the
MC in respect of GM of the OC,;

to amend the wording of “ ;L £ £ E ...” in the first

sentence in the Chinese text of the proposed new
section 44B(1) of BMO to enhance the clarity of the
wording;
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(m) to amend the heading of Part 1 of the proposed new
Schedule 6B to BMO by stating clearly that that the
requirements of the Part apply to type 1 high-value
procurement, type 2 high-value procurement and large-scale
maintenance procurement; and

(n)  to amend the headings of Divisions 3 and 4 of the proposed
new Part 2 of Schedule 7 to BMO to specify that the
divisions and sub-divisions concerned will apply in the case
where there is no OC, so as to enhance the clarity of the
provisions.

The Bills Committee has examined and supports the amendments to the
Bill proposed by the Administration. The full set of amendments to be
moved by the Administration is in Appendix 6. The Bills Committee will
not propose any amendments to the Bill.

Resumption of Second Reading debate on the Bill

81.  The Bills Committee has completed scrutiny of the Bill. The
Administration has indicated its intention to resume the Second Reading
debate on the Bill at the Council meeting of 3 July 2024. The Bills
Committee has raised no objection.

Advice Sought

82. Members are invited to note the deliberations of the Bills
Committee.

Council Business Division 2
Legislative Council Secretariat
21 June 2024
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Procurement-related Requirements under Appendix3

Building Management (Amendment) Bill 2023
I

|
1. Initiation decision

After an 1nitiation decision (i.e. a decision to conduct the procurement, including approaching potential
suppliers for the procurement) (proposed section 2(1)) 1s made, to determine whether the procurement falls

within one of the following categories with reference to the procurement value:

Type 1 high-value procurement (Proposed section 2C(1)(a))

* the procurement value exceeds, or is likely to exceed, $200,000
» the procurement value does not exceed, or is not likely to exceed, 20% of average annual expenditure in

the last three financial years

Type 2 high-value procurement (Proposed section 2C(1)(b))

* the procurement value exceeds, or is likely to exceed, 20% of average annual expenditure in the last
three financial years

Large-scale maintenance procurement (Proposed section 2D)

* the procurement is for repairing, replacing, maintaining or improving any of the common parts of the

building
* the value divided by the total number of flats of the building exceeds, or 1s likely to exceed, $30,000
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Procurement-related Requirements under
Building Management (Amendment) Bill 2023

Type 1 high-value procurement

2. To conduct procurement and tendering

To comply with the Code of Practice on Procurement of

Supplies, Goods and Services under the BMO
(Proposed section 28A / Schedule 7 paragraph 12(1)(a))

To conduct the procurement by an invitation to tender and
comply with new tender requirements

(New Schedule 6A / Schedule 7 Part 2 Division 3)

setting out deadline for the submission of a tender

display of copy of invitation to tender in a prominent place in the building
no acceptance of tenders submitted after deadline

requirement to invite specific number of potential suppliers if no open
tender 1s 1ssued

To comply with declaration of interests or connections

requirements
(New Schedule 6B Part 1 / Schedule 7 Part 2 Division 4 Subdivision 1)

>

3. After entering into a contract

To keep procurement documents during
the period of 6 years after the date on

which the contract is entered into
(Proposed section 28B / Schedule 7 paragraph 10)

To permit inspection of procurement

documents
(Proposed section 28C / Schedule 7 paragraph 11)

To permit specified persons to inspect

declarations
(New Schedule 6B paragraph 6 / Schedule 7 paragraph 28)



Type 2 high-value procurement
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Procurement-related Requirements under
Building Management (Amendment) Bill 2023

(Additional requirements as compared to Type 1 high-value procurement are marked in red)

|2. To conduct procurement and tendering I 3. General meeting of the

To comply with the Code of Practice on

Procurement of Supplies, Goods and Services under

the BMO
(Proposed section 28A / Schedule 7 Paragraph 13(1)(a))

To conduct the procurement by an invitation to

tender and comply with new tender requirements
(New Schedule 6A / Schedule 7 Part 2 Division 3)

setting out deadline for the submission of a tender
display of copy of invitation to tender in a prominent
place in the building

no acceptance of tenders submitted after deadline
requirement to invite specific number of potential
suppliers if no open tender is issued

To comply with declaration of interests or

connections requirements
(New Schedule 6B Part 1 / Schedule 7 Part 2 Division 4 Subdivision 1)

corporation / owners’ meeting

To accept the tender through a

corporation or owners resolution
(Proposed section 28E(2)(c) / Schedule 7
Paragraph 13(1)(c))

I 4. After entering into a contract

>

To keep procurement documents
during the period of 6 years after the
date on which the contract is entered
into

(Proposed section 28B / Schedule 7 paragraph 10)

To permit inspection of procurement

documents
(Proposed section 28C / Schedule 7 paragraph 11)

To permit specified persons to inspect

declarations
(New Schedule 6B paragraph 6 / Schedule 7
paragraph 28)

Contract must not be varied or
terminated other than in accordance

with a corporation or owners resolution
(Proposed section 28E(2)(d) / Schedule 7 Paragraph
13(4)
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Procurement-related Requirements under
Building Management (Amendment) Bill 2023

Large-scale maintenance procurement

(Additional requirements as compared to Type 2 high-value procurement are marked in red)

Source : Paper provided

|2. To conduct procurement and tendering I 3. General meeting of the corporation I 4. After entering into a

To comply with the Code of Practice on
Procurement of Supplies, Goods and Services

under the BMO
(Proposed section 28A / Schedule 7 Paragraph 13(1)(a))

To conduct the procurement by an invitation to
tender and comply with new tender requirements
(New Schedule 6A / Schedule 7 Part 2 Division 3)

To comply with declaration of interests or
connections requirements

(New Schedule 6B Part 1/ Schedule 7 Part 2 Division 4 Subdivision 1)
To comply with declaration of no interest for large-
scale maintenance procurement

(New Schedule 6B Part 2 / Schedule 7 Part 2 Division 4 Subdivision 2)

To supply copies of meeting minutes of the
Management Committee’s discussion about large-

scale maintenance procurement

(Schedule 2 Proposed paragr ﬁh 10B)
g e Admlmstratlon in April 2024
(Annex II to LC Paper No. CB(2)460/2024(03))

/ owners’ meeting

To accept the tender through a

corporation or owners resolution
(Proposed section 28F(2)(c) / Schedule 7 paragraph
14(1)(c))

To comply with meeting procedures
related to large-scale maintenance
procurement, including:

Notice of the meeting shall be titled
“Important Reminder”

Notice of meeting shall set out the estimated
amount of fund contribution and owners’
contribution for the procurement

The resolution shall meet the voting-in-
person threshold

Meeting minutes shall separately record
votes cast personally and by proxy

Provision of copies of meeting minutes
(New Schedule 6C / Schedule 7 Part 3 Division 4)

>

contract

To keep procurement documents
during the period of 6 years after
the date on which the contract is
entered into

(Proposed section 28B / Schedule 7 paragraph 10)

To permit inspection of
procurement documents

(Proposed section 28C / Schedule 7 paragraph 11)

To permit specified persons to

inspect declarations
(New Schedule 6B paragraphs 6 & 15/
Schedule 7 paragraphs 28 & 35)

Contract must not be varied or
terminated other than in
accordance with a corporation or

owners resolution
(Proposed section 28F(2)(d) / Schedule 7
Paragraph 14(3))



Appendix 4

Existing provisions on criminal sanctions in the BMO

Current provisions
on criminal
sanctions in BMO

Relevant offences and penalties

1. Section 10(3)

An owners’ corporation (OC) which makes default
in complying with a direction of the Land Registrar
for changing the name of the OC within a specified
period of time shall be guilty of an offence and shall
be liable on conviction to a fine of $50 for each day
during which the default continues.

2. Section 11(3)

If a management committee (MC) fails to display a
copy of the certificate of registration and a notice
of registered office (or a copy of that notice)
properly in a prominent place in the building, every
member of the MC shall be guilty of an offence and
shall be liable on conviction to a fine at level 1 ($
2,000).

3. Section 12(4)

The secretary of an MC shall give notice to the
Land Registrar within 28 days of the date of any
change in the particulars under the register of the
OC. In contravention of that requirement, the
secretary of the MC shall be guilty of an offence
and shall be liable on conviction to a fine of $100
for each day during which the contravention
continues.

4. Section 27(3)

An MC shall maintain proper books or records of
accounts, and shall prepare financial statements
which together with the accountant’s report (if any)
shall be laid before the OC at the annual general
meeting of the OC. In the event of a contravention
of that section, every member of the MC shall be
guilty of an offence and shall be liable on
conviction to a fine at level 5 ($ 50,000).

5. Section 28(2)

An OC shall procure and keep in force an insurance
policy in respect of third party risks in relation to
the common parts of the building and the property
of the OC. In contravention of that requirement,
every member of the MC shall be guilty of an
offence and shall be liable on conviction to a fine at
level 5 ($ 50,000).




Current provisions
on criminal
sanctions in BMO

Relevant offences and penalties

6. Section 32(3)

An administrator, appointed by a resolution passed
at a general meeting of the OC or appointed by a
court as a substitute of the MC, shall, within 7 days
of the date of his appointment or the termination of
his appointment, give notice thereof to the Land
Registrar. Any person who contravenes that
requirement shall be guilty of an offence and shall
be liable on conviction to a fine of $100 for each
day during which the contravention continues.

7. Section 35

Any person who, not being an OC incorporated
under the BMO, uses a name or title containing the
words “Incorporated Owners” or “Owners’
Corporation” or the Chinese characters therefor, or
other words or Chinese characters implying that
such person is an OC incorporated under the BMO,
shall be guilty of an offence and shall be liable on
conviction to a fine at level 3 ($ 10,000).

8. Section 36

Any person who furnishes any information
required to be furnished under the BMO, which he
knows, or reasonably ought to know, to be false in
a material particular, shall be guilty of an offence
and shall be liable on conviction to a fine at level 3
($ 10,000) and to imprisonment for 6 months.

9. Section 40A(2)

Any person who obstructs the Authority or an
authorized officer to act in accordance with section
40A(1)1, or fails to comply with a reasonable
requirement of the Authority or an authorized
officer acting under that section, commits an
offence and is liable to a fine at level 4 ($25,000).

! The Authority or an authorized officer may, for the purpose of ascertaining the manner in which a
building is being controlled, managed or administered—

(a) enter and inspect any common parts of a building;

(b) attend any general meeting of a corporation;

(c) require a corporation or any person managing the building to furnish him with such information in
the possession of the corporation or that person, as the case may be, as the Authority or authorized officer
may specify in relation to the control, management and administration of the building;

(d) inspect the books or records of account and other records maintained under section 27(1) including
any accounts relating to any fund established and maintained under section 20; and

(e) inspect any other documents or records kept by a corporation in relation to any of its functions, duties

or powers.
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Current provisions

on criminal Relevant offences and penalties
sanctions in BMO
10.Section 40B(2) Where an MC without reasonable excuse fails to

comply with an order made under section 40B(1)?,
every member of the MC shall be guilty of an
offence and shall be liable on conviction to a fine at
level 5 ($ 50,000) and in the case of a continuing
offence, to a further daily fine of $1,000 for each
day during which the offence continues.

Source : Paper provided by the Administration in April 2024
(Annex to LC Paper No. CB(2)460/2024(01))

2 Where it appears to the Authority in the case of any building having a management committee that—
(@) no person is, for the time being, managing that building;

(b) the management committee has, in any material particular, failed substantially to perform the duties
of a corporation under section 18 including without limitation, the duty of a corporation under subsection
(2A) of that section to have regard to and be guided by Codes of Practice; and

(c) by reason of the circumstances mentioned in paragraphs (a) and (b), there is a danger or risk of danger
to the occupiers or owners of the building,

the Authority may order that, within such reasonable period as shall be specified in the order, the
management committee must appoint a building management agent for the purposes of managing that

building.




Appendix 5

Support measures provided by the Home Affairs Department

Service

Scope of Service

Services targeted at “three-nil”” buildings

Building
Management
Professional
Advisory
Service
Scheme

In nine districts with more “three-nil buildings”,
community organisations/non-governmental
organisations with experiences in building management
or related fields are engaged to reach out to the owners
of “three-nil buildings” to encourage and assist them to
form OCs, and to provide follow-up services such as
assisting in procuring third party risks insurance.

Resident
Liaison
Ambassador
Scheme

Owners or tenants who live in buildings of 30 years or
above without any management organisations are
recruited as Resident Liaison Ambassadors to help
Government departments contact residents of the
buildings, so as to engage them in discussing and
handling daily building management matters.

Legal advice and other advisory services for OCs

Owners’
Corporations
Advisory
Services
Scheme

Professional property management companies are
engaged to provide OCs in need with free advisory
services on building management, including procuring
third party risks insurance, assisting defunct or inactive
OCs in resuming operation, assisting OCs in need of
complying with the orders/ notice/ directions issued by
the Buildings Department or Fire Services Department.

Pre-Meeting
Advisory
Service
Owners’
Corporations

for

District Building Management Liaison Teams provide
the MCs of OCs with free advisory service before OC
meetings, including explaining meeting procedures and
providing relevant information before the meetings.

Free Legal
Advice Service
on  Building
Management

The service is launched in collaboration with the Law
Society of Hong Kong to provide verbal legal advice on
building management by appointment.

Free Outreach
Legal Advice
Service on
Building

The service is launched in collaboration with the Law
Society of Hong Kong to assign a lawyer experienced
in handling building management matters to provide
free legal service for up to six hours, including attending
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Service

Scope of Service

Management

general meetings of OCs and giving legal advice at the
meetings.

Dispute Resolution Services

Building
Management
Dispute
Resolution
Service

The service is steered by a retired Judge/Judicial Officer
with relevant experience in dealing with building
management cases. The retired Judge/Judicial
Officer, as the Convenor, assists the parties in
identifying the issues in dispute and exploring and
generating resolution options, with a view to reaching a
settlement through mediation.

of
on

Panel
Advisors
Building
Management
Disputes

The panel comprises professionals from different
sectors, including lawyers, accountants, surveyors,
engineers and property managers to help deal with
complicated disputes over building management.

Free Mediation
Service

Scheme
Building
Management

for

The scheme is launched in collaboration with the Hong
Kong Mediation Centre and the Hong Kong Mediation
Council. Accredited professional mediators provide
free mediation service for up to 15 hours to assist the
parties concerned in resolving their disputes over
building management through mediation.

Education and

Publicity

Central Regular briefings on building management and
Platform  on | maintenance are organised for owners where relevant
Building Government departments and institutions are invited to
Management | introduce information, services and schemes on
building management and maintenance.
LEAD Tertiary institutions are engaged to provide structured
Programme training on building management to MC members of
Advanced OCs. The programmes enable participants to
LEAD discharge their building management duties more
Programme effectively by enhancing their awareness of the

requirements of the BMO and their professional
knowledge of building management.

Source : Paper provided by the Administration in April 2024
(LC Paper No. CB(2)460/2024(01))
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Appendix 6
Building Management (Amendment) Bill 2023

Committee Stage

Amendments to be moved by the Secretary for Home and Youth Affairs

Amendment Proposed

In the proposed definition of responsible person in paragraph (a)(ii), by
adding “substantive matters in respect of” after “in connection with”,

By adding in alphabetical order to the proposed definitions—

“accountable (&7 & {F), in relation to a contravention of, or a
failure to comply with an order made under, this
Ordinance—see section 2BA;”.

In the proposed section 2(3), in the Chinese text, by deleting “4% 571 —
RAEHAAVEZ Erasti g and substituting “ Nt Erasss i - KRt —=X
AES AR TR

In the proposed section 2(4)(b), in the Chinese text, by deleting “f[&Z
EfFLEDE]E” and substituting “MiE S EE(RBZEEGEE
)"

In the proposed section 2(5)(b), in the Chinese text, by adding “& ). 55 ~
H IRk ~ 7 after “EREE ~ 7.

In the proposed section 2(5)(g), in the Chinese text, by deleting “£ 75"
and substituting “&{1-".

In the heading, by deleting “2C, 2D and” and substituting “2BA to”.

By adding before the proposed section 2C—



“2BA. References to persons accountable for contravention of, or
failure to comply with orders made under, this Ordinance

(1) This section applies where a provision of this Ordinance
provides that a person who is accountable for a
contravention of this Ordinance commits an offence.

(2) For the purposes of the provision, a person is accountable
for the contravention if—

(@) the contravention occurs because a management
committee fails to perform a duty; and

(b) at the time of the contravention, the person is, as a
participant of the management committee, assuming
(whether expressly or by implication) responsibility
for taking the actions required for the management
committee’s performance of the duty.

(3) In this section, a reference to a contravention of this
Ordinance includes a failure to comply with an order made
under this Ordinance.”.

In the proposed section 2C(1)(a)(i) and (b)(i), in the Chinese text, by
deleting “fE{&” and substituting “{E{&".

In the proposed section 2C(3)(a), by deleting “more than one amount of
specified annual expenditure is available” and substituting “there is more
than one amount of specified annual expenditure”.

In the proposed section 2C(3)(b)(i), by adding “(Schedule 5 amount)”
after “procurement”.

In the proposed section 2C(3)(b)(ii), by deleting “the amount of a
proposed annual expenditure mentioned in subparagraph (i) is not
available” and substituting “there is no Schedule 5 amount”.

In the proposed section 2C(6), in the English text, in the definitions of
corporation financial year and DMC financial year, by deleting “have”
and substituting “has”.

In the proposed section 2D(1)(b), in the Chinese text, by deleting “/E{&”
and substituting “{&{g".
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In the proposed section 2D(2), by adding “unless every flat in the building
concerned is, or is part of, a garage, carpark or carport” after “carport”.

In the proposed section 2E(2)(c)(i) and (5)(b)(i), in the Chinese text, by
deleting “EEHHES".

In the proposed section 2E(6), by deleting the definition of electronic
record and substituting—

“electronic record (EE-1-4C$%) has the meaning given by section
2(1) of the Electronic Transactions Ordinance (Cap. 553);”.

By deleting subclause (2) and substituting—
“(2) Section 3(10)(e)()—
Repeal
“meeting;”
Substitute
“meeting; and”.
(2A) Section 3(10)(e)(ii)—
Repeal
“; and”
Substitute a full stop.
(2B) Section 3(10)(e)—
Repeal subparagraph (iii).
(2C) After section 3(10)—
Add

“(10A) For a meeting of owners convened under this section, the
convenor must—

(@) setouton alist every flat (if any) in respect of which
an instrument appointing a proxy is lodged with the
convenor for the meeting; and

(b) display the list (if any) in a prominent place in the
place of the meeting before the time for the holding
of the meeting, and cause the list to remain so

displayed until the conclusion of the meeting.”.”.

By deleting subclause (4) and substituting—
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“(4) Section 3(13)—
Repeal
“,(11) and (12) shall”
Substitute
“and (10A)”.”.

By deleting subclause (1) and substituting—
“(1) Section 3A(3H)(e)(i)—
Repeal
“meeting;”
Substitute
“meeting; and”.
(1A) Section 3A(BH)(e)(ii)—
Repeal
“; and”
Substitute a full stop.
(1B) Section 3A(3H)(e)—
Repeal subparagraph (iii).
(1C) After section 3A(3H)—
Add

“(3HA) For a meeting of owners convened under this section, the
convenor must—

(@) setouton alist every flat (if any) in respect of which
an instrument appointing a proxy is lodged with the
convenor for the meeting; and

(b) display the list (if any) in a prominent place in the
place of the meeting before the time for the holding
of the meeting, and cause the list to remain so
displayed until the conclusion of the meeting.”.”.

By deleting subclause (3) and substituting—
“(3) Section 3A(3K)—
Repeal
“, (3I) and (3J) shall”



Substitute
“and (3HA)”.”.

By deleting subclause (1) and substituting—
“(1) Section 4(12)(e)(i)—
Repeal
“meeting;”
Substitute
“meeting; and”.
(1A) Section 4(12)(e)(ii)—
Repeal
“; and”
Substitute a full stop.
(1B) Section 4(12)(e)—
Repeal subparagraph (iii).
(1C) After section 4(12)—
Add

“(12A) For a meeting of owners convened under this section, the
convenor must—

(@) setouton alist every flat (if any) in respect of which
an instrument appointing a proxy is lodged with the
convenor for the meeting; and

(b) display the list (if any) in a prominent place in the
place of the meeting before the time for the holding
of the meeting, and cause the list to remain so
displayed until the conclusion of the meeting.”.”.

By deleting subclause (3) and substituting—
“(3) Section 4(15)—
Repeal
“, (13) and (14) shall”
Substitute
“and (12A)".”.
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In the proposed section 4A(1), by adding “(regardless of whether the
instruments are valid under this Ordinance)” after “the meeting”.

By deleting the proposed section 4B(2), (3) and (4) and substituting—

“@)

(3)

(4)

()

If a management committee contravenes section 4A(3)(b),
every person who is accountable for the contravention commits
an offence and is liable on conviction to a fine at level 4.

It is a defence for a person charged with an offence under
subsection (1) or (2) to establish that the person exercised all
due diligence that the person ought to have exercised in the
circumstances to prevent the commission of the offence.

A person is taken to have established a matter that needs to be
established for a defence under subsection (3) if—

(@) there is sufficient evidence to raise an issue with respect to
that matter; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

Subsections (1) and (2) do not apply in relation to the meeting
of owners concerned if a notice of the meeting is given under
this Ordinance before the date on which the Building
Management (Amendment) Ordinance 2024 ( of 2024)
comes into operation.”.

By adding—
“8A. Section 5B substituted
Section 5B—
Repeal the section
Substitute

“5B. Enumeration of owners

(1) Schedule 11 has effect with respect to the
enumeration of any percentage or number of owners
that is referred to in the provisions of this Ordinance
specified in that Schedule.

(2) Moreover, to avoid doubt, the percentage or number
IS to be determined on the basis of the number of
persons who are owners, but not on the basis of the
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extent to which an owner owns the shares into which
the building is divided.”.”.

10 By deleting the clause and substituting—

“10. Section 11 amended (display of copy certificate of
registration, etc.)

Section 11—
Repeal subsection (3)
Substitute

“(3) If subsection (1), (1A), (1B) or (2) is contravened,
every person who is accountable for the
contravention commits an offence and is liable on
conviction to a fine at level 1.

(4) It is a defence for a person charged with an offence
under subsection (3) to establish that the person
exercised all due diligence that the person ought to
have exercised in the circumstances to prevent the
commission of the offence.

(5) A person is taken to have established a matter that
needs to be established for a defence under subsection
4) if—

(@) there is sufficient evidence to raise an issue with
respect to that matter; and

(b) the contrary is not proved by the prosecution

beyond reasonable doubt.”.”.

New By adding—
“10A. Section 12 amended (Land Registrar to maintain register of

corporations)

(1) Section 12(3)—
Repeal
“secretary of the”.

(2) Section 12—
Repeal subsection (4)
Substitute
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20

20

“(4)

(4A)

(4B)
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If a management committee contravenes subsection
(3), every person who is accountable for the
contravention commits an offence and is liable on
conviction to a fine of $100 for each day during
which the contravention continues.

It is a defence for a person charged with an offence
under subsection (4) to establish that the person
exercised all due diligence that the person ought to
have exercised in the circumstances to prevent the
commission of the offence.

A person is taken to have established a matter that

needs to be established for a defence under subsection

(4A) if—

(@) there is sufficient evidence to raise an issue with
respect to that matter; and

(b) the contrary is not proved by the prosecution

beyond reasonable doubt.”.”.

In the proposed section 27A(1), by deleting “participant of the
management committee” and substituting “person who is accountable for

the contravention”.

In the proposed section 27A(2), by deleting “participant of the
management committee” and substituting “person who is accountable for

the contravention”.

By deleting the proposed section 27A(3) and substituting—

“(3)

(4)

()

It is a defence for a person charged with an offence under
subsection (1) or (2) to establish that the person exercised all
due diligence that the person ought to have exercised in the
circumstances to prevent the commission of the offence.

A person is taken to have established a matter that needs to be
established for a defence under subsection (3) if—

()

()

there is sufficient evidence to raise an issue with respect to
that matter; and

the contrary is not proved by the prosecution beyond
reasonable doubt.

Subsection (2) does not apply in relation to a supporting
document mentioned in section 27(6) if the date on which the



-9.

management committee obtains the document falls before the
date on which the Building Management (Amendment)
Ordinance 2024 ( of 2024) comes into operation.”.

21 By deleting subclause (1) and substituting—
“(1) Section 28—
Repeal subsection (2)
Substitute

“(2) If a corporation contravenes subsection (1), every person
who is accountable for the contravention commits an
offence and is liable on conviction to a fine at level 5.

(2A) Itis a defence for a person charged with an offence under
subsection (2) to establish that the person exercised all due
diligence that the person ought to have exercised in the
circumstances to prevent the commission of the offence.

(2B) A person is taken to have established a matter that needs
to be established for a defence under subsection (2A) if—

(@) there is sufficient evidence to raise an issue with
respect to that matter; and

(b) the contrary is not proved by the prosecution beyond

reasonable doubt.”.”.
21 By deleting subclause (2).

22 In the proposed section 28B(2), by deleting “participant of the
management committee” and substituting “person who is accountable for
the contravention”.

22 By deleting the proposed section 28B(3) and substituting—

“(3) It is a defence for a person charged with an offence under
subsection (2) to establish that the person exercised all due
diligence that the person ought to have exercised in the
circumstances to prevent the commission of the offence.

(3A) A person is taken to have established a matter that needs to be
established for a defence under subsection (3) if—

(a) thereis sufficient evidence to raise an issue with respect to
that matter; and
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22

22

22

New
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(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

(3B) Subsection (2) does not apply in relation to a procurement
document if the date on which the management committee
obtains the document falls before the date on which the
Building Management (Amendment) Ordinance 2024 ( of
2024) (Amendment Ordinance) comes into operation
(amendment date).

(3C) If, in the circumstances described in section 44B(2), this
Ordinance as amended by the Amendment Ordinance takes
effect in relation to the procurement concerned on a date
(specified date) other than the amendment date, the reference to
the amendment date in subsection (3B) is to be construed as a
reference to the specified date.”.

In the proposed section 28D(3), by deleting “(2)” and substituting
“(2)(@)".

In the proposed section 28E(3), by deleting “, (b)”.

In the proposed section 28J(1)(f), in the Chinese text, by deleting “/F{&”
and substituting “{&{g".

In the proposed section 28J(1)(g), in the Chinese text, by deleting “##”
and substituting “2x”.

By adding—
“23A. Section 29A amended (protection of members of

management committee)

(1) Section 29A, heading—
Repeal
“members”
Substitute
“participants”.

(2) Section 29A(1) and (2)—
Repeal

“member”
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Substitute

“participant”.”.

By deleting the proposed section 36A(2) and (3) and substituting—

“@)

(3)

A management committee must keep every lodged proxy
instrument for a corporation general meeting during the period
of 12 months after the conclusion of the meeting (regardless of
whether the instrument is valid under this Ordinance).

A management committee must, for a corporation general
meeting, keep—

(@) the original of every authorization notice given in hard
copy form; and

(b) a copy of every authorization notice given in electronic
form,

during the period of 3 years after the conclusion of the meeting
(regardless of whether paragraph 4A(4) of Schedule 3 has been
complied with in relation to the notice).”.

In the proposed section 36A(4), by deleting “a member or the secretary
(or both a member and the secretary) of the management committee” and
substituting “accountable for the contravention”.

By deleting the proposed section 36A(5) and substituting—

“()

(5A)

(5B)

It is a defence for a person charged with an offence under
subsection (4) to establish that the person exercised all due
diligence that the person ought to have exercised in the
circumstances to prevent the commission of the offence.

A person is taken to have established a matter that needs to be
established for a defence under subsection (5) if—

(@) there is sufficient evidence to raise an issue with respect to
that matter; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

Even if subsection (1) is contravened in relation to any certified
minutes, subsection (4) does not apply in relation to the minutes
if—
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(@) in the case of the contravention of subsection (1)(a)—the
date on which the minutes are certified in accordance with
Schedule 2; or

(b) in the case of the contravention of subsection (1)(b)—the
date on which the minutes are certified in accordance with

Schedule 3,
falls before the date on which the Building Management
(Amendment) Ordinance 2024 ( of 2024) comes into

operation (amendment date).

(5C) Even if subsection (2) or (3) is contravened in relation to a
corporation general meeting, subsection (4) does not apply in
relation to the meeting if a notice of the meeting is given under
paragraph 2 of Schedule 3 before the amendment date.”.

By deleting the proposed section 36A(6) and substituting—
“(6) In this section—

authorization notice given in electronic form (.38 17
H1), in relation to a corporation general meeting, means an
authorization notice (as mentioned in paragraph 4A of Schedule
3) that has been given to the secretary of the management
committee in respect of the meeting by sending a copy of it in
electronic form to the secretary;

authorization notice given in hard copy form (2.2 E[J A7 18 158 51),
in relation to a corporation general meeting, means an
authorization notice (as mentioned in paragraph 4A of Schedule
3) that has been given to the secretary of the management
committee in respect of the meeting by lodging the original of
it in hard copy form with the secretary;

corporation general meeting (J£E 2 F A &), in relation to a
management committee, means a general meeting of the
corporation convened under Schedule 3;

lodged proxy instrument (& %% 3% Z& {£ &), in relation to a
corporation general meeting, means an instrument appointing a
proxy that has been lodged with the secretary of the
management committee in respect of the meeting;

management committee meeting (E¥Z & & &%), in relation to
a management committee, means a meeting of the management
committee convened under Schedule 2.”.
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28 By deleting the clause and substituting—

“28. Section 40B amended (appointment of building
management agent by order of Authority)

Section 40B—
Repeal subsection (2)
Substitute

“(2) If a management committee without reasonable
excuse fails to comply with an order made under
subsection (1), every person who is accountable for
the failure commits an offence and is liable on
conviction to a fine at level 5 and in the case of a
continuing offence, to a further fine of $1,000 for
each day during which the offence continues.

(2A) It is a defence for a person charged with an offence
under subsection (2) to establish that the person
exercised all due diligence that the person ought to
have exercised in the circumstances to prevent the
commission of the offence.

(2B) A person is taken to have established a matter that
needs to be established for a defence under subsection
(2A) if—

(@) there is sufficient evidence to raise an issue with
respect to that matter; and

(b) the contrary is not proved by the prosecution

beyond reasonable doubt.”.”.

29(1) By adding—

“(13B) Subsections (12), (13) and (13A) apply in relation to any
lodged proxy instruments regardless of whether they are
valid under this Ordinance.”.

29 By deleting subclause (2) and substituting—
“(2) Section 40C(14)—
Repeal
“and (13) shall”
Substitute



30

30

33

35(3)
35(4)
35(5)
35(6)

36
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“,(13), (13A) and (13B)”.”.

In the proposed section 40CA(2), by deleting “a member or the secretary
(or both a member and the secretary) of the management committee” and
substituting “accountable for the contravention”.

By deleting the proposed section 40CA(4) and (5) and substituting—

“(4) It is a defence for a person charged with an offence under
subsection (1), (2) or (3) to establish that the person exercised
all due diligence that the person ought to have exercised in the
circumstances to prevent the commission of the offence.

(5) A person is taken to have established a matter that needs to be
established for a defence under subsection (4) if—

(a) thereis sufficient evidence to raise an issue with respect to
that matter; and

(b) the contrary is not proved by the prosecution beyond
reasonable doubt.

(6) Subsections (1), (2) and (3) do not apply in relation to the
meeting of owners concerned if a notice of the meeting is given
under section 40C before the date on which the Building
Management (Amendment) Ordinance 2024 ( of 2024)
comes into operation.”.

In the proposed section 44B(1), in the Chinese text, by deleting “F¢H# %
BB EARR AR R BT AT AV L i~ Bk
B o % A" and substituting “(EAT fEfEfn ~ Ranekiess @ &k
BB AR AR R BB TIBE TR Y - Pk ez T ahiE
fn B R .

By deleting “(10), (13)” and substituting “(10), (10A), (13)”.

By deleting “(3H), (3K)” and substituting “(3H), (3HA), (3K)”.

By deleting “(12), (15)” and substituting “(12), (12A), (15)”.

By adding “(13B),” after “(13A),”.

By deleting subclause (6) and substituting—
“(6) Schedule 3, paragraph 4(5)—



36

36(10)

36(10)

36(10)

36(10)

36(10)
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Repeal sub-subparagraph (a)
Substitute
“(a) the secretary must acknowledge receipt of the instrument
by leaving a receipt at the flat of the owner who made the

instrument, or depositing the receipt in the letter box for
that flat, before the time for the holding of the meeting;

and”.”.
By adding—
“(7A) Schedule 3, after paragraph 4(5)—
Add

“(5A) For a meeting of the corporation, the secretary must—

(@) setouton alist every flat (if any) in respect of which
an instrument appointing a proxy is lodged with the
secretary for the meeting; and

(b) display the list (if any) in a prominent place in the
place of the meeting before the time for the holding
of the meeting, and cause the list to remain so

displayed until the conclusion of the meeting.”.”.

In the proposed paragraph 4A(1), by deleting “(2)(b)” and substituting
“(2)”.

By deleting the proposed paragraph 4A(2) and substituting—

“(2) A corporate flat owner may by written notice (authorization
notice) given in accordance with subparagraph (4) authorize 1
natural person for the purposes of subparagraph (1).”.

In the proposed paragraph 4A(4)(b)(ii), by deleting “behalf;” and
substituting “behalf; and”.

By deleting the proposed paragraph 4A(4)(c).

By deleting the proposed paragraph 4A(5)(a) and substituting—

“(a) the secretary must acknowledge receipt of the notice before the
time for the holding of the meeting—



36(10)

36(13)

39

(i)

(i)

-16 -

by leaving a receipt in hard copy form at the corporate flat
owner’s flat in the building or depositing such a receipt in
the letter box for that flat; or

by sending validly a receipt in electronic form to the
corporate flat owner; and”.

In the proposed paragraph 4A, by adding—

“(6) For a meeting of the corporation, the secretary must—

(@)

(b)

set out on a list every flat (if any) in respect of which an
authorization notice is given to the secretary for the
meeting; and

display the list (if any) in a prominent place in the place of
the meeting before the time for the holding of the meeting,
and cause the list to remain so displayed until the
conclusion of the meeting.

(7) This paragraph does not apply in relation to a meeting of the
corporation if—

(a)
(b)

for an original meeting—a notice of the meeting; or

for an adjourned meeting—a notice of the original
meeting,

is given under paragraph 2 before the date on which the
Building Management (Amendment) Ordinance 2024 ( of
2024) comes into operation.”.

In the proposed paragraph 5A(3)(a) and (c), by deleting “4A(2)(b)” and
substituting “4A(2)".

In the proposed Schedule 6A, by deleting paragraph 5(1) and

substituting—

“(1) Subject to subparagraph (4), no tender may be accepted for the
procurement if—

(@)

(b)

the procurement is the procurement of any supplies, goods
or services the value of which exceeds, or is likely to
exceed, $200,000, and an invitation to tender has not been
specifically issued to 5 or more potential suppliers for the
procurement; or

the procurement is the procurement of any supplies, goods
or services the value of which—



39

39

39

39

-17 -

(i) exceeds, or is likely to exceed, $10,000; but
(ii) does not exceed, or is unlikely to exceed, $200,000,

and an invitation to tender has not been specifically issued
to 3 or more potential suppliers for the procurement.”.

In the proposed Schedule 6A, by deleting paragraph 5(3) and
substituting—

“(3) Subparagraph (1) applies regardless of whether an invitation to
tender issued for the procurement is advertised (such as in a
local newspaper or on a website) and is open to any potential
suppliers.”.

In the proposed Schedule 6B, in Part 1, in the heading, by adding “for
Type 1 High-value Procurement, Type 2 High-value Procurement
and Large-scale Maintenance Procurement” after “Restrictions”.

In the proposed Schedule 6B, in paragraph 1, in the heading, by adding *,
etc.” after “submitted”.

In the proposed Schedule 6B, in paragraph 1, by adding—

“(3) If the procurement is conducted in the circumstances described
in section 28D(3) or 28E(3), then for the purposes of this
paragraph—

(a) the reference to a tender submitted for the procurement in
subparagraph (1) is to be construed as a reference to the
procurement of supplies, goods or services from the
specified supplier; and

(b) the reference to a person who has submitted a tender for
the procurement in subparagraph (2) is to be construed as
a reference to the specified supplier.

(4) In this paragraph—

specified supplier (}5HH{LER5), in relation to the procurement of
any supplies, goods or services conducted in the circumstances
described in section 28D(3) or 28E(3), means the supplier from
whom the supplies, goods or services are to be procured under
the decision mentioned in that section.”.



39

39

39

39

39

39
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In the proposed Schedule 6B, in paragraph 5(1)(a), by deleting “meeting
of the management committee convened under Schedule 2” and
substituting “procurement meeting”.

In the proposed Schedule 6B, in paragraph 5, by adding—
“(3) In this paragraph—

procurement meeting (£% /% & %), in relation to a declaration,
means a meeting of the management committee convened
under Schedule 2 that concerns the relevant procurement.”.

In the proposed Schedule 6B, in paragraph 7(1)(b), by deleting
“accordingly”.

In the proposed Schedule 6B, in paragraph 7(3)—
(@) by deleting “(1)” and substituting “(1)(a)”;

(b) by deleting “not vote on any proposed resolution of the management
committee concerning the procurement at the meeting of the
management committee” and substituting “neither vote on any
proposed resolution of the management committee concerning the
procurement at the meeting of the management committee, nor be
present at the meeting when the proposed resolution is being voted
on”.

In the proposed Schedule 6B, in paragraph 10, in the heading, by adding
“, etc.” after “submitted”.

In the proposed Schedule 6B, in paragraph 10, by adding—

“(3) If the procurement is conducted in the circumstances described
in section 28D(3) or 28E(3), then for the purposes of this
paragraph—

(a) the reference to a tender submitted for the procurement in
subparagraph (1) is to be construed as a reference to the
procurement of supplies, goods or services from the
specified supplier; and

(b) the reference to a person who has submitted a tender for
the procurement in subparagraph (2) is to be construed as
a reference to the specified supplier.

(4) In this paragraph—



39

39

39

39

39
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specified supplier (}5HH{#LERH), in relation to the procurement of
any supplies, goods or services conducted in the circumstances
described in section 28D(3) or 28E(3), means the supplier from
whom the supplies, goods or services are to be procured under
the decision mentioned in that section.”.

In the proposed Schedule 6B, in paragraph 13(2)(b)(ii), by deleting “the
management of the building” and substituting “substantive matters in
respect of the procurement”.

In the proposed Schedule 6B, in paragraph 14(1)(a), by deleting “meeting
of the management committee convened under Schedule 2” and
substituting “procurement meeting”.

In the proposed Schedule 6B, in paragraph 14, by adding—
“(3) In this paragraph—

procurement meeting (£¢ /&< %), in relation to a declaration,
means a meeting of the management committee convened
under Schedule 2 that concerns the relevant procurement.”.

In the proposed Schedule 6B, in paragraph 16(1), by adding “9 or” after
“paragraph”.

In the proposed Schedule 6B, in Part 2, in Division 2, by adding—

“21A. Declaration of no dealing or connection with members of
management committee

If the initiation decision has been made for the large-scale
maintenance procurement, every responsible person for the
procurement must, before the first tender acceptance meeting is
held, declare in accordance with paragraphs 23 and 24—

(@) that the responsible person, as at the date of the
declaration—

(i) if the responsible person has declared a dealing
under paragraph 9(1)—does not have any
pecuniary or other personal dealing with a
member of the management committee except
for the dealing so declared; or



39

39

39

39

40(12)

(i1)
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in any other case—does not have any pecuniary
or other personal dealing with a member of the
management committee; and

(b) that the responsible person, as at the date of the
declaration—

(i)

(i)

if the responsible person has declared a
connection under paragraph 9(2)—does not
have any connection with a member of the
management committee except for the
connection so declared; or

in any other case—does not have any connection
with a member of the management committee.”.

In the proposed Schedule 6B, in paragraph 25(1), by adding “21A or”

after “paragraph”.

In the proposed Schedule 6B, in paragraph 25(2)(b)(ii), by deleting “the
management of the building” and substituting “substantive matters in
respect of the procurement”.

In the proposed Schedule 6B, in paragraph 26(1), by adding “21A or”

after “paragraph”.

In the proposed Schedule 6C, in the Chinese text, in paragraph 5, by
deleting “FfiE T F2” and substituting “ T A2 FiE”.

By deleting the proposed paragraph 4A and substituting—

“4A. Communication among owners

The manager must, on the channels of communication among
owners on any business relating to the management of the

building—

(@) if there is a corporation—consult (either generally or
in any particular case) the corporation at a general
meeting of the corporation convened under Schedule
3 and adopt the approach decided by the corporation;

or

(b) if there is no corporation—consult (either generally
or in any particular case) the owners’ committee at a
meeting of owners convened under the deed of



40(16)

40(16)

40(16)

40(16)

40(16)

40(16)

40(16)

40(16)

40(16)

40(16)
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mutual covenant and adopt the approach decided by
the owners’ committee.”.

In the proposed paragraph 12(1), in the Chinese text, by deleting “4%” and
substituting “fi&”.

In the proposed paragraph 12(3), by deleting “and (2)” and substituting
“and (2)(a)”.

In the proposed paragraph 12(3)(b)(ii), by deleting “(2)” and substituting
“(2)(@)".

In the proposed paragraph 13(1), in the Chinese text, by deleting “f#%” and
substituting “fif”.

In the proposed paragraph 13(3), by deleting “and (2)” and substituting
“and (2)(a)”.

In the proposed paragraph 13(3)(b)(ii), by deleting *“(2)” and substituting
“(2)(@)".

In the proposed paragraph 14(1), in the Chinese text, by deleting “4%” and
substituting “fi&”.

In the proposed Part 2, in Division 3, in the heading, by deleting
“Specified for Division 2” and substituting “where there is No
Corporation”.

In the proposed paragraph 18(2)(b), in the English text, by deleting
“management committee” and substituting “manager”.

By deleting the proposed paragraph 20(1) and substituting—

“(1) Subject to subparagraph (4), no tender may be accepted for the
procurement if—

(a) the procurement is the procurement of any supplies, goods
or services the value of which exceeds, or is likely to
exceed, the monetary amount specified in paragraph
5(1)(a) of Schedule 6A, and an invitation to tender has not
been specifically issued to 5 or more potential suppliers for
the procurement; or



40(16)

40(16)

40(16)

40(16)
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(b) the procurement is the procurement of any supplies, goods
or services the value of which—

(i) exceeds, or is likely to exceed, the monetary amount
specified in paragraph 5(1)(b)(i) of that Schedule; but

(i) does not exceed, or is unlikely to exceed, the
monetary amount specified in paragraph 5(1)(b)(ii) of
that Schedule,

and an invitation to tender has not been specifically issued
to 3 or more potential suppliers for the procurement.”.

By deleting the proposed paragraph 20(3) and substituting—

“(3) Subparagraph (1) applies regardless of whether an invitation to
tender issued for the procurement is advertised (such as in a
local newspaper or on a website) and is open to any potential
suppliers.”.

In the proposed Part 2, in Division 4, in the heading, by deleting
“Specified for Division 2” and substituting “where there is No
Corporation”.

In the proposed Part 2, in Division 4, in Subdivision 1, in the heading, by
adding “for Type 1 High-value Procurement, Type 2 High-value
Procurement and Large-scale Maintenance Procurement” after
“Restrictions”.

In the proposed paragraph 23, by adding—

“(4) If the procurement is conducted in the circumstances described
in paragraph 12(3) or 13(3), then for the purposes of this
paragraph—

(a) the reference to a tender submitted for the procurement in
subparagraph (1) is to be construed as a reference to the
procurement of supplies, goods or services from the
specified supplier; and

(b) the reference to a person who has submitted a tender for
the procurement in subparagraph (2) is to be construed as
a reference to the specified supplier.
(5) In this paragraph—

specified supplier (}5HH{LER5), in relation to the procurement of
any supplies, goods or services conducted in the circumstances



40(16)

40(16)

40(16)

40(16)

40(16)
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described in paragraph 12(3) or 13(3), means the supplier from
whom the supplies, goods or services are to be procured under
the decision mentioned in that paragraph.”.

In the proposed paragraph 26(2)(b)(ii), by deleting “the management of
the building” and substituting “substantive matters in respect of the
procurement”.

In the proposed paragraph 27(1)(a), by deleting “meeting of owners
convened under the deed of mutual covenant” and substituting
“procurement meeting”.

In the proposed paragraph 27, by adding—
“(3) In this paragraph—

procurement meeting (£¢ /< %), in relation to a declaration,
means a meeting of owners convened under the deed of mutual
covenant that concerns the relevant procurement.”.

In the proposed paragraph 29(1), by adding “22 or” after “paragraph”.

By adding—

“30A. Declaration of no dealing or connection with members of
owners’ committee

(1) If the initiation decision has been made for the large-scale
maintenance procurement, the manager must, before the
first tender acceptance meeting is held, declare in
accordance with paragraphs 32 and 33—

(a) that the manager, as at the date of the declaration—

(i) if the manager has declared a dealing under
paragraph 22(1)—does not have any pecuniary
or other personal dealing with a member of the
owners’ committee except for the dealing so
declared; or

(if) in any other case—does not have any pecuniary
or other personal dealing with a member of the
owners’ committee; and

(b) that the manager, as at the date of the declaration—
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(i) if the manager has declared a connection under
paragraph 22(2)—does not have any connection
with a member of the owners’ committee except
for the connection so declared; or

(if) inany other case—does not have any connection
with a member of the owners’ committee.

(2) If there is a responsible person for the procurement other
than the manager, the manager—

(@) must require the responsible person to comply with
subparagraph (1) that is to be construed in accordance
with subparagraph (3); and

(b) must use the manager’s best endeavors to prevent any
contravention of the requirement by the responsible
person.

(3) For the purposes of subparagraph (2)(a), subparagraph (1)
IS to be construed as if—

(a) areference to the manager in subparagraph (1) were
a reference to the responsible person;

(b) the reference to declaring a dealing under paragraph
22(1) in subparagraph (1)(a)(i) were a reference to
declaring a dealing in compliance with a requirement
imposed by the manager under paragraph 22(3)(a);
and

(c) the reference to declaring a connection under
paragraph 22(2) in subparagraph (1)(b)(i) were a
reference to declaring a connection in compliance
with a requirement imposed by the manager under
paragraph 22(3)(a).”.

In the proposed paragraph 31(3)(c), in the Chinese text, by deleting “{E
HHEE A R AV ER . (wherever appearing) and substituting “HH & FTE
[BRI 2.

In the proposed paragraph 34(1), by adding “30A or” after “paragraph”.

In the proposed paragraph 34(2)(b)(ii), by deleting “the management of
the building” and substituting “substantive matters in respect of the
procurement”.
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40(16)

40(16)

40(16)

40(16)

40(16)

40(16)
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In the proposed paragraph 35(1), by adding “30A or” after “paragraph”.

By deleting the proposed paragraph 36 and substituting—

“36. Application
(1) This Part applies if there is no corporation.

(2) Paragraphs 39 and 40 and Division 3 do not apply in
relation to a meeting of owners if—

(@) for an original meeting—a notice of the meeting; or

(b) for an adjourned meeting—a notice of the original
meeting,

is given under the deed of mutual covenant before the date
on which the Building Management (Amendment)
Ordinance 2024 ( of 2024) comes into operation.”.

In the proposed paragraph 41(1), by deleting “(2)(b)” and substituting
“(2)”.

By deleting the proposed paragraph 41(2) and substituting—

“(2) A corporate flat owner may by written notice (authorization
notice) given in accordance with subparagraph (4) authorize 1
natural person for the purposes of subparagraph (1).”.

In the proposed paragraph 41(4)(b)(ii), by deleting “behalf;” and
substituting “behalf; and”.

By deleting the proposed paragraph 41(4)(c).

In the proposed paragraph 43(a) and (c), by deleting “41(2)(b)” and
substituting “41(2)”.

In the proposed paragraph 47(3), in the Chinese text, by deleting “ ~ &% -
H7J88 (17 and substituting “E4% 1127,

In the proposed paragraph 48(1), in the Chinese text, by adding “#5” after
A

By adding—
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“48A. Recording of votes cast personally and by proxy

If votes have been cast for a proposed large-scale maintenance
procurement resolution at a meeting of owners, the manager
must ensure that the minutes of the proceedings at the meeting
kept under paragraph 39(1) contain a clear and legible record

of—
(@) the total number of such votes cast personally; and
(b) the total number of such votes cast by proxy.”.
43 By deleting the clause and substituting—

“43. Schedule 11 amended (enumeration of owners)

(1)

(2)

(3)

Schedule 11, Chinese text, heading—
Repeal

"B

Schedule 11, paragraph (a)—

Repeal

“and 40C(9) and paragraphs 1(2) and 5 of Schedule 3,
paragraph 1A of Schedule 6”

Substitute

“, 28C(1) and 40C(9) and paragraphs 1(2) and 5 of
Schedule 3, paragraph 1A of Schedule 6, paragraph 4(2)
of Schedule 6C, paragraphs 11(1) and 48(2) of Schedule
7.

Schedule 11, paragraph (b), after “percentage”—

Add

“or number”.”.
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