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Report of the Subcommittee on Ozone Layer Protection (Controlled
Refrigerants) Regulation (Commencement) Notice 1998

MR RONALD ARCULLI: Madam President, with your permission, | present
the Report of the Subcommittee on Ozone Layer Protection (Controlled
Refrigerants) Regulation (Commencement) Notice 1998 in my capacity as its
Chairman.

The Subcommittee was set up under the House Committee to study the
Commencement Notice 1998. It is not our usual practice to table in this
Council a report of a Subcommittee to study a piece of subsidiary legislation.
But with the agreement of the House Committee, | would like to put on record
the deliberations of our Subcommittee in respect of the validity of a piece of
subsidiary legislation which has been published in the Gazette but not tabled in
the Council in accordance with section 34 of the Interpretation and General
Clauses Ordinance (Cap. 1).

To put Members into perspective, | shall start with the background
leading to the publication of the 1998 Commencement Notice. The Ozone
Layer Protection (Controlled Refrigerants) Regulation was made in 1993 to
enable Hong Kong to meet its international obligations under the Montreal
Protocol on Substances that Deplete the Ozone Layer. A Government Notice
was published in the Gazette on 23 December 1993 to appoint 1 January 1994 as
the commencement date of the Regulation. However, this Commencement
Notice was published as a Government Notice, instead of a Legal Notice in
Legal Supplement No. 2 of the Gazette, and was not laid on the table of the
Legislative Council. Although a Government Notice is no different from a
Legal Notice in the context of publication in the Gazette, the Administration
holds the view that the Commencement Notice is ineffective because the
requirement of tabling of subsidiary legislation in this Council is mandatory.
Under these circumstances, the Administration considers it necessary to publish
another Commencement Notice, that is, the 1998 Commencement Notice which
appoints 1 January 1999 as the day on which the Regulation is to come into
operation.



g — 1999F 28 10 H
20 LEGISLATIVE COUNCIL — 10 February 1999

Members of the Subcommittee consider that the crux of the issue is
whether the failure to table would make a piece of subsidiary legislation invalid.
We note that there is no express provision or binding judicial authority on the
validity or otherwise of subsidiary legislation which has not been tabled. In
this respect, two provisions in Cap. 1 are relevant. Section 28 provides that a
piece of subsidiary legislation comes into operation at the beginning of the day
on which it is published in the Gazette. Section 34 requires all subsidiary
legislation to be laid on the table of this Council at the next meeting after the
publication in the Gazette. The consequence of a failure to table is silent in the
Ordinance.

In determining the validity of the first Commencement Notice in respect
of the Ozone Layer Protection (Controlled Refrigerants) Regulation, we have
asked ourselves a fundamental question: Is the tabling of subsidiary legislation
part and parcel of the legislative process?

The advice given to us by the Administration is that prior to any
amendment by this Council under section 34(2) of Cap. 1 of any subsidiary
legislation, anything done under such subsidiary legislation shall not be
prejudiced. If the subsidiary legislation is amended, the amendment shall take
effect from the date of publication in the Gazette of such amendment. In other
words, such subsidiary legislation has already had legal effect prior to any
amendment passed by this Council.

May | also draw Members' attention to the fact that there have been
occasions on which this Council repealed subsidiary legislation as a result of
scrutiny by a Subcommittee of the House Committee for various reasons. If
the subsidiary legislation in question is not valid, there will be no point for us in
repealing it. The points | have referred to lead us to the conclusion that the
legislative process has been completed upon the publication of the subsidiary
legislation in the Gazette. The tabling requirement stipulated in section 34 only
provides a mechanism for Members of this Council to scrutinize subsidiary
legislation made pursuant to delegated authority conferred in primary legislation.
This is what we normally refer to as negative vetting. Of course, Honourable
Members need not be reminded that under section 35 of Cap. 1, subsidiary
legislation made under delegated authority is only valid upon its approval by this
Council and we refer to this as positive vetting.
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As the legislative process is considered completed upon the publication of
the subsidiary legislation in the Gazette and the Commencement Notice 1993
was published in the Gazette, the Subcommittee came to the view that the
Government Notice to appoint 1 January 1994 as the commencement date of the
Ozone Layer Protection (Controlled Refrigerants) Regulation was validly made.
This being the case, the Subcommittee considers it both unnecessary and ultra
vires on the part of the Administration to publish the second Commencement
Notice to appoint a fresh commencement date in respect of the Regulation.
Although the Administration has advised the Subcommittee that the trade has
complied with the provisions of the Regulation since 1 January 1994 and that no
prosecution action has been taken, the Subcommittee is of the view that the
existence of two commencement dates in the Gazette for the same regulation
would cause confusion and has requested the Administration to find the best way
to tackle the issue. One of the ways suggested by the Subcommittee is to issue
a corrigendum notice.

Madam President, | would like to stress that we consider the Government
Notice made in 1993 valid. There is no need to publish the 1998
Commencement Notice; and since the 1998 Notice is ultra vires, there is no way
we can repeal it. |, therefore, put on record the views of the Subcommittee to
put beyond doubt that we regard the Ozone Layer Protection (Controlled
Refrigerants) Regulation had taken effect on 1 January 1994.

Thank you, Madam President.
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Employment of Medical Graduates
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Visa-free Visit Period for Nationals of India, Pakistan and Bangladesh

3, MR JAMES TIEN: Madam President, the Government has changed the
visa-free visit period in the territory for nationals of India, Pakistan and
Bangladesh from three months to 14 days since 18 January. In this connection,
will the Government inform this Council:

(@) if there have been upward trends of the above people overstaying in
Hong Kong or taking up illegal employment in recent years; if so,
the details of them; if not, the justifications for making the decision
to change the visa-free visit period; and

(b)  whether it has assessed the impacts of this decision on the above
people who come to Hong Kong for the purposes of visiting relatives,
sight-seeing and doing business, as well as the impact on the
economy of Hong Kong; if so, the details of them?
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Collection of Air Passenger Departure Tax

6, MR HOWARD YOUNG: Madam President, from 1 September 1998
onwards, air passenger departure tax is collected by airlines and their agents on
behalf of the Government immediately upon the sale of air tickets. In this
connection, will the Government inform this Council of:

(@) the measures it has taken to ensure the smooth operation of the new
arrangement; and

(b) the procedure for passengers who are exempted from paying the tax,
such as diplomats of foreign countries, to apply for refund of the
departure tax paid in respect of air tickets bought in Hong Kong or
overseas?

SECRETARY FOR THE TREASURY: Madam President, with regard to part
(a) of the question, under the Air Passenger Departure Tax Ordinance, airlines
have to collect air passenger departure tax from air passengers on behalf of the
Government. Before we implemented the arrangement to collect the departure
tax upon the sale of air tickets, we discussed the details of the collection
arrangement with the Board of Airline Representatives, the representative
organization of airlines operating in Hong Kong. To ensure smooth operation
of the collection arrangement, we also:

(i)  set out the framework of the new collection arrangement in a
Memorandum of Understanding signed between the Director of
Civil Aviation and the Board of Airline Representatives;
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(i)  set the implementation date of the new collection arrangement at 1
September 1998, so as to give airlines about four months to make
the necessary preparations;

(iti) notified the general public of the new collection arrangement more
than two months ahead of implementation through a press release,
posters and publicity leaflets to airlines, travel agents, hotels and
the like in Hong Kong;

(iv) informed consulates and international organizations in Hong Kong a
month in advance of the implementation of the revised procedures
for applying for tax exemption and refund;

(v) issued to all airlines and handling agents, prior to implementation of
the new collection arrangement, revised accounting and handling
procedures and informed the Airport Authority of the new
collection arrangement; and

(vi) continue to provide tax refund, tax exemption service and inquiries
relating to the departure tax through a Departure Tax Information
Counter at the Chek Lap Kok airport.

With regard to part (b) of the question, under normal circumstances, if a
passenger can provide evidence of his tax-exempt status at the time when he
purchases an air ticket, the airline or its agent will not collect the departure tax
from this passenger. However, if the tax-exempt status of the passenger cannot
be verified at the time of purchase, he has to pay the departure tax and may
apply for, and obtain, cash refund afterwards at the Departure Tax Information
Counter at the airport upon production of the required evidence at the time of
departure from Hong Kong. He may also apply for refund by post to the Civil
Aviation Department after the departure.

MR HOWARD YOUNG: Madam President, correct me if I am wrong, but |
believe that the Departure Tax Information Counter referred to in the second
paragraph is, in fact, on the landside of the public area of the new airport.
Since transfer or transit passengers who do not leave the airport through
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immigration should also be exempted from the tax, they would find it difficult to
come out of the airside because that will make them subject to the tax payment,
and obtaining an original refund by post is, | think, not worth the trouble. Can
the Secretary advise whether they have given any thought on how to deal with
such passengers who actually do not leave the airport but, for some reasons,
have to pay the tax? How could they get a refund, apart from obtaining the
refund by post?

SECRETARY FOR THE TREASURY: Madam President, | can confirm that
the Departure Tax Information Counter is located on the landside of the Chek
Lap Kok airport. With regard to the second part of the question, in fact, the
simplest solution is for the airlines to implement the requirement that they do not
need to collect departure tax from transit passengers or transfer passengers who
do not leave the airside of the airport. Under the Air Passenger Departure Tax
Ordinance, airlines are not required to collect tax from this group of passengers,
in other words, from passengers who only transit or transfer through Hong Kong
and stay inside the airside of the airport. That is the simplest arrangement.
But obviously, we also envisage circumstances where the airlines sell tickets to
their clients, but cannot be certain that these tickets will be used by passengers
who will only be transiting or transferring through the airport of Hong Kong
without leaving the airside. This is why we have introduced the application for
refund through the Civil Aviation Department.
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Payment of Remuneration to Civil Servants
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EHHREARNEBEE
Financial Crisis of Listed China-affiliated Companies
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Shortlist of Internet Service Providers

10.

MR SIN CHUNG-KAI: In the reply to a question of the former
Legislative Council on 13 November 1996, the Government said that it was

formulating a revised procurement strategy and drawing up for departments’

reference a shortlist of Internet Service Providers (ISPs). In this connection,

will the Government inform this Council:

whether the revised strategy has been formulated; if so, the details
of it; and

whether the shortlist of ISPs has been drawn up; if so, the criteria
used in selecting ISPs; if not, the reasons for that?

SECRETARY FOR INFORMATION TECHNOLOGY AND
BROADCASTING: Madam President,

A revised strategy for the procurement of Internet services from
ISPs has been in place since May 1997. Instead of asking
government departments to procure ISP services from a bulk tender
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(b)

contractor as originally planned, government departments may now
procure such services direct from an ISP of their choice in order to
best meet their requirements. In doing so, they have to follow
Stores and Procurement Regulation (SPR) 280. A copy of this
regulation is annexed.

Under the revised strategy referred to in (a) above, government
departments may approach any licensed ISP for the provision of the
required service. There is no need to draw up a list of pre-
qualified ISPs.

Annex

Extract from Stores and Procurement Regulations

Procurement of Services

280.

(@)

(b)

()

Departments should follow the provisions set out in (b) - (f) below
in the procurement of services with a value not exceeding the
financial limits stated in SPR 220(a)* and consultancy services with
a value not exceeding $1,000,000, which cannot be undertaken by
government departments or for which a government contract does
not exist.

For procuring services with a value not exceeding $20,000,
departments must approach more than one contractor for quotations
and accept the lowest offer to specification. A department may
accept a higher offer provided that the Controlling Officer or an
officer specially delegated by him to order the service considers
that the rates quoted are reasonable, and certifies this on file.

For procuring services with a value exceeding $20,000 but not
exceeding $1,000,000 in respect of construction and engineering

The financial limits referred to in SPR 220(a) are:
for stores - $500,000;

0]
(i)

for services for construction and engineering works - $1,000,000; and

(iii)  for other services (excluding consultancy services) - $500,000.



g — 1999F 28 10 H
60 LEGISLATIVE COUNCIL — 10 February 1999

works and consultancy services and $500,000 in respect of other
services, departments must obtain written quotations from not less
than five contractors and accept the lowest offer to specification.
Departments should designate officers of not lower than the rank of
Executive Officer Il/Assistant Supplies Officer or equivalent to
handle the selection of contractors and to contact them for written
quotations, and to record on file the particulars such as the names of
the contractors contacted and the reasons for their selection.

(d) In cases where it is not possible to identify a sufficient number of
contractors to obtain the minimum number of quotations required,
an officer of not less than two ranks higher than an Executive
Officer 11/Assistant Supplies Officer or equivalent should approve
the issue of invitations to contractors. The officer will then make
a brief explanatory note on file for record purposes.

(e) Where written quotations are invited, departments should ask
contractors to return the quotations in sealed envelopes by a
specified time. A quotation opening team comprising two
members, with the team leader at a rank not lower than that of
Executive Officer IlI/Assistant Supplies Officer or equivalent, will
open the envelopes, date-stamp and initial the quotations.

() In cases where a higher offer is to be accepted or less than the
minimum number of quotations are received, the officer accepting
the selected offer must be of a rank of D2 or above.

METEBE T REWINEREE
Charging of Transfer-route Fees on Passengers of Overnight Tunnel Buses
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Safety of Hong Kong Residents on Vessels at Sea
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HAEREZBARTED
Assistance to the Unemployed CSSA Recipients

14. DR DAVID LlI: It is reported that almost one third of those unemployed
people receiving Comprehensive Social Security Assistance (CSSA) have been
doing so for more than two years. In this connection, will the Government
inform this Council whether it has assessed the effectiveness of the measures
taken by the Labour Department (LD) and the Employees Retraining Board
(ERB) to assist the unemployed CSSA recipients to find jobs?

SECRETARY FOR EDUCATION AND MANPOWER: Madam President,
the LD and the ERB have been making sustained efforts, mainly through
employment services and employees retraining, to help the unemployed,
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including the CSSA recipients, re-enter the workforce.

The Local Employment Service (LES) of the LD offers a full range of free
employment and counselling services to job seekers, including the CSSA
recipients. The CSSA recipients are given priority in the use of the LES.
They can make use of the self-help mode of employment service and seek job
referral assistance from the LES staff. Those who have difficulty in finding job
themselves can join the Job Matching Programme to receive personalized and
intensive counselling, job matching and, where appropriate, referrals to tailor-
made retraining courses organized by the ERB.

In 1997, the LES made 2 803 job referrals and secured 329 placements for
the CSSA recipients. In 1998, the numbers increased to 11 660 job referrals
and 732 placements respectively.

The ERB is also actively helping unemployed persons, including the
CSSA recipients, through the provision of retraining services. To encourage
the CSSA recipients to take on retraining, the ERB accords priority to them in
course enrolment. At present, there are over 150 types of full-time or part-time
retraining courses available for them to choose from in accordance with their
own interests and abilities. From April to December 1997, 563 CSSA
recipients received retraining from the ERB while from January to December
1998, the number increased to 2 274. Most of them have acquired practical
skills in jobs such as clerks, domestic helpers, security guards, and in areas such
as basic computer knowledge. From January to September 1998, about 50% of
these CSSA recipients who had received retraining were able to find new jobs
upon completion of the ERB courses.

As part of a package of proposals recommended by an inter-departmental
steering group on review of the CSSA Scheme, the LD and the ERB will
strengthen their co-operation with the Social Welfare Department (SWD)
through the proposed "Support for Self-reliance Scheme™ to encourage and help
the CSSA recipients of working age to re-enter the labour market. Under the
Scheme, the SWD will help each participant to develop a personalized action
plan to find work through a co-ordinated programme of counselling, retraining
and employment service. The LD will provide the SWD with direct access to
the LES vacancy information through the Internet. On obtaining such vacancy
information at the SWD, the CSSA recipients will be able to arrange for job
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interviews with employers directly. Depending on the needs of the CSSA
recipient, the SWD will also make referrals to the ERB for retraining courses.
In addition, the ERB will consider conducting pre-training seminars/workshops
for the CSSA recipients to help them adapt to the changing job market.

e mkERBENEERF KT

Upgrading the Professionalism of Tour Co-ordinators

15. MR HOWARD YOUNG: The study entitled "An Evaluation of the Need
to Upgrade the Service Professionalism of Hong Kong's Tour Co-ordinators",
which was commissioned by the Hong Kong Association of Registered Tour Co-
ordinators, has made several recommendations for upgrading the
professionalism of tour co-ordinators. In this connection, will the Government
inform this Council whether it will consider implementing the recommendations
made in the study?

SECRETARY FOR ECONOMIC SERVICES: Madam President, we have
just received the report by the Hong Kong Association of Registered Tour Co-
ordinators and shall study carefully its recommendations for upgrading the
professionalism of tour co-ordinators in consultation with the Hong Kong
Tourist Association, the Hong Kong Association of Registered Tour Co-
ordinators, the Travel Industry Council of Hong Kong and the government
bureaux and departments concerned.
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Air Quality in Hong Kong

19. MISS CHRISTINE LOH: Regarding the current and future air quality in
Hong Kong, will the Administration inform this Council of:

(@) the respective estimated proportion of respirable suspended
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(b)

particulates (RSP) and nitrogen dioxide (NO:) pollutants in the air,
which originate outside Hong Kong;

the respective projected average annual concentration levels of RSP
and NO: pollutants in the years 2005 and 2010, based on the
current vehicle growth projections and vehicle emission standards
to be implemented; and

the target date for the annual average pollutant concentrations in
all districts meetings the established air quality objectives (AQOs)?

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam

President,

(@)

(b)

Air pollution is affected by many factors both local and regional.
Although monitoring and observation indicate that Hong Kong's air
quality is affected by air pollutants originating outside the territory,
particularly in the winter months, there is not as yet any reliable
basis for assessing the quantitative contribution of particular air
pollutants arising outside Hong Kong to local conditions. In the
case of RSP and NO., little of these pollutants measured at roadside
level are likely to originate outside Hong Kong. A joint study with
Guangdong authorities on air quality across the entire Pearl River
Delta Region will start later this year, and due for completion in 18
months. The joint study will provide the data needed to establish
effective joint action plans with Guangdong authorities to address
regional air quality issues. In the interim, we must continue to
adopt measures to reduce local emissions.

The projected concentration levels of RSP and NO: do not depend
solely on vehicle growth and vehicle emission standards. They
also depend on the growth in demand for power and how it is
generated, changes in the composition and nature of industrial and
commercial activities, and more importantly changes in background
air pollution levels in the entire Pearl River Delta Region. The
joint study mentioned in (a) above will, among other things, project
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the future levels of RSP and NO: both in Hong Kong and the entire
Region taking into account the various factors mentioned above.
In addition, the Government is conducting the Third
Comprehensive Transport Study which includes a Strategic
Environmental Assessment that will, among other things, assess the
level of air pollution for the years 2006, 2011 and 2016 based upon
the projected vehicle growth and vehicle emission standards to be
implemented. The Assessment will be completed later this year.

Our AQOs cover seven major air pollutants including sulphur
dioxide (SO:), carbon monoxide (CO), ozone, NO-, total suspended
particulates (TSP), RSP and lead. Depending on individual air
pollutants, the objectives may be expressed in terms of
concentration values averaged over a year, three months, 24 hours,
eight hours and an hour. Last year, we met all of our objectives
for SO., CO, ozone and lead. We also met the objectives for 24
hourly or hourly exposure to NO:, TSP and RSP, except for RSP at
the roadside station in Causeway Bay. We did not meet the annual
average exposure for NO: at both the roadside stations at Causeway
Bay and Mong Kok. The annual objective for TSP was not met at
Mong Kok, Sham Shui Po and Yuen Long, while that for RSP was
not met at Causeway Bay, Mong Kok and Yuen Long.

Our AQOs are a minimum standard and our objective should be to
achieve the highest practical air quality level. Measures to reduce
emissions have been put forward, therefore, on the basis of what
will achieve the highest reduction in emissions at acceptable cost,
rather than on what might be needed just to meet the AQOs. The
timing within which existing measures, and others that will be
introduced, will allow the AQOs to be bettered at all monitoring
locations depends upon willingness of the community or particular
sectors to accept emission control measures, growth in demand for
transport and economic development both locally and in the region,
and success in changing transport patterns and the efficiency with
which economic demands are met, so as to reduce emissions —
again both within Hong Kong and across the region. The studies
noted in (a) and (b) above will give us a clearer indication of trends
and provide the basis for further development of planning and
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emission control measures so as to improve air quality across the
region.
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ADAPTATION OF LAWS (NO. 2) BILL 1999
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ADAPTATION OF LAWS (NO. 4) BILL 1999
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Bills read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.
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R EE 2

(IR (BEARBRE) RAIEER)
INTERNATIONAL ORGANIZATIONS (PRIVILEGES AND
IMMUNITIES) BILL

HFRARER TRt RESHE H (BEHEE (FERBRAHE) RETE
EN

EEBAIE R H A A — ER AR (B R AT =8 R R R
MEMSLIE - ZFREAR RN DR ARBUS % T AT B B 7% > 5
X1 W R 2 o o N R BURE 52 0 3 5T Y BB B8 g kT S A2 A

IR R R - B R R R B PR R S 0 1 JH R
SR E N o B o CEIBRRE R R SN AR RE RO ) B v i B PR A R P =

A B Ry BE R ER LT Y £ AR -

IRIBEZ BB - PRI 2GR OIS 3= 1 B 510 H0 0 g E R 00 77 B R
A Ak s Fo N B o R B0 o0 [ B R R R % 75 L % I 3% BT 71 A Ry B R R o8 R I
St — 3 WL DL Bl 52U 37 155 1 R B R M > T T A A TR R RO AN 0 R
PR

BT BR A E IR A — AR > RTHRRE G R T B & TRE G
P& 245 B 0R SCAE a2 (68 {18 1) [0 B8 L # 5 8 HO s M R R R BE (S DUAE &
BREEST -

M ey S 2 - BRI CBIER AR R b 2R HE R B ) it BRI L 8 AT (F
N & > 820 R 88 HH RO E =B HH By ey < AT IR - B Ar A IR B E% 1



kg — 199928 10H
LEGISLATIVE COUNCIL — 10 February 1999 75

BT 1R H By 2 & AU - 5% M6k B ob A B S R R O R SO B RE bR o 2R
2 ok O G B N AR e B e RE RO RS > AT T LLGRE -

EHEGOERERMA AR R A REEGHE > IR
By ¥ A VR R B PR R ot T RS R M R R B L o IR 0 IRRE R R BB
EHGOIEZ - ERAIERF R REA -

I[s

fm

i ER Lt e

ERE RRERSMCRHNGHERFEEE @ (BIEMEE (R AHE) R
HZ) TLLZ#E -

R (EEBEARA) - ERmEETR  MEMNEXNLHATEZE G
B o

1999 X EBEELEe (F 35k) EHERE)
ADAPTATION OF LAWS (NO. 3) BILL 1999

BEERRBE @ 1FE »H WEHHE _H (1999 FEFEEELBSR (5F 358) kAl
HZE) -

ARGEPIEZEEHE > BAES 5 R 5 R 255G B A 05 O R 5 8 2 B 1E
#IELR B - BEEERMFE (EAK) MUa&@ELR T E ARILNE
R B AT B #Y A7

mE (THEEGEN) H (BRCEAR) EEmA R (&
AR ) B i o BB A R Ry o g N R SRR B R A AT R M AL AN AF A RS
BEEBERETREEEMHEZTEERN - Nk > &F1HEFZH E A G GE
Z& o LGRS AR B AR L R A B RT - BT ARSBBENAHGE EWE
oo flan > JLEga CHRUET R CILERT Lk oRlbl TITTBRERET K U1
Ty -

ErEE (FE ARG F 12 HROHEKRT > @@ EELE XK



kg — 199928 10H
76 LEGISLATIVE COUNCIL — 10 February 1999

ZAEEE R R R > BB W E B & B HITBU&E R Z HBAER - EREL
1997 7TH 1 HZ®RE MRy CHE B E1) B9 05 SCm 1F Y@ g &
I R SCE M H AR -

AP FEEEA T &

TE2Z2E (FEEEG) B COBRE GBI BTFE
s WAHERULEBSLFTFA

fER B B 2 -

A

i i L

ERE R EASCEHOFERZEEEZ - (1999 S El e (5 350)
fROIFEZE) FLL -

Z (REAA) - ERmRENR > MEIERANCENBZEEE
Moo

1999 X E BB (F 25%) EHERE)
ADAPTATION OF LAWS (NO. 2) BILL 1999

HEMESRBAE - EH > WEFE FE (1999 FERAEELBR (F 2 5)
RPIEZ) -

AGEOIEEOEHD - 2% 12 REGEESABNSSFHE R AL
ok 41 Fe LT 8 R B - (B EREEL B - HiEEEMTE (EARE) HH
JE o N B A VR R oh o3 N R R R B R 5 AT R R Y A2 AH AF

B 12 GRRGIARYELS o f2 k- Bl a0 “#VE” ~ "WRBEgRTERRET M B
A7 g (AR ) BRI > BB A B (R R g A R SRR B R AT &
WAL AT > BREMLGEEBWR - @E (FEEREG) M OB FKE Al
fRfl) EFHAEE - fEHNf R (EAE) G  sSEE B ELR T
AR R AT B &M AN FHAHEE > RMODARER  E58BERED D
FEfREEELEFHRE - NI > FPIZEGE ARG F 2 DUEE L ERSORERT -

BREEBURZERBARE EOEWR - EMHMEREELERIERE > A
fife 1] B 2 o Y 5 I AL 2 O — RS E G R R R > BV E B W = E R Bl AT B R



kg — 199928 10H
LEGISLATIVE COUNCIL — 10 February 1999 77

T H AR

AR FE 2 ES @68 > EEARE N EEARE 2R (F#E
B M (BRCEAGRA) - WEFHRELFLEEAFRIEZ -

i i £
ERERBEEASCEHOFERZEEEZ - (1999 S El e (F 250
fROIFEZ) FLL 5 -

R (EEBEARA) - ERmEETR  MEMNEXNLHAEEZE G
B o

€1999 FEA R BELELR (8 45%) BEHERE)
ADAPTATION OF LAWS (NO. 4) BILL 1999

IHBRREE Rt HWEHE _H (1999 FEEEELE R G 450 5k
PlEz) -

B EGAIEENBE R 2 15 BREKE TR EZE A L EEE
BB e Ho bt B k) o (ESE EL B > LIS (EARE) > Y& FEE
Ry b #Ee N R 3 A B R A0 AT B AU B AT e Eﬁﬁﬁﬂka&ﬁ%{%%wﬁﬁ; R
ot o Bl > JLEE it "the colony™ Rz “#EE” R LL CHWET R TTEERE
B OB Hf kY “LEET - Eﬁé%f&ﬁkiﬁfﬂz%%}\ F 1 A1) B
oo MR IE (R RGEAGEE ) MR 8 E 21 KR E > BB &Y i A
RBFSHEERFINTREERGRE (ER%) HMERAERMEAR" B
Mo B ES “EHT SE A SRER AR A EBUFT
K% -

BB E RN B (2 ERTRE M B GT) 1 TREATFEM GRG0 ) o 2
KAy CEERERET — R EEAE S - EE M ERERAIAE 2 BRAy o SOUR
fogRE "ERET K "RAEERLHFET o HBEREE R GG E R
ErfmRils " ERE" —& > HArRMOKmE " EfFRERET —&F 0 Jit
B d R T EFERET o MR T ERRET A E TN AT DU RR

EEGMEREAE £ (BB AEEREEY) 56 12 ROKRT - A
Y 3 JEE AL M2 o — S 5E Bl s R R > BB W 2 B & R BT B0 i 2 H R A4
e ERPIEZNT R 1 b AR KB ) 1928 33 (D F > AIANLEI AT -



kg — 199928 10H
78 LEGISLATIVE COUNCIL — 10 February 1999

(R B ax i B0 ) 25 33 (1) ok 15 B 26 A =] DU HA &5 7K M [ R B 7 A 2 it
R e PR AG T BT T Rk TEFZEERA A BBk B TR
SYERY ARG BNRIARMAL - & HE & R A EY) & & Bl & AR
7 > (B T3 ¥ E 2 S R BB IR R > B U & A R S
RILEE BB BERK  EERTIEE QLS £ - BEKAERHFE KR
TR N BRI B AE 1987 EFRMBH KREMETEERE A
BEVNREHEBNEBEKEREREESHEA > DURABEERBEEM
FERIN L -

|

i

1

ZERAFEEEHERAIER - 2t RELBREE

=1

=

/

ERE R EASCEHOFERZEEEZ - (1999 SR ElEc (F 450)
BRPIEZR) 7oL -

ZH (REAA) - ERmRENR > MEIERACENBZEFE
Moo

1999 FHREEMBEBA A R IEG (B5T) EHIEZE)
DISCIPLINED SERVICES WELFARE FUNDS LEGISLATION
(AMENDMENT) BILL 1999

REZB/E T EF > HEHZE E (1999 Fro B fl & e & (E37)
fROIFEZ) - EHEGEOIEZZEHB - B R E 5 STic 50 B g Al & & 1Y E F
i D R EN R EEHED - BWE - B B AREBK -

A A B B L mE A e - — T A B LI R K S B - #E
Dilet 8 Tiaa] - Ao RFKESERAE LR > INmtMeREBE: %—7
H o AR EAERTENLESEL BN K B2 8 NIEHERERED -

b ALK IRES B BHES > EIEm A RS - B RS (H
PEfERBT) (25 95 %) ~ (ERMGRA) (56 2328 ) ~ (EREH) (5 234
B) ~ (ABEBEBEEN) (5 331 %) ~ (HBIEBRHKEL) (5 342F) >
DL K 3E 28 {5 B 1 B & A B -

FRAM A 5t A A AT 2 0 BRAE B AT (1999 A A0 A BB B g A A e A (BET)
fROIEZE) > AEEREECIEE  DEGHROERFE - SHEHEE



kg — 199928 10H
LEGISLATIVE COUNCIL — 10 February 1999 79

BARELUT A EE R

FH— o HEBEETHIRAKIR

H (MR8 B A B EL BX B AL BT IE W BB 2 P TS B FUE - LDl — £
A H B B B AE A R i o0 12 P B #E B 2T R B R Y FOE o AN E 1R R A B
A B By e A B o T E R BUF — R A EIRAERLTET 0 o A ]
DL it g A B < Mo & 2 EL AT U B0 o Al i > MR EH L PRI A @ & - Py
DL H e B 5 %€ 3 DLEERT -

H AT 5 =2 fc 8 0 B F 5 < 09 e AR > R B #3000 > B R AE R AR
B ETREMRFTNREOERE - ZEEERERNOAE - BITHRRE
AP RS SRl > DI HFERRE N ES - EEEO S EER
HE L PRI LAERE -

o I B B EF L B

H (7 2 5 14 0 2= e mE 12 BE AU A TH B R 2 sk N RYSE G - R LL(E S B TR
F o fRE R AU S 5T 8568 1% - wE Al 5 5 ) A DUPZ Bt S A ik 20~ #E R 82 iE 8 o
ax B AERFER SR > HHERR &S RO BEBYEHEF -

A1 50 AL 0 B9 S O A IR % T 7 R L
2o EHT AR KRB E o RS R IE Y & 0 B R
&S INGE SRR

EEGAERTHEREEROEN > EREAWE ANBMSNEUE - HBER
Sl g WHETF#HE AB D EZE SR -

s

BT HEARCETERNERE EHE ] KR E M ALE B AT A e A 5
& BRPIEERERBAMERER "B %E" > DUERHEEREAZEAT
EH o REAKALEE > ATLEEESERBREEK LA RBEEESY
HARymal S & M ET a5 -

geoh - B TP EERT RECTNHEE > EBHEEEEITERER R
L EBERT WIS > BERAERAE -

B HEEEEAEGEREEW - JW & 5 IR @A KA & e rEE > A
WRBOR LR EE) > WAL EGREMFE HEBEEHKRIESRE -



kg — 199928 10H
80 LEGISLATIVE COUNCIL — 10 February 1999

TR REEREHEE - W -

EE  WIAE M S AL 58 H B R R E 2 0 (1999 5 #c 13 80 B Al 5 e = 0 (B
Al BRBIEZ) TLLZE -

Z (REAA) - ERmRENR > MEIERANCENBZEEE
Moo

REEE _ER
Resumption of Second Reading Debate on Bill

ER-AGHAEKE (1999 F AEBHEEBHE (BFT) REIER) 09 ZF 5w -

Rig (REHA) B 21 B DMK E » T (1999 FAERBER
fE (R BRIIExR) ZEFEFEEERERNZAEGNRERNATHES -

(1999 F AREHRERE (185]) BRHER)
HUMAN ORGAN TRANSPLANT (AMENDMENT) BILL 1999

MEFHBREMN 1999 F 1B 1I3HHZENERGAERE_EEX
Resumption of debate on Second Reading which was moved on 13 January
1999

MR RONALD ARCULLI: Madam President, as Chairman of the Bills
Committee on the Human Organ Transplant (Amendment) Bill 1999, | wish to
report on the main deliberations of the Bills Committee.

New subsection (6A)
For organ transplants between living persons, section 5(4)(c) of the

Ordinance requires that arrangement must be made prior to the transplant for the
donor and recipient to be given an explanation of the procedure and the risk
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involved and their entitlement to withdraw consent at any time. The proposed
amendment in the Bill provides that this requirement may be waived where
circumstances have made compliance impossible, for instance, in cases where
the patient has lapsed into unconsciousness or where a patient is a minor or a
mentally incapacitated person.

The Bills Committee is satisfied that the proposal will be able to overcome
the difficulties encountered in a small number of cases earlier where the medical
practitioners concerned could not proceed with the transplant, because the
patient had lapsed into unconsciousness before the required explanation could be
made.

Members are also satisfied that the two medical certificates required under
new subsection (6A)(b)(i) and (ii) should not present any problems, since an
organ transplant normally requires a team of medical practitioners and one of the
medical practitioners, other than the one who will remove the organ from the
donor or transplant the organ into the recipient, can provide the required
certificates.

Wish of a recipient

Members have also considered in detail how the wish of a recipient can be
taken care of in an organ transplant.

In the context of medical treatment in general, members note that if a
medical practitioner has treated a patient without his consent or despite his
refusal of consent, it will constitute the civil wrong of trespass to the person and
may constitute a crime. However, if the patient has made no choice, and is in
no position to make one when the need for treatment arises, the medical
practitioner can lawfully treat the patient in accordance with his clinical
judgement of what is in the patient's best interests.

In the case of an organ transplant, since it involves a third person whose
life could be at risk after donating an organ, a patient may make a decision not to
receive a specific organ from a person who might be dear to him. Other
patients may, for religious or other personal reasons, choose to refuse organs
from a specific group of persons. If a patient has expressly indicated that he
will not receive an organ from a specific live donor, the medical practitioner
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cannot act against his wish even if the patient has become unconscious.
However, if a patient has not made any advance directives regarding his wish,
the medical practitioner can act in accordance with his clinical judgment of what
IS in the patient's best interests. To facilitate the work of the medical
practitioners, members have suggested that a new section be added to the form
for doctors to sign stating whether the patient has made any directives in this
regard.

Proof of marital relationship

Another main issue of concern is the proof of marital relationship. The
Bill proposes to add a new subsection to specify that the fact of the marriage
relationship should be established by such means as may be prescribed by the
Human Organ Transplant Board (the Board) by regulation.

The Board has expressed its concern that it is very difficult to prove the
"subsistence™ of marriage and that the amendment may restrict the evidence the
medical practitioner can consider. To overcome the difficulties in establishing
a marriage relationship, the Hospital Authority has suggested that such
relationship should be established by registration documents and a statutory
declaration verifying the subsistence of marriage for not less than three years.
The Bills Committee considers this to be a practical and viable approach and has
recommended it to the Board for further consideration.

Time limit for the Board

The Bills Committee has also considered a proposal that a time limit
should be set on the process of vetting application by the Board.

At the Bills Committee’s request, the Board has briefed members on its
working procedures in detail and has pointed out that it is not practicable or
feasible to set a time limit for making a decision on applications. Members
note that the Board is fully conscious of the importance of time in urgent cases.
They also note that not all organ transplant operations are urgent and that in
some cases, the Board may need clarification or further information from the
applicant. If the Board is required to work under a strict time limit, it may not
be possible to obtain evidence that would otherwise satisfy the Board that the
required conditions have been met.
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After considering the reasons put forward by the Board, members agree
that a time limit should not be set as it will create practical problems which may
hinder the whole process.

Facts about commercial dealing

Members share the Board's view that it is difficult to set out the criteria as
to how the conditions of no coercion or offer of inducement and no commercial
dealing in section 5(4)(d) and (e) can be satisfied. In this connection, members
note that the Board will examine whether there is any emotional tie between the
donor and the recipient, and will approve the application if there is no grave
doubt. Since disapproving an application in some cases is tantamount to
signing a death warrant, members are concerned about the enormous pressure
faced by the Board in making a decision. In view of the immense
responsibilities involved, members consider that the Board should have
immunity from legal action so that any decision it makes is not out of fear of
prosecution and other consequences.

Appeal mechanism

Under the existing law, the only way to appeal is through judicial review.
Members have considered whether there is a need for an appeal board to be
provided. After discussion, members agree that since the Board will only be
challenged on its decision regarding commercial dealing, there is no need to
provide a board of appeal to reassess the facts of commercial dealing established
by the Board under section 5(4)(d) and (e).

Liability of medical practitioners

The Bills Committee has also considered the liability of medical
practitioners and whether it is necessary to put in a defence provision for them.
Members agree that since medical practitioners can only deal with documentary
evidence provided to their best knowledge, they should not be held liable if
forgery of document or commercial dealing is discovered subsequently.
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Members do not consider a defence provision for medical practitioners desirable
or necessary, as they should refer the case to the Board for consideration if they
are in doubt about the genetic or marriage relationship.

Drafting of the Bill and Ordinance

Members have commented on the complicated drafting of the Bill and the
Ordinance which makes reading difficult and might cause misunderstanding of
the provisions. In response to the Bills Committee's request, the
Administration has undertaken to review the drafting and structure of the
Ordinance and to include the proposed amendments in the next amendment bill
dealing with other amendments to the Ordinance.

Madam President, the Bills Committee supports the Bill and the
Committee stage amendments to be moved by the Administration, and we urge
Members of the Council to support the Bill as well.
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MRS SOPHIE LEUNG: Madam President, with your permission, | will first
declare that 1 am the Chairman of the Human Organ Transplant Board (the
Board). Today, however, | speak in my capacity as a Legislative Councillor
and a member of the Bills Committee.

I will first consider the matter of comatose patients, who, of course, are
incapable of receiving or understanding any explanation by a medical
practitioner as to the procedure and its risks and unable to give their consent.

When the Human Organ Transplant (Amendment) Bill was discussed in
the Bills Committee, the Board expressed its broad support. This was because
the Bill, if enacted, would enlarge the rights of patients generally by putting
even those who were comatose in the position of being able to receive an organ
transplanted from a live donor.

In considering further the present requirement that such an explanation
must be received and understood by all patients whatever their condition, we
must consider the spirit and intention of the Ordinance. The Board suggested
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and believed that this was to ensure that each patient to be considered for a
transplant would have the chance to make up his own mind and state quite
clearly his own wishes in the matter when counselled by a registered medical
practitioner. While opening the way for a patient to agree to a transplant, the
Ordinance just as importantly allows him to refuse it — on whatever grounds
he or she chooses — or indeed without giving any grounds at all.

While the present Bill would certainly seem to enlarge the rights of
comatose patients, it also diminishes them. In an area of such sensitivity, this
must give some cause for concern.

Then, there is another problem. According to common law, if an adult
patient of sound mind has refused to undergo an operation, but is still subjected
to it by a medical practitioner, that practitioner may have committed a crime.
It must, therefore, be considered whether the Bill, by setting aside the
requirement for consent under certain specified circumstances, breaches a
common law principle.

The Board's concerns in these two areas were well recognized by the Bills
Committee and the following unitary solution has been proposed. The medical
practitioner can state in writing that the patient has not previously issued any
specific directive against or raised any objection to receiving an organ transplant.
If such a written statement can be put before the Board and confirmed by the
medical practitioner making it, the wishes of patients will be more nearly taken
into account and the scope for their treatment can be widened. In addition, the
Board will be more secure under the law when it approves a transplant for a
comatose patient, and the medical practitioner performing the transplant can
proceed without the threat of legal action hanging over him.

| turn next to the means by which the fact of a marital relationship is to be
established. The Bill also seeks to empower the Board to prescribe this by
regulation. Here, too, the Board has made its concerns known to the Bills
Committee. The Board feels that if it were to prescribe how this fact should be
established, medical practitioners would find their present flexibility of inquiry
sharply limited. This would restrict their endeavours.

The Board also inquired of the Bills Committee how it would be expected
to prove the subsistence for not less than three years of a marriage. The Bills
Committee recommended that a statutory declaration made by the persons
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concerned should be acceptable. | understand that the Board will accordingly
take this direction in order to set up the appropriate regulation or guidelines.
The Health and Welfare Bureau has indicated that it will assist the Board to
follow up this matter after enactment.

| would like to mention one final concern raised by the Board to the Bills
Committee. For an offence of knowingly or recklessly supplying false or
misleading information in purported compliance with regulations made for the
purposes of section 5(2A), the Bill adds a penalty which is less than that for
making a false statutory declaration under section 36 of the Crimes Ordinance.
Is this not inconsistent?

With such question, | support the Bill. Thank you, Madam President.
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DR LEONG CHE-HUNG: Madam President, | rise to support the Amendment
Bill on behalf of the medical functional constituency and the frontline transplant
medical professionals. No doubt the amendment will give a clearer working
guideline for frontline staff, when saving life is the main concern, and yet the
absence of a clear-cut consent by the potential recipient hangs like a sword of
Damocles above the service provider's head.

Having supported the issue, | must state categorically that the medical
profession consider the Amendment Bill only a transitional arrangement. The
amendment only acts as a temporary stopgap measure to clarify one main point
— which is, when no formal consent could be obtained from the potential

recipient.

Madam President, many loopholes still exist in the Ordinance even with
the amendments. Many of these have been acknowledged by the
Administration and even the Human Organ Transplant Board and | look forward
to the Government's response and confirm them in their replies and
deliberations.

Madam President, during the deliberation of this Amendment Bill, it was
obvious even to the Government that the way the Ordinance was written was
clumsy, to say the least. This was obvious even when that original Ordinance
was passed in February 1995 when | said "this Bill has provided no explicit
distinction, obvious to any non legal eyes, between the control and regulation of
living versus cadaveric organ donation." | hope the Government will address
this point later.

During the implementation of the main Ordinance since the establishment
of the Human Organ Transplant Board, it became obvious that there is a problem
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of the need for obtaining authorization on using bank bone for grafting.

In this aspect, | would like to quote to Honourable Members what | said
on 17 December 1997 when the Human Organ Transplant Regulation was
passed by the then Provisional Legislative Council: "During surgical operation,
a piece of bone may be removed either as a necessary procedure or because that
piece of bone is of no use to that particular patient anymore. That piece of
bone, which is basically from a living person, is not thrown away, but is usually
stored in the bank, the bone bank, and that piece of bone which is stored in the
bank will be used in the possible future for another patient in the form of bone-
graft. Now, section 5(3) of the main Ordinance states that under such a
condition, permission of the Human Organ Transplant Board must be obtained
beforehand. This section of the law, if applied to bone-graft, would produce a
lot of operational difficulties and unnecessary actions by the surgeon concerned
who, in essence, is using a piece of discarded bone for the benefit of another
patient. Furthermore, sometimes before the operation, he does not even know
whether he needs a bone-graft. When he knows that he needs a bone-graft, he
just obtains it from the bank and, therefore, there is no chance for him to make
an application first."

In her reply, the Chairman of the Human Organ Transplant Board has this
to say then: "the Board might prefer to exclude discarded bone, whether stored
in a bank or not, from the list of organs to be included or to be regulated by this
Ordinance as well as the regulations."

The Administration has promised the Bills Committee that an overall
review of the Ordinance would be forthcoming. | hope that the amendments
then would include bringing this point | mentioned into effect.

Madam President, during the deliberation of this Amendment Bill, it
becomes obvious too that many concerned parties are still very unclear as to the
spirit and the implication of the main Ordinance. With your permission,
Madam President, |1 would volunteer a simple lay interpretation, hopefully the
Secretary for Health and Welfare will confirm or correct my explanation when
she replies for public good.

The main Ordinance aims to prohibit commercial dealings or coercion in
human organs intended for transplantation, in particular, living donation. The
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medical doctors are at a liberty to do such living donor transplant if they are
satisfied beyond reasonable doubt that genetic relation exists between the donor
and the recipient or that they are married couple for not less than three years and
that their marriage is still in subsistence; and no commercial dealing or coercion
exist. Any doubt, permission must be obtained from the Human Organ
Transplant Board which will then be considering whether commercial dealings
or coercion exist. It will be on this and this alone that the Board will pass its
approval or otherwise.

Madam President, as the society debate on the moral and legal issues of
living donor transplant and as the Bills Committee deliberated on the
Amendment Bill, one area of concern is that the public might be led to believe
that we are or should be promoting living organ donation. Far from it, such
erroneous concept must be stopped. Instead, all efforts must be made to
promulgate willingness of donating one's organs or “parts" upon death when it is
obviously "'spare" to the dead but "vital" to the awaiting recipient.

It may be said that organ donation campaign has been mounted in Hong
Kong in varying degrees for some 30 years. Regrettably, the effective organ
yield has been far from encouraging. But we are not alone on this.
Experience overseas have demonstrated that calling for people to pledge their
organs at death is never the successful way forward. Many countries have
therefore promoted the so-called “opt-out™ system with resounding increase in
organ yield.

Regrettably, the call for such a concept was turned down twice in this
Chamber for what | consider as flimsy reasons. Worse, Government who
initially expressed that the opt-out system is "'the long term goal for Hong Kong"
has made a U-turn mid-stream and came out to condemn this scheme, as usual,
without a concrete explanation. | stand to be advised by the Government on its
fickle stand.

With these remarks, Madam President, | support the Amendment Bill and
the amendment to be moved by the Administration. Thank you.
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MISS CHRISTINE LOH: Madam President, | want to move this amendment
because | would like to put an alternative focus on today's debate. The original
motion is the Democratic Party's eight-point Budget wish list, which the
Democratic Alliance for the Betterment of Hong Kong (DAB) is seeking to
expand.

The motion and the DAB's amendment are sensitive to the need for
short-term relief but less so about Hong Kong's quickly worsening fundamentals.
Although the Honourable SIN Chung-kai has acknowledged Hong Kong's dire
circumstances in his speech, | guess despite agreement there, our solutions are
quite different.

| question the wisdom of some parts of the combined wish list. While |
do not disagree with the whole list, I do have reservations about a number of
items. Furthermore, | want to bring into focus the necessity of tax reform in
the medium term.

Let us look at some numbers. A year ago, the Financial Secretary was
still confident that our economy would grow by 3.5% in 1998. The gross
domestic product (GDP) growth rate last year turned out to be a dismal minus
5%, and it remains doubtful whether we can even achieve a flat rate for the
coming year.

For the current year, we are going to have a sizable deficit. Whether it is
going to be $40 billion, $45 billion or $50 billion, 1 do not know, it seems that it
will be in that order of magnitude. Furthermore, we should not be surprised if
the deficit for the coming year is going to be similar. Indeed, it may well be
that Hong Kong will run deficits, albeit smaller ones, for another one to two
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years beyond that.

Our fiscal reserves stand at some $415 billion. We are fortunate to have
this cushion to help us through somewhere between three to four years of bad
times. But how things have changed. A year ago, the Financial Secretary
forecast that Hong Kong would continue to have budget surpluses, and that by
the end of the year 2001-2002, our fiscal reserves would grow to $527 billion.

For the last few years, the Government has been using its five-year
nominal real GDP forecast of 5% to plan growth in expenditure, revised in
October last year to 4%. | believe that the Financial Secretary may have to
revise this figure down under present circumstances. The reality is that it will
impact into what Hong Kong can afford to do in this and the coming years.

In 1996-97, Madam President, the single biggest contributor to public
revenue, at 23%, was the premium generated from land sales and land
transactions. Five years before that, it was a mere 7%. For the 1998-99
budget projections, land sales and development premium was estimated at $50
billion-plus, and when you add on profits tax from the related sector, stamp duty,
rates and rents, the Government would receive more than half of its revenue
from the property sector.

Less will come in from land sales with the moratorium, as will from all
the other related areas. This Council has debated the question of whether it is
healthy for our economy to be so dependent on the real estate sector, and |
believe the general answer was negative. | am now asking Members to
consider the related public revenue angle as well. If we are not going to
depend on the real estate sector for revenue — how else can the Government

raise money for public use in the future?

Mr SIN Chung-kai questioned whether | should have included in my
amendment the requirement to resume land sales, just because the Honourable
LEE Wing-tat has already raised such a debate. | agree with him, and I am
sure this is not something that the Democratic Party should object to. But | do
wish to emphasize this for the purpose of revenue raising.

Let us take an honest look at Hong Kong's fundamentals. | hope that no
one is still dreaming that our fundamentals are good. They are not good at all.



g — 1999F 28 10 H
LEGISLATIVE COUNCIL — 10 February 1999 107

We have a negative growth rate. We have 5.8% unemployment, and the rate is
likely to climb. There is deflation, but some costs are still too high. We have
a huge overhang of stocks in our market as a result of the Government's
intervention last August. Exports are facing stiffer competition. Even our
rule of law has been shaken in the last few days. The Hong Kong Dollar could
yet face another round of speculative attacks. The nature of financial markets
Is that players look for weakness, and they bet against weakness.

Let me also say a few words about the linked exchange rate. Members
will recall Mr John GREENWOOD coming before the Panel on Financial
Affairs last year reminding us that given the rigidity of the peg, it is necessary
that there is as much flexibility as possible in the rest of the economy. This
means that asset prices, interest rates, wholesale and consumer prices, wages,
the structure of employment and the output mix of the economy must all remain
free to vary in response to economic shocks. One area that has not perhaps
adjusted as much as it could is the real estate sector, because the Government put
a moratorium on land sales last June. These adjustments could be painful for
individuals and businesses, but there is no way round it.

The Financial Secretary has a difficult budget to write for the coming year.
He was generous in his last Budget. He then gave Hong Kong what was in
effect a mid-year mini budget in June to help bring short-term relief after much
pressing from Members. At this time, | am not sure what else he has up his
sleeve that would be prudent to give us.

Naturally, the community would welcome a salaries tax rebate and not to
have to pay rates for a quarter. | am sure, too, that many companies would be
happy to have a profits tax rebate. However, | question the wisdom of these
suggestions. The proponents may say that the rebates could be modest. |
would prefer that we try to take a look at the total picture.

In terms of salaries tax, only 40% of the working population pay tax.
Those who have to pay are higher income earners. Perhaps they are not so in
need of a tax rebate. As for profits tax, the businesses which made money are
paying a very modest tax already, and | wonder whether giving them back a
small rebate will make that much difference.

As for rates, we have already had one rebate. Furthermore, the
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Government's announcement last November to reschedule rating valuations will
reduce incomes in the coming year. Can Hong Kong afford a rates-free quarter
this year, and even a rate reduction as the DAB suggests? | have my doubts.

If the Financial Secretary can find some short-term relief to give us, |
doubt he can give us all the things in the Democratic Party and the DAB's
combined wish list, without further cutting into revenues that may affect
spending on essential services such as education, public health, social welfare
and the environment.

Instead of putting forward only a spending wish list, we should also see
how we can save some money. There is no doubt that we should freeze pay for
the Civil Service and review its many perks, and that we should trim our not-
so-small Government. We should seriously review government policy on out-
sourcing to see where real savings can be made with no loss in efficiency or
service. Madam President, may | add that the Legislative Council may also
wish to see how we can trim our budget. We might also wish to defer some
infrastructure spending, such as for South East Kowloon and some road projects.

Let me emphasize that | do not believe that it is appropriate to increase
either rates, salaries tax or profits tax this year. Nevertheless, the upcoming
budget offers a golden opportunity for the Financial Secretary to start a
discussion about tax reform in the coming years. If we are to keep salaries tax
and profits tax at low rates, it may be wise to consider widening the tax base in
the future. We were able to take people off our tax bracket because we had an
obscene amount of reserves. And that it would be an embarrassment not to
continue to ask people to pay more tax. Mid-income earners who have dropped
off the tax net, therefore, would have to be put back sometime in the foreseeable
future. Hong Kong might also need to consider other forms of taxes as well.

The Financial Secretary and this Council should not rule out any form of
taxation from the start but should be willing to examine the pros and cons of
each type of tax and then allow a public discussion to see what package is most
equitable for Hong Kong.

Perhaps we also need to think about taxing land development in a different
way rather than just charge huge up-front land premiums. The current system,
unique to Hong Kong, has resulted in massive returns for the big developers and
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a huge hidden indirect tax for residents and business in the form of high rents,
mortgage payments and labour costs. Many small businesses pay a large
percentage of their costs on rents. It is a massive distortion of the property
market, which ties up enormous amounts of capital and causes the buildup of
large land banks waiting for the optimum time for development. In a falling
market, there is very little development, although the public continue to have
needs.

If we can replace the current up-front tax on development rights with a tax
based on the actual profits of development, this will result in more certainty in
the market, help facilitate urban renewal, bring down rents and property prices
and free liquidity in the banking sector.

We need to look at ways to wean ourselves off property and broaden the
tax base. Many people in the financial, accounting and tax sectors, and |
believe including the Honourable Eric LI, have already put forward the
possibility of goods and sales tax. The Government has also tried to put the
polluter pays principle into action with minimal success. As for capital gains
tax, Hong Kong people seem to be unused to consider this form of taxation.

These discussions need to be considered and debated by this Council so
that there is a consensus for the way forward. What | am concerned about is
that we are only able to look at the short term but not the medium term, never
mind about the long term.  We need to determine our long-term funding needs
and examine how we are going to pay for them.
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MISS CHRISTINE LOH: Madam President, | move that the Honourable SIN
Chung-Kai's motion be amended, as set out on the Agenda.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 22 were present, five were in favour of the amendment, three
against it and 14 abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 28 were
present, 10 were in favour of the amendment, two against it and 15 abstained.
Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the amendment was negatived.
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Mr Fred LI rose to claim a division.
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FREEMSHIEEEEREELNEE G 20 AHFE 4 NBE 15 AN >
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 20 were present, four were in favour of the amendment, 15
against it and one abstained; while among the Members returned by
geographical constituencies through direct elections and by the Election
Committee, 22 were present, 10 were in favour of the amendment and 11 against
it.  Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the amendment was negatived.
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Dr YEUNG Sum rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 20 were present, 14 were in favour of the motion, two against it
and four abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 22 were
present, 10 were in favour of the motion, three against it and eight abstained.
Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the motion was negatived.
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EEERMEE 902 FIKE -
Adjourned accordingly at two minutes past Nine o*clock.
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Annex IV
HUMAN ORGAN TRANSPLANT (AMENDMENT) BILL 1999

COMMITTEE STAGE

Amendments to be moved by the Secretary for Health and Welfare

Clause Amendment Proposed
2(a) In the proposed section 5(2A), by adding ", or in accordance with

such guidelines," after "means".

2(b) In the proposed section 5(6A)(i) -

(@) by deleting "any explanation™ and substituting "“the
explanation™;

(b) by deleting subparagraph (C) and substituting -
"(C) his being a mentally incapacitated person

within the meaning of the Mental Health
Ordinance (Cap. 136); or".



