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MR RONALD ARCULLI: Madam Chairman, | have asked Mrs CHOW to get
the Provisional District Boards Ordinance (Cap. 366). With the amendment,
clause 83 of the present Bill is simply divided into two sections, subsections (1)
and (2), otherwise, the wording is virtually identical.

With your permission, | will read out section 24 "Directions by Governor
to Board": "The Governor may, after consultation with a Board, give the Board
directions of a general character as to the discharge by the Board of its functions
in relation to matters appearing to the Governor to affect the public interest, and
a Board shall give effect to such directions."
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We went out to get the Ordinance simply because, when we were looking
at it through the Bills Committee, my recollection was that we were told that this
was in the existing law. And when we checked the existing law, | think the
words "public interest" were left out, and that is the result of the amendment. |
take the point that Mr Andrew WONG has made, but I think adding the words
"to affect the public interest” would in fact go with the direction, which is
supposed to be of a general character as opposed to of a specific function. Thus,
| think by eliminating "public interest", the Chief Executive, on the face of it, is
empowered to give any sort of direction of a general character. However,
where you have a qualification of "public interest", at least the justification for
that direction is in fact the public interest.

Of course, bearing in mind all the time that he has to consult with the
Board, and no doubt with a Board comprising of a great majority of elected
members, if the direction is something that the Board felt that it did not reflect its
opinion when asked by the Chief Executive, | am quite sure that the Chief
Executive and all of us would hear about it.
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Mr James TIEN rose to claim a division.
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Geographical Constituencies and Election Committee:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, nine were in favour of the motion and 18
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 23 were present, nine
were in favour of the motion and 13 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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Mr LEE Wing-tat rose to claim a division.
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THE CHAIRMAN announced that there were 49 Members present, 34 were in
favour of the motion, 13 against it and one abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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THE CHAIRMAN resumed the Chair.
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MISS CHRISTINE LOH: Madam Chairman, | move that clause 59 be further
amended as set out in the paper circularized to Members.
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Miss Christine LOH rose to claim a division.
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Functional Constituencies:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 28 were present, 11 were in favour of the motion and 17 against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 22 were present, 11 were in
favour of the motion and 10 against it.  Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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Mr James TO rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the motion, 20 against it
and one abstained; while among the Members returned by geographical
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constituencies through direct elections and by the Election Committee, 21 were
present, nine were in favour of the motion and 11 against it.  Since the question
was not agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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Mr James TO rose to claim a division.
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B o
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THE CHAIRMAN announced that there were 48 Members present, 33 were in
favour of the motion and 14 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.

2ZEIR FEVPEE HRNBEFIBEBERBERSE 69 RIBFEVEBELECHE
Tl R AR E e NEHEFHENRE RS-  EEHEE -
fRELAE P DAL 56 69 BT IRHI B IR -

MR RONALD ARCULLI: Madam Chairman, | move that clause 69 be further
amended as set out in the paper circularized to Members.

The amendment that | am seeking is to ensure that a committee of a
district council would comprise a majority of members of the district council
rather than persons who, not being members, are appointed to the committee.
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It seems to me that where a committee of this nature has the ability for any
member of the committee, including non-district council members, to vote and
to be counted as quorum. More importantly, where the district council itself
can delegate any of its functions to such a committee, it is in common sense and
Is a good practice that the majority of such a committee would be members of
the district council who are elected. Of course, there would be ex officio or
appointed members, too.

However, at the end of the day, | cannot understand why the
Administration is objecting to my amendment, and | will deal with that later

when | hear of the reasons given by the Administration. But | hope that
Members will support my amendment.
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MR RONALD ARCULLI: Madam Chairman, it seems to me that a
requirement of this type ought to be desirable simply because the last thing we
would want is for our 18 district councils to have a different composition. How
can we possibly leave it to each individual district council to decide how they
make up their committees? | am not saying that they should have three, five or
seven members, or whatever. All | am saying is, whatever they decide on, the
majority should be members of the district council.

It is not really a matter for standing orders, and | certainly hope that it is
not a matter where the Chief Executive would exercise his power under section
83. Itis avery simple request, and I think a very sensible one. Thus, I think,
If nothing at all, in ensuring uniformity as opposed to a free-for-all measure, my
amendment makes an eminent lot of sense.

Thank you.

EREEIR  ABEASUREHENFREERS  EEHEREPRVELERE
TLUE®E - WAEMNFERR > BRAFET -

(ZEHRTF)
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(ZEHRTF)

PeA B ITTE R AFTRE -
Miss Christine LOH rose to claim a division.
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2SR EREMAELEFRRAT FARAEZHFERR - R IZAEHE -
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IeE EH 5 -
Functional Constituencies:
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Geographical Constituencies and Election Committee:
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NERK > 10 ARHE - FHRERERER WAL 70 72 &= & 70 Bl DU BB Bl it
NEEMBEERA R -

THE CHAIRMAN announced that among the Members returned by functional
constituencies, 29 were present, 21 were in favour of the motion and eight
against it; while among the Members returned by geographical constituencies
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through direct elections and by the Election Committee, 22 were present, 11
were in favour of the motion and 10 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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Mr James TO rose to claim a division.
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Functional Constituencies:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 29 were present, eight were in favour of the motion and 21
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against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 22 were present, eight
were in favour of the motion and 13 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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PACERBBILERILHAHRR -
Mr LEE Wing-tat rose to claim a division.

2EXEIR FAREFRBERGCARR - RREBFTE 1 0 HE -
EEXEIR FSMLETERR-

EEXEIR EREMAELERRAT FBRAEZH A ENRR - MR IRAEHE -
BAEE BRI > W B R R -

IeE EH 5 -
Functional Constituencies:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 26 were present, four were in favour of the motion and 22
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 23 were present, 10
were in favour of the motion and 12 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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Mr LEE Wing-tat rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 25 were present, seven were in favour of the motion and 18
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 23 were present, eight
were in favour of the motion and 14 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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Council then resumed.
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THE PRESIDENT announced that there were 58 Members present, 38 were in
favour of the motion and 19 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE
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MR RONALD ARCULLI: Madam President, | must put on record the
disappointment and dissatisfaction of my constituency members of the Hong
Kong Construction Association (HKCA) over this resolution under the Factories
and Industrial Undertakings Ordinance.
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Let me state quite clearly that the HKCA is a strong supporter of measures
to improve safety at our workplaces. Let me also say that whenever the
Administration chooses to consult my constituent association, there is always a
response. Indeed, on some occasions, our suggestions are taken up by the
Administration, although this is not as often as we would like to see. The
motion before this Council is one example of how the Administration has
virtually ignored suggestions and concern of the HKCA. Let me elaborate.

When considering safety measures to be introduced it seems to me quite
plain that several matters have to be taken into account.  First and foremost, the
hazard or danger we want to prevent or protect our workers from. Second,
what equipment or methods are available to attain, if possible, prevention or
protection? Third, what steps should be taken to train those exposed to the risk
of injury? Fourth, what is actually the working environment, and how and
whether the first three factors | have mentioned could be applied to such
environment?

This resolution deals with prohibiting the use of boat-swing chairs, save in
exceptional cases, and working at heights and what measures would suit the
working environment. Insofar as the provision regarding boat-swing chairs are
concerned, we have no particular objections at all. And as the grace period is
one of six months, we consider that that should be adequate to train enough
workers to take over the new methodology.

However, on working at heights, the HKCA wrote to the Labour
Department in July 1995 making it quite plain that, for safety of persons
working at heights, it is wrong, and | emphasize, it is wrong to approach the
problem as if there was a sequence or level of protection, that is, working
platforms, followed by safety nets, and then safety belts. The method of
protection should be considered on its own merits. The nature of the work, the
environment and duration of the work, plus other factors, have all need to be
taken into consideration to determine what is an appropriate or the best solution.

Safety belts should not be described as a last resort. The use of such a
term demonstrates a lack of understanding, and quite unfairly implies that any
contractor using safety belts is offering the lowest protection to his employees.
Perhaps the Administration should look seriously into an exceedingly simple
measure to increase the use of safety belts and other safety measures.
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And that is what my constituent associates, HKCA, the Electrical and
Mechanical Contractors Association, and I, and indeed, some Members of this
Council, have said on many, many occasions: Introduce fixed penalty for not
adhering to safety measures. This sadly has fallen, not just on deaf ears, but
closed ears. But I will continue to press the Administration on this fixed
penalty idea.

The other strong objection my constituents have is that the law will shift
the burden of proving that it is impracticable to use working platforms or safety
nets onto the contractor. This is contrary to the general rule that it is
Incumbent on the authorities to prove the ingredients of an offence. But under
the guise of expediency, the Administration, with the assistance of this Council,
I might add, has over the past few years taken the easy way out by transferring
the burden onto the contractors.

Madam President, | would have thought that an administration which says
it is concerned with safety, which says it is business-friendly, would sit down
with my constituents and work out the best possible, workable protection instead
of asking this Council to endorse a terribly one-sided law.

| hope Honourable Members agree with what | believe is a fair approach,
and vote against the resolution.
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THE PRESIDENT announced that there were 57 Members present, 36 were in
favour of the motion and 20 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was

carried.
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"That in the light of the conclusions and recommendations contained in the
Reports of Public Accounts Committee upon the Director of Audit's
Report Nos. 30 and 31, this Council urges the Government to take note of
the views expressed by Members of this Council on the culture, efficiency
and frugality of the Civil Service."
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DR LEONG CHE-HUNG: Madam President, | rise to speak in support of the
motion. Let me state in no uncertain terms that, by supporting this motion, |
am not doubting the well-publicized and time-honoured efficiency of our Civil
Service, yet, there is always room for improvement, in particular, the civil
service system itself.

Madam President, in the past few months, there has been some major,
perhaps even radical, suggestions on revamping the Civil Service. Most
somehow give an impression that the revamp is very much financially driven and
motivated by the current economic downturn. If this is the sole reason for the
radical surgery, we are barking up the wrong tree. It is perhaps this reason
why the motion calls for the Government to examine and perhaps alter the
culture, analyse and perhaps streamline its efficiency, scrutinize and improve
frugality, to make an already good Civil Service even more committed.

Madam President, | would like to base my discussion on Chapter 11 of the
Director of Audit's Report No. 31, which is on dental service provided by the
Department of Health, to illustrate the limitation of flexibility, the resistance to
change unless under intense pressure, and the lack of long-term vision that have
not only led to the criticism of the Director of Audit, but also constrained the
development of dental services in Hong Kong up to date.

As a start, Madam President, in spite of the fact that the major reasons for
the existence of government dental service is to fulfil the Government's
contractual obligations for civil servants, yet waiting time to see a dentist runs
from up to 6.9 months for treatment. Also, if a civil servant needs anything
like a denture, it will be an average waiting time of something like 20.8 months.
One wonders how many of those on this side of the Chamber should become at
least partially edentulous, that is, toothless, should they bother to queue up for
government service.

Amongst the many reasons, the major issue is that whilst civil servants
work from 9 am to 5 pm, government dental clinics are also open from 9 am to
5 pm. In short, civil servants have to use their valuable working time to attend
dental appointments to the extent that in 1997, for example, some 343 000 hours
were so spent, representing 181 man-years, and in terms of notional costs, some
$76 million was spent in 1997-98. It is on this basis that government dental
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clinics are now extended from 8 am to 6 pm on weekdays only.

On the other hand, private dentists open seven days a week, some even
work after normal office hours to allow better flexibility for patients, providing
them the convenience of not disrupting them from their work. A mere
reshuffle of the working hours of staff and arrangements for shift duties by the
government dental service would probably improve efficiency.

It may be said that even then, with the only 200-odd dentists in
government clinics, it is still insufficient to deal with the 180 000-plus civil
servants’ oral health. Flexibility must be the order of the day. There is no
reason for not increasing the dental manpower of the Department of Health so as
to provide more efficient services for civil servants, to extend services to special
oral need groups and needy members of the public, and hence at the same time
decrease the manpower excess in the private sector as quoted by the Director of
Audit.

Obviously, it may even be more cost-effective to contract out civil
servants’ dental service to private practitioners. In two Dental Practice Profile
Survey Reports done in 1989 and 1994, both have shown that the median charge
of private dentists are much cheaper than the cost of government service. As
an example, the cost of a simple dental filling is more expensive in the
government dental service by some 108% to 132%. It is not that contracting-
out was never thought of, yet because of a previous abuse for such services, the
Government refuses to revisit the issue.

Let me now turn to say a few words about the age-old civil service culture
of ""do not rock the boat", using the fact of the Director of Audit's Report to
illustrate the fallacies of government bureaucracy. Procrastination has always
been the order of the day, and unless and until there is intense public or
international pressure, nothing moves.

To wit, while the Government provides the heavily-subsidized medical
treatment service for anybody, such service has always been rejected for dental
care. Yet, we all know oral health is, and must be, an integral part of healthy
living. For years, the Government has been using the argument that it is so
expensive to provide dental treatment service and only promotes dental health
education to encourage people to have regular dental check-ups. The motto
that the Government puts out is: "If you keep your oral hygiene well, you should
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retain at least 20 teeth by the time you reach 80." Yet, where do the general
public, who cannot afford a private dentist, go for dental care?

Why did this happen? Well, bad oral health is not life-threatening. Old
grannies are always subdued to the fact that it is natural to have no teeth by the
time they reach that good old age. In short, there is no public pressure, no
political pressure for the Government to consider starting the machinery. Even
political parties are oblivious to dental service problems, for such is never high
in their common complaints list.

Madam President, civil service reform will not be complete if the
Government does not address two other issues. As a start, the role of civil
servants must be properly defined. For whilst the Administration is loudly
proclaiming that the Civil Service is apolitical, top Secretaries are formulating
policies they themselves implement. In short, they are taking a political role
regrettably with no mandate. It may well be workable in a colonial setting.
But as we are masters of our own house now, so we must initiate changes.

Secondly, while we all acknowledge the Jack-of-all-trades multi-talents of
the Administration and Administrative Officers, many bureaux need
professional expertise and leadership to be properly run. Such professional
knowledge is understandably not available with the generalists.

If we want Hong Kong to improve for the better, let me put it to you,
Madam President, the Civil Service must be updated.

EEREBEE  MNBSERET -

MR HOWARD YOUNG: Madam President, the Report of the Public Accounts
Committee is a yearly exercise reassuring the public of the existence of a reliable
checks and balances mechanism watching over the efficiency of our public
service. Each year findings bring to question the culture, efficiency and
frugality of our Civil Service. This year's Director of Audit's Reports No. 30
and 31 were no exception. Since the release of the Reports, the Government
has announced a consultative document on reform of the Civil Service. The
Liberal Party has consistently supported that the system of the Civil Service
must change with the times and must improve itself as the socio-economic
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circumstances change.

In the last decade, government and public expenditure has expanded
remarkably. At the moment, the number of civil servants is close to 200 000,
and those who are paid out of the public purse in total close to 300 000. The
total benefits and welfare and remuneration are equivalent to about two thirds of
government recurrent expenditure. During these times of economic difficulties,
| think everyone, including the Government and public sector, are looking for
various ways to trim down and increase efficiency.

Handsome staff benefits, such as paid travel, education, overtime,
housing, language lessons and meal allowances are all intended to attract and
retain talented and high calibre individuals into the Civil Service, and have done
so. But they are not as successful in initiating diligence and efficiency.

Further, the sheer size and depersonalized nature of the public
administration and collective responsibility may have become a shield for some
members of the Civil Service from the consequences of their actions. Among
the thousands of civil servants involved in any one project, who can be singled
out as actually responsible? The fact is that the system of permanent
employment, the "iron rice bowl" concept, where job security is guaranteed
regardless of performance is open to abuse.

Madam President, the importance of public sector accountability cannot
be emphasized enough. We, the Liberal Party, therefore, in principle support
the civil service reform consultation paper. In particular, we agree with the
introduction of new entry terms to replace the current permanent and
pensionable appointment terms; the revamping of the retirement system with the
Initiation of a contributory provident fund, especially since the private sector is
also going to be full-fledged involved in mandatory provident funds; and the
overall effort to align the Civil Service with the pace of society. We believe in
the need for flexibility to counter the redundancies of bureaucratic existence and
the need to fully maximize the potential of all government resources for more
efficiency. We, the Liberal Party, also fully support the move to attract new
talent from the private sector for competition at various levels.

We would like to urge the Government to make the most of the
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recommendations put forward by the Public Accounts Committee. The call for
service reviews such as checking the utilization rate of some 117 government
canteens are all geared towards encouraging more forward thinking and problem
solving among our civil servants so that it is not at year's end that remedial
action is considered.

Furthermore, the prevailing trend of restricting policy-making to the
upper tiers of government officials greatly limits the optimal use of available
manpower resources. \We propose extending public policy decision-making
and responsibility to different grades of government officials to fully make use
of the diversified talents of our Civil Service, so that they can contribute to the
development of Hong Kong and take ownership of their policy decisions.

Nevertheless, the question still remains as to how to balance the
independence and autonomy of public officials with enhanced responsibility.
In our view, the answer lies in the cultivation of social conscience through a
modern-day human resources development. Apart from providing
Administrative Officers with more directly usable knowledge and necessary
policy-making skills, civil service training should stress the awareness of the
social impact of decisions. Our civil servants should have a sense of personal
responsibility to the community for each choice they make. When there is a
problem, or indeed just a potential one, they should not instinctively shelve or
move it to another desk, nor should they unquestionably accept a solution or
solutions proposed. They should feel a personal obligation to solve it actively
themselves, and undertake that obligation fully and whole-heartedly.

Madam President, despite the quite often heard criticizing voices, we in
the Liberal Party do recognize that there are many, many dedicated people in the
Civil Service who work hard and efficiently. And take for example, we notice
that many senior officers of the Administration have been with us since late last
night to the early hours of this morning, joining us in various debates and
discussions.  For this, we are truly grateful. And of course, we all recognize
that the successful transition could not have been achieved without the
dedication from all sectors of the Civil Service.

However, Hong Kong people today are indeed ruling Hong Kong with a
high degree of autonomy, but doing so efficiently requires a considerable
amount of adjustment and a new kind of self-awareness on the part of its civil
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servants.
With these remarks, Madam President, we support the motion.
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HEREHAAREAGEERE
VOTE OF NO CONFIDENCE IN THE SECRETARY FOR JUSTICE

MISS MARGARET NG: | would like to declare that I am a member of the
Operations Review Committee of the Independent Commission Against
Corruption (ICAC). | have taken advice from the Legal Advisor and the Senior
Counsel. | am advised that there is no conflict of interest disqualifying my
moving, speaking or voting in this debate. However, so that there is no
question of concealment, | wish to state this fact and put it on record.

Madam President, | move the motion standing in my name.

On 18 March 1998, three employees of the Hong Kong Standard were
charged with conspiring with the Chairman of the Sing Tao Group which owns
the paper to inflate the paper's circulation figure. The Chairman of the Group,
Ms Sally AW, was however, not prosecuted. She also happened to be a family
friend of the Chief Executive and a member of the Chinese Peoples' Political
Consultative Conference.

This sparked off a public outcry. Why was Ms AW not prosecuted, even
though she was named on the charge sheet as a co-conspirator? Was she given
preferential treatment because of her position? If so, where does this leave the
principle of equality before the law?

On 3 February 1999, the Secretary for Justice explained her reasons for
her decision in a long statement to this Council’s Panel on Administration of
Justice and Legal Services. In it, she said her reasons were: (1) insufficient
evidence; and (2) public interest.

Under "public interest”, her reason is that, because the Sing Tao Group
was in financial difficulties, prosecuting Ms AW might, or would, bring on the
following consequences: the Sing Tao Group might collapse; the newspapers
owned by the Group would have to close down; over a thousand people would
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lose their jobs; and the failure of a major media group would send a "bad
message" to the international community.

She said in her statement, "Thus it was that I also decided that it was not in
the public interest to initiate a prosecution of Ms AW".  Significantly, she went
on, "I then asked myself if these public interest factors required me to withhold
my consent to the prosecution of the three other suspects, | decided they did
not."

Such an interpretation is deeply shocking. Not only is the projection of
the consequences of prosecuting Ms AW naive, but this is blatantly treating
heads of companies employing large numbers of people differently from their
employees in a charge of conspiring together for the benefit of the company.
Even more unforgivable, we are told this is what "public interest” means.

The public was scandalized. The Secretary's "public interest”" looks
indistinguishable from the ordinary person‘s view of unequal treatment.
Learned opinion was astonished. Professor Yash GHAI of the Hong Kong
University Law School said, "I am amazed by this reasoning. It does not show
proper understanding by the Department of Justice of what the rule of law
means.”" Chairman of the Bar, Mr Ronny TONG, S.C., said, "It runs contrary
to my understanding of the law." A poll in the Apple Daily next day showed
that over 56% of the public did not accept Miss LEUNG"s explanation against
26% who accepted it, and nearly 50% had no confidence in her suitability as
Secretary for Justice, against 27% who had.

In the ensuing public debate and commentaries, there is not the shadow of
a doubt as to which side the public opinion fell. A survey published on 6
February by the Hong Kong Policy Research Institute showed a 31% drop in the
level of confidence in the administration of justice, clearly caused by the
statement of the Secretary for Justice. The direct response | have received
from my own constituency is overwhelming. Her interpretation of the “public
interest™ has also sent a far worse message to the international community than
the financial difficulties of the Sing Tao Group could ever have sent.

Since then, the Government had lobbied hard on the line that the "public
interest™ consideration was irrelevant, because Miss LEUNG had already come
to the conclusion that there was insufficient evidence for prosecution. The
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explanation on public interest was given out of an abundance of honesty on Miss
LEUNG's part and instead of being blamed, she should be praised for it.

Madam President, this is strange logic indeed. But even more to the
point, is this capable of being believed? Even in the statement itself, the
Secretary said she gave it “'serious consideration.” It was clearly an important
matter affecting her decision.

Moreover, Miss LEUNG has claimed time and again that she followed her
department's prosecution policy guidelines. Paragraph 16 of the guidance
booklet says, "[it is after] having satisfied himself that the evidence itself can
justify proceedings in the sense that there is a reasonable prospect of obtaining
conviction ...... that Government Counsel must then consider whether the public
interest requires a prosecution."

On her analysis of the evidence itself, the reasons she gave for her
conclusion are highly questionable. For example, it is admitted that Ms AW
made a statement to the ICAC in which she "agreed that the circulation figures
could be improved by the printing of more papers”. The Secretary for Justice
discounted this because she said, 'she was ignorant of the details and left all such
matters to (Henrietta) SO". Well, an ignorance of the details is immaterial
provided agreement has been reached. Her decision not to prosecute boils
down to the fact that she believed that Ms AW was not dishonest. But from her
statement itself, there is no basis for her belief apart from Ms AW"s denial.

Madam President, it has been asked time and again by the community, by
Members of this Council and the Bar why was independent opinion not sought?
The Secretary for Justice's reply was simply that it was not a complex matter.
But complexity is not the only reason for obtaining an outside opinion. Here is
a potentially sensitive case. If she had not anticipated public sensitivity, she
was left in no doubt of it after her decision was made known last March. It is
still open to her to take this course. Yet up to this day, she has adamantly
refused to seek an outside opinion, at the expense of damage to public
confidence.

Her insistence that she was in no way mistaken undermines those who try
to defend her against my motion by saying that everyone can make mistakes, and
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she should not be penalized for having made a mistake. Further, her refusal to
acknowledge that she was mistaken means she intends to continue to consider
public interest in the same way. In the face of this, how can we have any
confidence in her? How can we stand by and do nothing?

Similarly, in the recent crisis arising from the Court of Final Appeal
judgment on the right of abode, her conduct again shakes one's faith in her
commitment to the rule of law.

When the judgment was delivered on 29 January and met with a chorus of
praise, the Government kept silent. When unfounded attacks were made by
people in the Mainland unfamiliar with the Hong Kong system, the Chief
Executive professed that he would study these views carefully. On a trip to
Beijing, the Secretary for Justice said she did not seek to exchange views but
only to listen. Though she had never found the judgment wrong or ambiguous,
told by Beijing officials that it was "unconstitutional and needed "rectification",
she came back to Hong Kong and applied for a “clarification” in a move
admitted by her counsel in open court to be without precedent in law.

All this was done in a context of high political pressure, exerted in the
loudest possible way through the media, so that to deny the application would, in
the public view, amount to wilful exacerbation of the crisis, while agreeing may
be seen as the court succumbing to pressure. Yet, such an insensitive exposure
of the independence of the Judiciary to risk was paraded as high political wisdom
worthy of admiration and praise.

As if this was not enough, the Secretary for Justice needs must make it
worse, and fed speculations of an "understanding™ with the Judiciary by
privately communicating with the Chief Justice prior to the application, time and
again without reasonable excuse and without notifying legal representatives on
the other side. Every practitioner knew such conduct to be highly questionable,
because any appearance of one side attempting to influence the judge behind the
other side’s back must be avoided. While she finally admitted this was perhaps
not the best thing to do, she still maintained that what she did was right, and that
she might well do the same thing again.

She then attacked those who deplored such contact as people who cast
doubt on the independence of the Judiciary and insult the integrity of the judges.
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As to vile and personal insults openly and persistently launched against the Chief
Justice and the court, she never raised a single objection. How can this give us
confidence in her as guardian of the public interest and the rule of law?

Madam President, this debate is not just about the present Secretary for
Justice. It is about what is to be considered the norm for the maintenance of the
rule of law in the Special Administrative Region. It is about the standard and
proper conduct this community has the right to expect of a Secretary for Justice.
Apart from the Chief Justice, there is no public office more crucial to the rule of
law. She is the top law officer. She is the legal advisor of the Government.
If she gets the law wrong, often there will be no redress. She is not just a
technician of the law. She is by duty and by right the custodian of the public
interest.  She is the gatekeeper of justice. She has huge prerogatives which
are often exercised in confidence. Our system works only if the public can
have implicit faith in her. What she has done has destroyed that faith.

Madam President, | beg to move.

REBEZEHBBENEEAOT

"That this Council has no confidence in the Secretary for Justice."
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CE R

DIRECTOR OF PUBLIC PROSECUTIONS: Madam President, may | begin
with some general remarks. As this motion raises issues of prosecutorial policy,
it is right that | should acquaint the Council with my views and hopefully
provide some clarifications.

Let me briefly explain the background to the decision taken in respect of
Ms Sally AW. The decision not to prosecute Ms AW was reached on the basis
of the evidence, and on the evidence alone. Some have certainly sought to blur
this fact but it must not be blurred.

On 4 February 1999, the Secretary for Justice explained to the Council’s
Panel on Administration of Justice and Legal Services with particularity why she
felt that the available evidence was not such as to provide a reasonable prospect
of securing a conviction. She carefully contrasted the limited evidence
available against Ms AW with the altogether more substantial evidence which
existed against those who actually faced trial. And what was equally important
was that Miss LEUNG was at pains to reassure not only the Panel, but also the
public at large, that if any new evidence emerged, it would be duly considered.
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That approach is surely right and proper, and it has all too often been ignored.

The Secretary for Justice also explained that her decision was "finely
balanced”. Questions as to the weight of evidence are ultimately matters of
judgment. In that approach, again, Miss LEUNG cannot be faulted. Such
questions are not to be decided by the simple expedient of counting the number
of opinions, whether for or against prosecution. This was not a case of great
complexity, nor was it one where a particular expertise was required. It was
wholly proper, therefore, that the Department of Justice itself should have
decided upon the most appropriate way forward, free from interference or
pressure from any quarter.

Much pressure, of course, has been brought to bear upon Miss LEUNG to
prosecute Ms AW, even though she decided the evidence was insufficient:
however tempting it may have been to simply throw Ms AW to the wolves and to
Initiate a prosecution, it is to the credit of Miss LEUNG that she has steadfastly
refused to buckle to that pressure. She must indeed at times have felt tempted
to toss the established prosecution policy out of the window in order to get the
critics off her back. Itis, therefore, as laudable as it is good for the rule of law
that the Secretary declined to cave in and to authorize a prosecution when she
felt that there was not a reasonable prospect of securing a conviction.

Had Miss LEUNG capitulated to pressure of that sort, this motion of no
confidence would indeed have been justified. However, she has steadfastly,
Madam President, upheld the rule of law and the right of the individual not to be
placed upon trial unless there first exists a proper evidential foundation. This
conduct is in the highest traditions of prosecutorial policy, and Miss LEUNG,
therefore, enjoys my full support. | and my senior staff will never tolerate a
situation in which people are placed on trial not because of the evidence, but
because of political, media or other forms of pressure. And on this issue, Miss
LEUNG and | are in heated agreement.

Madam President, as has been said, when Miss LEUNG made her
statement to the Panel, she mentioned the thought that she had given to certain
representations urged upon her by Ms AW's lawyers. This, as is now well
known, was not strictly necessary because, as explained in the booklet entitled
Prosecution Policy Guidance for Government Counsel, Miss LEUNG had
already decided that there was not sufficient evidence to prosecute. However,
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she chose to give this matter thought and to frankly let the Panel know of this.
Honesty is surely the best policy.

Miss LEUNG might also have mentioned the other representations which,
in fact, she rejected out of hand. It was submitted to her that it was not in the
public interest to prosecute Ms AW, for example, because she was a member of
the Chinese People’s Political Consultative Conference, a Justice of the Peace,
and a major contributor to charitable organizations. Had the Secretary for
Justice treated any such considerations as cogent, this motion of no confidence
might again have been justified. That she gave such matters short shrift is, the
Council may agree, to her credit. Although at one stage, some suggested that
political or personal considerations may have influenced the decision not to
prosecute Ms AW, it is fortunate that after Miss LEUNG's statement to the
Panel, the air upon that issue has, at least, been cleared.

As regards the public interest factors which were considered, there has
been much comment which is not well-founded. Miss LEUNG has repeatedly
explained that in this case, those factors were academic as there was not
sufficient evidence to prosecute. That apart, it is recognized by prosecutors
throughout the world that situations can arise in which it may be proper to have
regard to the potential effects of a prosecution upon other people, and to
consider whether the possible consequences of a prosecution are proportionate to
the seriousness of the offence. In that, there is nothing new or irregular. It is
stated in the prosecution policy booklet.

Madam President, the Honourable Member that moved the motion, in her
February newsletter to her constituents in the legal constituency, wrote that:
"The Secretary for Justice's understanding of ‘public interest’ was
fundamentally wrong and effectively sanctioned unequal treatment between
influential and ordinary people before the law." And then in the March 1999
edition of the Hong Kong Lawyer, the Honourable Member wrote that: "These
are not matters that can properly be taken into account as public interest. In
fact, they are the very matters that the principle of *equality before the law"
forbids one to take into account."

In light of these observations, this Council, Madam President, is entitled
to know if the approach of Miss LEUNG in fact demonstrated misunderstanding,
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Inexperience or poor judgment.

| have, therefore, written in recent weeks to 13 countries to ask whether or
not their prosecuting agencies consider that these are matters which may
sometimes need to be taken into account. Certainly, in the common law
countries (and nine out of the 11 countries to have replied are common law
countries), and maybe also in the civil law countries, it went without saying that,
as in Hong Kong, these matters only needed to be taken into account once it had
been decided that there was sufficient evidence to prosecute.

The Council will be interested to learn that seven of the 11 countries to
have replied thus far have advised that far from being, as the Honourable
Member put it in her Hong Kong Lawyer article, "forbidden™, the consideration
of such factors as the closure of a company and large-scale redundancies may
need to be taken into account by the prosecutor. But | must emphasize that
some countries have expressed themselves more emphatically on this than have
others, and other countries have made clear that they are talking about the
situation hypothetically.

One country alone, Madam President, has said that these are not matters
to be considered. The other three countries were non-committal in their
responses. Although I regret that the constraints of confidentiality mean that |
cannot identify each of the 11 countries, | have nonetheless ......

MR MARTIN LEE: | have a point of clarification, if Mr CROSS can give
way, and that is, whether he would be kind enough to identify these countries.

PRESIDENT: Mr CROSS, it is up to you to decide whether to give way or to
continue with your speech. To give way, in this sense, is that you would
clarify the question raised by the Honourable Martin LEE. But the fact is, of
course, Mr LEE should have said "Point of clarification™ and then I would have
asked you whether you wished to give way and then he would ask his question.
But he has been too fast for me.
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DIRECTOR OF PUBLIC PROSECUTIONS: Madam President, | am happy
to have him ask the question.

PRESIDENT: The question has already been asked.

DIRECTOR OF PUBLIC PROSECUTIONS: Madam President, | regret that,
as these replies were given to me in terms of confidentiality and indeed they
contain matters which may not have been revealed in the countries concerned, it
IS not open to me to reveal the nature of the countries concerned. Despite the
constraints of confidentiality which bind me, Madam President, | have
nonetheless supplied edited copies of the 11 letters to those Members of this
Council who have asked to see them, including the Honourable lady that moved
the motion. Should it assist, | will advise the Chairman of the House
Committee, obviously in confidence, of the identity of the 11 countries.

The seven countries which have said that such factors can be taken into
account include, | should emphasize, leading common law and civil law
jurisdictions. In spite of the usual rule of confidentiality, Madam President, |
am pleased to be able to inform the Council that the Secretary General of the
International Association of Prosecutors, Mr Henk Marquart SCHOLTZ, having
been made aware of the concerns which this issue has generated in Hong Kong,
has kindly given me his permission to advise this Council that in his own
jurisdiction, the Netherlands, the prosecutor will, and | quote, “surely take into
account the likely consequences of a prosecution upon employees of a company,
in particular if a company would be ruined."

Madam President, | would submit that the response of the Secretary
General, who may be taken to know something of these matters, and of the six
common law countries, is not such as to demonstrate that the thinking of the
Secretary for Justice on this issue is, as some have suggested, some sort of
aberration caused by inexperience.

Some, Madam President, might say it does not matter that this thinking is
accepted throughout the common law world, but it should not be accepted in
Hong Kong. To that, Madam President, I reply that Hong Kong was, before
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the handover, a part of the common law world. It is now a part of the common
law world, and it will remain a part of the common law world. | make no
apology for saying that we remain committed to upholding the prosecutorial
traditions and practices of the common law world, even if, on occasion, some
people choose to criticize or to misrepresent those traditions and practices. We
must not bend or surrender the prosecutorial traditions and practices of the
common law world whenever we come under pressure, for it is our duty to
uphold those traditions and practices, and to apply them fairly and even-
handedly in order to achieve justice.

As and when any public interest factors arise, and the factors of immediate
concern would rarely, if ever, arise in practice, | offer the assurance to this
Council that they will be treated with the utmost of care and with complete
propriety, always remembering that it is the duty of the prosecutor throughout
the common law world to look at the full picture and to decide where the
interests of public justice in the broadest sense may properly be said to lie.

Madam President, some have sought to cast doubt upon legitimate public
interest considerations on the basis that they may place one suspect in a different
position from another. No one pretends that prosecution decisions are easy.
The prosecutor does not invariably confront a situation which is open-and-shut.
A simplistic approach to the difficult task of determining where the public
interest may properly be said to lie may be fine for the armchair prosecutor, but
it is a luxury which the responsible prosecutor, whose decision may have grave
and far-reaching consequences for the suspect, for his family, and for the public
at large, can ill afford.

No two cases are alike. Factors may arise in one case which have no
relevance in another. That, however, does not mean that the taking into
account of such factors somehow contravenes the principle of equality before the
law. If that were right, it would never be proper to decide not to prosecute a
suspect because he was very young or very old, or seriously ill or badly stressed,
since that would involve the giving of preferential treatment to that person over
others. Equality before the law does not require that every case be treated in
exactly the same way, irrespective of the personal situation of the suspect or the
circumstances of the case or the merits of the prosecution.

The prosecutor, for example, may conclude that although it is proper to
prosecute a thief who steals an item for the sheer thrill of it, it may not be
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necessary to prosecute an impoverished thief who steals the same item because
he is starving. In the same way, if such a case proceeds to court, the judge may
decide at the sentencing stage that a sentence which is altogether more lenient is
appropriate for the thief who only stole because he was starving, than is
appropriate for the thief who was thrill seeking.

Properly understood, therefore, equality before the law means that
prosecutors must not proceed in an arbitrary way in enforcing the law. It
would, for example, be the height of arbitrariness to prosecute Ms AW simply
because she is a well-known personality. She, like everyone else, is entitled to
be treated in accordance with the basic tenets of established prosecution policy.
The notion that the higher the profile of the suspect, the lower the threshold for
prosecuting, is as obnoxious to the prosecutor as is the converse.
Discrimination of that sort has simply no role to play in our system of criminal
justice.

In conclusion, Madam President, decisions whether to prosecute must
always be taken in accordance with recognized legal criteria. When deciding
whether to prosecute, the Secretary for Justice acts in a quasi-judicial capacity
and does not take orders from anyone. Responsibility for the matter rests
solely with her, and for this purpose, she acts as an independent official.

In this, there is undoubtedly a strong element of trust, such as has to exist
in relation to judicial officers. It is of course true that honest, experienced
people acting in good faith can come to different conclusions. One can only
bring to bear one's best judgment, experience and honest consideration to the
question.  Although some people might indeed disagree with her decision not to
prosecute, that does not mean that the discretion was not exercised properly.

Madam President, | am satisfied that the Secretary for Justice has
conducted the case of Ms AW throughout with complete propriety and in
accordance with the dictates of prosecutorial policy. | am, therefore, able to
pledge to her the full support of myself and my colleagues in this matter. As
those of us who have the privilege to work closely with her well know, Miss
LEUNG is an outstanding Secretary for Justice. She yields to no one in her
commitment to the rule of law in Hong Kong. We are indeed fortunate to have
in place so dedicated a public servant.
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My appeal to this Council, therefore, is for fairness. The criticism of
Miss LEUNG on this issue has demonstrated indeed that the Secretary is in a
no-win situation. If, as is the practice throughout the common law world, she
declines to give detailed reasons for the decision not to prosecute, she is
criticized and told that she must clear the air. If, however, as here, she gives
full reasons, she is still criticized. Either way, it means that it is not possible
for Miss LEUNG to win. But | do know, Madam President, from discussions
with prosecutors in other jurisdictions that they face precisely the same dilemma
on this. So, Hong Kong is in no sense unique. But that does not mean that it
Is not right for me to call for criticism which is balanced, informed and realistic.

There has been too much ill-considered and unfounded criticism of Miss
LEUNG. There has been too great a willingness to impute bad faith or bad
judgment, or both. This is not good for any society or any person. It is not
good for the legal community. It is not good for Hong Kong. It is not good
for the rule of law. It does us all no good. Indeed, it diminishes us all. It is
time to move on. It is time in the interests of Hong Kong to put all of this
behind us.

Madam President, | respectfully urge this Council to reject this motion
without further ado.
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MR JAMES TIEN: Madam President, the Liberal Party agrees with some but
not all of the views expressed by the Honourable Miss Margaret NG in her
speech introducing the motion.

The Secretary for Justice, Miss Elsie LEUNG, could have explained to us
that she did not prosecute Ms Sally AW solely because there was not enough
evidence. This would have been a legal decision which anyone could accept.
She, instead, claimed that she did not prosecute because trying the Chairman of
the Sing Tao Group might force several publications to close and thousands to
lose their jobs.

| commend Miss LEUNG for her compassion. | cannot, however,
accept that she is the one to make commercial or social decisions. The fate of
Sing Tao, a listed company, does not rest with its Chairman. It depends on
market forces. | base this belief on the evidence. Even before Miss LEUNG
made her decision, an American financier had already expressed firm interest in
buying the Sing Tao Group. Prosecuting a newspaper proprietor is not the
same as shutting down the business.

| am not someone for an English newspaper monopoly in a city of our
diversity. | think the Hong Kong Standard can carry on whatever happens to
the Sing Tao Chairman. Hong Kong Standard's rival publication, the South
China Morning Post, has withstood periodical changes of ownership. South
China Morning Post was majority-owned by the Hongkong and Shanghai Bank,
which sold it in 1986 to Rupert MURDOCH's News Corporation. Mr
MURDOCH sold it in 1994 to KUOK family's Kerry Holdings. Newspapers
changing hands is a nature of the press business. This happens even to the
august The Times of London and The Observer. The Daily Telegraph survived
the sudden death of its owner, Robert MAXWELL, and the prosecution of his
heirs.

The question is whether public confidence in the law can survive Miss
LEUNG's decision. | am an optimist. | think it can. But I also think that
she has sent out a wrong message about equality before the law. Ms AW
cannot be above the law just because she is a famous businesswoman.
Prominence in society does not translate into privileges. If anything, it
provides for special responsibilities and obligations. Legislators should not
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tolerate one standard for an established publisher and another for computer
software merchants who trade in pirated goods. The world might have worked
that way before, but it does not and should not work that way now.

As strongly as Liberal Party legislators feel about this issue, unfortunately,
not all of our electors share the sentiment. These constituencies have expressed
their concern to their representatives. The Hong Kong General Chamber of
Commerce, that is my constituency, has not conveyed any forceful view on the
Issue to me. However, the issue has divided the Liberal Party's constituency
voters, just as it is dividing the whole Hong Kong community. There are those
who think that Miss LEUNG is not up to her job. There are those who also
think that we should rally around Miss LEUNG and the Government because
Hong Kong must project an image of unity, of common purpose at such difficult
economic times.

Madam President, some Members pointed out that the vote of no
confidence is a vote for Miss LEUNG to resign. | cannot agree with that
because it is too radical. Considering what we have seen over the past couple
of years, if all senior civil servants were to resign for their mistakes, the whole
top tier of the Government might go. This is unreasonable. Perhaps such a
measure makes sense when we have a cabinet in which ministers are not civil
servants.

Miss LEUNG has made a mistake, but that should not completely
discredit or distract from the good things she has done. We must also take note
of that fact. However, the Liberal Party maintains that the Secretary for
Justice’s decision not to prosecute Ms Sally AW on the public interest grounds
as cited has constituted a serious error of judgment.

With these words, Madam President, the Liberal Party will abstain on this
motion.
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MR DAVID CHU: Madam President, based on the explanations and facts
provided by the Secretary for Justice and the Director of Public Prosecutions, it
Is abundantly clear that it is the unfair claims made by Miss NG and her motion
that are damaging the rule of law and Hong Kong's image in the eyes of the
international community, rather than the conduct of our Secretary for Justice.

It is Miss NG who brings unfair media and political pressure to bear upon
the Secretary for Justice, trying to influence her decision. And it is the
Secretary for Justice who is standing firm, courageously, in defence of our
treasured rule of law. The Secretary for Justice deserves our respect and
admiration instead of a motion of no confidence.

Madam President, | oppose this motion.
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MISS CHRISTINE LOH: Madam President, let me start off by saying that |
was unable to give to the Secretary any advance notice of what | might say,
because | have only decided what to say as | sat down. The reason | did not
want to decide beforehand what | would say is precisely because | did want to
listen to her and to Mr Grenville CROSS" views before | choose what to say.

| base my decision today to support the Honourable Miss Margaret NG's
motion on the Sally AW prosecution as well as the Secretary for Justice's
reasons on public interest given in this Council. There is no need for me to
repeat my doubts since they have been fully addressed by a number of Members
as well as, of course, by Miss Margaret NG.

| did listen extremely carefully to the good Secretary. | also listened
very carefully to the words of the Director of Public Prosecutions. Much of
what was said had been said at various times since the Secretary's statement
given in our Panel on 4 February, | believe, to clarify what she said then when it
became obvious that her words aroused deep public disquiet.

Mr Grenville CROSS spoke about the Secretary for Justice's honesty in
revealing her thought process to us. | believe that honesty is not at issue here.
What is at issue here is whether the Secretary has made a serious error of
judgment. Despite all the subsequent explanations, the legal community and
the public at large have not been pacified.

| do not get the impression that people in this Council and people out of
this Council are gunning for the good Secretary. She is held in high regard in
many respects. It is the matter of her judgment that is at issue, not her
character or her integrity. For people in high office, words uttered cannot
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always just be retracted or explained away. In public life, we all know that we
need to choose our words very carefully, and this is particularly true for the
Secretary for Justice when she gives a public account of her prosecutorial
decisions.

The Secretary spoke about an improper leak of Ms Sally AW's interview
with the Independent Commission Against Corruption, which we had the benefit
of seeing in the media. However improper that was, that information is now in
the public arena. It is a genuine record of a meeting that did take place. Why
was it leaked? Unhappiness with the Secretary's decision by somebody who
was in the know? | do not know. But doubts remain.

The Honourable James TIEN mentioned that some people who lobbied the
Liberal Party to depart from its previously declared position to support the
motion, called upon Hong Kong people to show unity and common purpose by
standing with the Government. What is happening in this Council today and
the wide public discussion about the Sally AW case and other controversial
Issues, | think are two of Hong Kong's strengths.  There are not many countries
in Asia where we can have this kind of debate, where we can have this kind of
debate in a very civilized manner.

| really do think, Madam President, that this is one of our strengths. If
there are problems, if we want to get to the root of the problems, we just cannot
put it aside and pretend it did not happen and not discuss it. Miss Margaret NG
has chosen an entirely proper way for someone in our industry, in our business,
to take up issues of grave concern about the ability of a particular person in high
office, in our business, to express deep concern, to express confidence or no
confidence. Miss Margaret NG has chosen a proper way to do it in this
Council. Other people who have other roles in the community, they can
choose other ways of expressing themselves. But I think it is hard for the
Administration as a whole to deny that this issue, however much explanation has
been given so far, has not gone away.

| would just like to end by re-emphasizing that what we are doing today is
one of Hong Kong's greatest strengths. It is not about standing together,
having a common purpose. Because if all that means is that we do not want to
discuss difficult issues, that we do not have the proper venues to discuss those
Issues, | think we would be a lesser community. Of course, when we discuss
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these very difficult issues, a lot of things come out. We do not need to be
afraid that our community is necessarily weakened. If we learn from these
Issues, if we are able to arrive at a clearer view about important issues that can
only take Hong Kong forward, | think Hong Kong would have benefitted.

DR LEONG CHE-HUNG: Madam President, | rise to speak on this motion
with a heavy heart. | presume this must be the feeling of most of us in this
Chamber, including perhaps those up in the public gallery. For it is never a
pleasant task to openly criticize someone whom we all have worked closely
inside and outside this Chamber for the good of Hong Kong. It takes a lot of
bravery to move such a motion. It takes a lot of soul-searching, analysing and
determination to vote with it.  Similarly, it takes a lot of courage to vote against
it.

Yet, Madam President, if Hong Kong is to move along its path of
democratization, if Hong Kong is to exhibit a transparent and responsible
government, if this legislature is to perform its role as monitor of the
Administration for which we are so elected and for which the public have placed
on us their trust, if this Special Administrative Region is to prove to the
international world that pluralism and different opinions are to be accommodated,
then so be it. Both the Administration and Members of this Council will all
have to face such and similar "baptism™ in the future.

Let me begin, Madam President, by vehemently declaring that my debate
today and my vote in no way indicate my failing admiration for the personal
integrity of the Secretary for Justice, nor my wavering respect for her as a
person. In fact, it could almost be said that it is her integrity, her honesty and
her kindness that ironically has landed her in this mess today.

Today's debate, Madam President, centres on the Secretary for Justice's
reasons for not prosecuting Ms Sally AW. It is only on that issue that | will be
basing my deliberation instead of the wider context of the Secretary for Justice's
other performance. Let me stress, Madam President, in no uncertain terms that
the debate today is not a debate on a point of law, but rather a debate on public
confidence on the rule of law from the Secretary for Justice's performance.

The call for a vote of no confidence is based on incompetency. Is the
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Secretary for Justice, therefore, incompetent? There are obviously two angles
to look at competency in the job of the Secretary for Justice context: competency
in a professional way and competency in a political or public way.

Some government officials have expressed to me in no uncertain terms
that, since this is a legal matter, and | as a medical doctor should play no part.
Yet, Madam President, the motion before us is a motion in this Legislative
Council, not in the court. It is an issue that is of interest to all in Hong Kong,
not only for Hong Kong itself, but also on how others would now see Hong
Kong. It is an issue that concerns not just legislators, but every single person
that can claim in one way or another a Hong Kong belonger.

Many have expressed to me that if it is a professional issue and if one
believes in professional autonomy, a non-legal professional should not take a
stand. Yet, it is exactly on the support of professional autonomy that we must
take a stand and vote with the decision of the legal profession. The Honourable
Miss Margaret NG has indicated to us in her opening remarks of the
overwhelming support of her constituents on this particular motion.

Madam President, on the political or the public issue, the rule of law is
itself very much a public issue affecting each and every man in the street, for
which each and every one of us must be treated equally in the eyes of the law.
In this context, the basis for which the Secretary for Justice cited as public
interest leaves much to be desired.

Surveys done after the incident have unmistakenly indicated the drop of
confidence of the people of Hong Kong in our judiciary system. Madam
President, this is what this Council is concerned with, rather than how the
Director of Public Prosecutions explained on whether the Secretary for Justice
acted rightly in the way she prosecuted.

Madam President, as this debate today and the facts that lead to the call for
this debate have incited much public concern and it borders on professional
competence, and as the medical and dental professions play an important role in
the nine main professional bodies of Hong Kong, it is imperative that the
medical and dental professions should take a stand. On that basis, a
consultation was done with the major professional bodies of my constituents to
give me a reference on how to vote. Whilst there are divergent views as
expected, most who are willing to take a stand show strong support for the
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motion.

Madam President, with these remarks, | support the motion.
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MR BERNARD CHAN: Madam President, | believe that most colleagues here
have known Miss Elsie LEUNG for quite a long time. Not one of them, even
after Miss LEUNG's controversial explanation of her decision over Sally AW's
case, has questioned her integrity and sincerity in public service. Today, we
have to decide whether to cast a vote of no confidence in this kind lady. I think
most of us feel regret about it, irrespective of our stances.

| have thought twice, if not more, on the notion of "public interest" as
raised by Miss LEUNG in her declaration last month, and the subsequent
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arguments followed by the Government. But | am really sorry to say that | can
hardly share the point of the Administration. | have conducted an opinion
survey among my insurance electors. 65% of them do not accept Miss
LEUNG's reasons of not prosecuting Ms Sally AW. | share their view as well.

Of the respondents to my survey, 38% support the motion whilst 42%
oppose to it. Of those who are against the motion, many disagree with Miss
LEUNG's explanation. But they have yet to lose total confidence in the justice
system in Hong Kong and they do not think she deserves a vote of no
confidence.

However much | share the same view, | think Miss LEUNG has made a
grave mistake in this case. | am afraid that the damage has been done.
People’s faith in the justice system has been undermined, regardless of the
outcome of this motion.

I would like to mention the Government's controversial trading in the
stock market, which has drawn heavy criticism in society as well. The
Financial Secretary, | am obliged to say this, has been defending in a justifiable
manner. His credible arguments win my support, despite the risk of the trading
involved. Now he earns many favourable responses towards his action, even in
the international community. | do believe that his arguments count. But in
the case before us, | am very disappointed of how the Government has been
defending its position. | do not think that any reasonable person can
understand its logic.

Madam President, | do not support the motion. | just hope that Miss
LEUNG has learnt her lesson and will make proper and sensible judgments in
the future. Thank you.
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MR RONALD ARCULLI: Madam President, historically and generally,
Attorney Generals or Secretaries for Justice do not explain or give reasons why
prosecutions are not commenced. The reason is plain. Those who are
appointed to this high office are entrusted with the power to prosecute or not to
prosecute any person with a criminal offence. Indeed, some of our laws
prohibit some criminal prosecutions unless the Secretary consents.

This is the high regard and trust accorded to holders of such office.
Indeed, until this unfortunate incident, the Liberal Party had no reason, no
reason to think otherwise of the Secretary for Justice. But why then are we so
disturbed by her decision in the Sally AW case? | will try to explain.
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The Secretary has told us that there were two reasons why Ms AW was
not prosecuted. First, she concluded that there was no reasonable prospect of
securing a conviction. Second, she said that from the public interest point of
view, she considered it not right to prosecute Ms AW but that she could not do
so likewise with the other three suspects who were members of the management
of the Sing Tao Group.

The Secretary's decision has caused widespread concern, and it is
unacceptable and untenable. The community cannot understand why public
interest was one of the two reasons relied on by the Secretary for not prosecuting
Ms AW. There was widespread concern that there was one law for the rich and
another for the poor. It was particularly unfair to the business community that
her decision caused such widespread concern. It is unacceptable that any
holder of this high office can cause such widespread concern, both in Hong
Kong and internationally, by an untenable decision.

Madam President, | shall now refer to the booklet issued by the
Department of Justice entitled Prosecution Policy Guidance for Government
Counsel. Paragraph 13 effectively says that the first question to consider is the
sufficiency of evidence. The proper test is whether there is reasonable prospect

of a conviction. Next is paragraph 16, and | quote, "...... having satisfied
himself that the evidence itself can justify proceedings in the sense that there is a
reasonable prospect of obtaining a conviction...... Government Counsel must

then (I emphasize the word "then') consider whether the public interest requires
a prosecution.”

Madam President, the position is crystal clear. If there is insufficient
evidence, that must be the end of the matter. Government Counsel will not,
and indeed cannot, consider public interest. Why then did the Secretary not
follow the guidelines set out in paragraphs 13 and 16?

The Secretary tells us that the prosecution policy booklet does not prohibit
consideration of public interest even if there is insufficient evidence. 1 do not
accept that, but even if that were so, why consider something wholly and totally
irrelevant? Furthermore, none of the factors considered by the Secretary and
on which she relied to bring in public interest are amongst the eight situations set
out under paragraph 17.
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Madam President, the matter does not end there. In a letter to me dated
3 March 1999, Director of Public Prosecutions, Mr Grenville CROSS, continues
his gallant defence of a wholly untenable position. He boldly asserts, and |
quote, "The Secretary for Justice's consideration of public interest factors was
entirely consistent with established prosecution policy.” Nowhere does he
refer to paragraphs 13 or 16 that | have referred to.

Even more astonishing is his letters to the 13 countries enquiring about
public interest considerations. Astonishing because the Director makes no
reference to the insufficient evidence as a starting point. What seems to escape
him, and indeed the Secretary, is that both of them simply refuse to accept that
they have ignored their own prosecution policy. On the contrary, they are
attempting to justify the Secretary's decision by asserting that her decision is
consistent with prosecution policy.

On 4 February 1999, the Secretary gave reasons why she departed from
the long-established policy of Attorney Generals not explaining why
prosecutions are brought or not brought. She told us quite rightly that this
policy is not designed to suit the Secretary, that it exists to safeguard the
integrity of the criminal system and to protect the legitimate interests of those
caught up in the system. Despite the Secretary's emphatic statement that she is
not setting a precedent, we have serious concerns as to how an absence of
explanation by the Secretary in a similar case in future will not cast a long
shadow over the criminal justice system.

Madam President, today, there will be no winners, and | mean this
because this is not about politics. This is about the rule of law that we have
nurtured and cherished in Hong Kong for a long time. This is not just about a
grave error of judgment on a decision not to prosecute.

This is also about the Secretary placing herself in a position so that she felt
compelled and indeed justified to depart from established policy. This is about
the Secretary causing widespread concern, about whether all of us are equal
before the law. This is about the Secretary not following the prosecution
guidelines in arriving at her decision not to prosecute. This is about the
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Secretary telling us today that she also considered public interest when in fact
she told us on 4 February that she relied on it as a reason for non prosecution.
This is about the Secretary repeatedly claiming public interest factors were
academic. This is about the Secretary maintaining that she has done no wrong.

Madam President, because of my respect for the Liberal Party and the
Basic Law, | am afraid | cannot continue with this debate, and I shall withdraw
from this Chamber. Today, whatever the result of this motion, there are no
winners. The loser is Hong Kong.
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CHIEF SECRETARY FOR ADMINISTRATION: Madam President, | have
listened very carefully to the views expressed this morning and this afternoon.
It is clear to me that there are strongly held views about the issues that are under
debate. Whilst | do not agree with all the views expressed, | also understand
that these views have been expressed out of a deep concern for the rule of law,
and I hope to tackle this specific matter later on in my speech.

But I have to say at the outset that the Administration opposes this motion.
We do so not because we dispute Honourable Members" right to move and
debate it — | believe that this is the meat and drink of a free society — but
because we find it unfounded and, frankly, unfair to a dedicated and diligent
public servant. Moreover, some Members have brought into question the
commitment of the Government of the Special Administrative Region (SAR) to
the rule of law. | reject this charge outright.
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Madam President, there are two main issues at the heart of this debate.
The first is the Sally AW case and the argument as to whether or not she should
have been prosecuted in the Hong Kong Standard conspiracy trial. The second
revolves around the controversy which followed the ruling of the Court of Final
Appeal (CFA) on 29 January on the right of abode case, and our approach to the
CFA seeking clarification of certain parts of its ruling.

It is not for me to deal with these matters from a legal perspective. That
has already been done by my colleagues, the Secretary for Justice and the
Director of Public Prosecutions. | would only note that | would be the last to
lightly brush aside the views of members of the legal profession on either issue.
| believe that on important legal and constitutional issues, honest differences of
opinion and robust exchanges between our lawyers are entirely healthy and
should continue to be encouraged.

The Sally AW case is a good example of that.  As | have made plain, | do
not intend to add to the clear explanation given on this matter by the Secretary
for Justice on this and several other occasions, other than to emphasize that her
decision rested on insufficient evidence. But | do remind Honourable Members
of her response to the allegation that her decision confirms that people in high
places have received special treatment, or that there is one law for the rich and
one for the poor. The Secretary for Justice vigorously affirmed that nothing
could be more abhorrent to her. And whilst decisions on prosecutions are a
matter for the Secretary for Justice alone, those sentiments are shared equally by
the Administration. We need to be ever mindful of the principle which guided
the late Lord DENNING when he said "Be you never so high, the law is above
you."

In the final analysis, the Secretary for Justice's decision came down to a
matter of judgment. The fact that others might have come to a different
conclusion is neither here nor there. Neither | nor anyone else should second
guess her judgment. Article 63 of the Basic Law makes it clear that the
Department of Justice decides on prosecution, free from interference. We must
observe this article to the letter.
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Madam President, let me now deal with the CFA issue. In the
potentially politically charged atmosphere which followed the CFA's ruling, the
Secretary for Justice went to Beijing to reflect the views of Hong Kong people
and the local legal profession, to explain the ruling and to seek a better
understanding of the concerns of the mainland authorities. Was this the wrong
thing to do? Would it have been better to shout at each other from opposite
sides of the boundary, or worse still, to precipitate a constitutional crisis? |
think not.

Last Friday, the Secretary for Justice gave a full account to the House
Committee of this Council of her recent trip to Beijing and of the application to
the CFA. She explained how she had reflected Hong Kong's concerns and
comments to Beijing. She explained that the application for a clarification was
properly made. There is nothing sinister in giving advance notice to the Chief
Justice of our probable and then firm intention to do so. The Chief Justice,
after all, needed time to assemble his court, including a distinguished judge from
Australia.

The CFA has made it clear that it was acting within its inherent
jurisdiction in issuing a clarification which did not depart from the original
decision. The Secretary for Justice also made it absolutely clear that no
political pressure whatsoever was applied to the CFA. The independence and
impartiality of the CFA remain intact.

No one can seriously suggest that the eminent judges of our CFA would
allow themselves to fall prey to political pressure from this Administration, or
from anyone else for that matter. For myself, and | speak for the entire
Administration, | have nothing but the deepest respect for the CFA. Indeed,
shortly after the CFA has delivered its judgment on the right of abode issue, |
made it clear in a public statement that we respected the CFA's decision and
would act accordingly.

Madam President, as these matters, in particular the constitutional aspect
of a CFA judgment, have created such interest and concern here, in the
Mainland and internationally, 1 hope you will allow me a few moments to try
and put this matter in its proper perspective.

It is but 20 short months since we became an SAR of the People's
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Republic of China under the principle of "one country, two systems", that some
people thought would simply not work, notwithstanding the very detailed
signposts so carefully put in place, firstly by the Joint Declaration and, then, the
Basic Law. The Basic Law is, to all intents and purposes, our constitution. It
Is also, crucially, an instrument of the sovereign. It would be idle to pretend
that the sovereign has no interest in its application.

| think we all agree that the Basic Law provides as firm a foundation as
this community would wish to see our free and open society preserved and
nourished. But it is not perfect. No constitution is. That is why there must
be constitutional mechanisms to adjudicate where there is doubt or discrepancy
or dispute. This fundamental point is further complicated when two such
different socio-economic and legal systems exist within one country.

So, it should come as no surprise that in these circumstances, sooner or
later an issue such as the CFA ruling would trigger the need for debate,
explanation and, dare | say it, perhaps even clarification. The different
reactions to the CFA judgment, both locally and in the Mainland, and our
seeking the necessary clarification, are examples of how we are feeling our way
and finding our own solutions in a totally new order, which involves sensitive
political and constitutional interplay in this bold but novel concept of "one
country, two systems".

At the very beginning of this speech, | rejected outright the notion that this
Administration is not committed to the rule of law. We know precisely what is
meant by the rule of law. We understand and accept that it means the
subordination of the three arms of government, that is, the executive, the
legislature and the judiciary, to legal process and equality before the law. It
also means the absence of arbitrary executive power. The rule of law to Hong
Kong is not a cliche or a slogan. It is the very foundation on which the
community has been built. It has protected our freedom and underwritten our
progress and prosperity.

That is why | can assure Honourable Members that in the matters at issue,
we have acted out of principle, not expediency. We have acted not to
undermine the rule of law, but to observe it, and we have acted not to challenge
the independence of the Judiciary, but out of respect for it. It is only right that
In a debate of this nature, we should consider the significant contribution that the
Secretary for Justice has made to the smooth transition, to the faithful
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implementation of the Basic Law, to upholding the rule of law and the
independence of the Judiciary.

Members should remember that the success of "one country, two systems"
depends on each of the jurisdictions understanding the other's legal system.
In this respect, the Secretary for Justice has played a key role. She has a deep
understanding of both systems. She is able to explain our system to the
mainland authorities and to understand how mainland system differs from ours.
The process of developing mutual understanding and trust is difficult, but it must
be undertaken. The Secretary for Justice has fulfilled this role with sensitivity
and persistence. And | have no doubt that her work in this respect will be
fruitful.

Madam President, this Council is not a court of law, but it is the place
where we make our laws. It is also the place where we synthesize the views of
the community in free and open debate. In that sense, it is a court of public
opinion. We weigh our words carefully and Members cast their votes
conscientiously, knowing that it is not just our own community, but the wider
world outside that judges Hong Kong by these words and actions.

Madam President, a motion of no confidence in the Secretary for Justice is
a most serious matter. Members should not vote in favour of it merely because
they would personally have approached certain questions in a different manner
from the Secretary for Justice. The Administration has full confidence in the
integrity of the Secretary for Justice, and in her commitment to the rule of law.

Madam President, | urge Honourable Members to say ""no" to this motion.

EERBEERE FEEUUERSER  FIEAE 15 p#EESER > RE
HwE A7 20

MISS MARGARET NG: Madam President, | did not mean to make so many
people cry.

I want to thank the Chief Secretary, the Director of Public Prosecutions
and the Secretary for Justice for their response, and everyone who has spoken in
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this debate. Many of these are very strong speeches. | am sure the
Administration will take note of them.

| want to thank those who have given me support, even though some may
not be voting with me. Indeed, before a single vote is cast, the Administration
has already lost. This is a simple motion over a clear issue. | have done no
lobbying. The Administration's lobbying, quantum and method are a matter of
public record. Why do they have to work so hard to convince Members to
have confidence in the Secretary for Justice? Is not the answer obvious?

This is not the place or hour to answer legal or other debating points.
This debate is about matters of principle and conscience. However, | would
like to just respond to one point.

The Director of Public Prosecutions has done a survey of prosecuting
authorities in other jurisdictions. | am not sure what it proves, because the
question posed is quite different from the context we have been debating. But |
note they asked to remain anonymous, and one just cannot follow up.

| have, however, tried to do my own bit of research, and those | asked are
prepared to be named. Mr Dick THORNBURGH, former Attorney General of
the United States says, "He knows of no such public interest grounds for non-
prosecution in our federal system ...... | am aware of no Department of Justice
guidance that would provide the kind of treatment which you referenced."

In the United Kingdom, "Fear of loss of jobs for other people" is not
included under "common public interest factors against prosecution™ in their
Code for Crown Prosecutors. Professor ASHWORTH, the most learned man
in criminal law in Oxford University, thinks that it is highly unlikely that this
ground would be used against a prosecution in the United Kingdom. To his
knowledge, it has never been so used.

Madam President, this debate goes beyond this Chamber and the voting
results. The shock to confidence in the administration of justice is a fact. The
legal profession's strong censure is a fact. These facts have to be faced even
when the debate is over.



kg — 199938 10H
LEGISLATIVE COUNCIL — 10 March 1999 475

| hope, when this debate is over, the whole Administration will be as
energetic and determined in rebuilding that confidence as they have been in
lobbying against me, and will defend the highest standard in the rule of law with
as much devotion as they have defended the Secretary for Justice.

Otherwise, the effect will soon be obvious in the deterioration of the rule
of law. The international community will see it. They will note the change
and realize that Hong Kong is not the place it was, and they would quietly
withdraw from us.

How then would the Chief Executive explain his "victory" this morning?
Perhaps, Madam President, as really a defeat?

Thank you, Madam President.

ﬁ
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Miss Margaret NG rose to claim a division.
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Adjourned accordingly at 21 minutes to Three o*clock pm on 11 March 1999.



