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Report

Report of the Finance Committee on the examination of the Draft
Estimates of Expenditure 1999-2000 (June 1999)

BE

ADDRESS

HBEZEEEZ 99 E 200 5FEMBEEENHRSE (1999 F 6 A)
Report of the Finance Committee on the examination of the Draft Estimates
of Expenditure 1999-2000 (June 1999)

MR RONALD ARCULLI: Madam President, on behalf of the Finance
Committee, | would like to present the Committee's Report on its examination
of the Draft Estimates of Expenditure for 1999-2000, which were referred to the
Committee by you, Madam President, in accordance with Rule 71(11) of the
Rules of Procedure.

The purpose of the examination is to ensure that the Administration is
seeking no more than is necessary for the execution of the policies of the
Government for 1999-2000.

This Report gives an account of how the examination was conducted and
contains the proceedings and the key points of deliberations at the special
meetings held from 16 to 19 March 1999. Prior to the special meetings,
written questions were invited from Members on the Draft Estimates. This
year, a total of 1 616 written questions were raised by Members for the
Administration’s reply. A summary of the number of written questions raised
on the policy areas of the respective policy bureaux is provided in the Report.
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The Finance Committee held a total of six meetings consisting of 17
sessions from 16 to 19 March. All meetings were open to the public.

At each session, the Policy Secretary responsible for the specific policy
area was first invited to brief Members on the spending priorities and provisions
sought. Members were then invited to put questions to the Policy Secretary
and his/her Controlling Officers on the Draft Estimates of Expenditure, and on
the presentation given by the Policy Secretary. Supplementary questions and
requests for additional information were dealt with by the Administration after
the meetings in writing.

Madam President, | would like to express my appreciation to Members for
their enthusiasm in forwarding their written questions. | am also grateful to
Members and representatives of the Administration who took part in very
fruitful deliberations at the series of special meetings. Last, but not the least, |
wish to thank the staff of the Finance Bureau and the Legislative Council
Secretariat for supporting the work of the Committee.

Thank you, Madam President.
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Legislative Intent and Objectives of Articles in the Basic Law
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SECRETARY FOR JUSTICE: Madam President, before replying to the
question raised by the Honourable Member, | wish to clarify the basis on which
the Chief Executive has asked the State Council to seek an interpretation from
the Standing Committee of the National People’s Congress (NPC). Insofar as
the question suggests that the only basis was that "the legislative intent and
objectives are not expressly stated in these articles"”, it does not reflect the true
picture. The circumstances in which the request has been made, as Honourable
Members may recall, were explained in detail in the Secretary for Justice's
statements to the House Committee on 18 May 1999, and in the motion debate
on 19 May 1999.

In the light of the above, | will answer the question which is in two parts.

The first part asks the Government to identify the articles in the Basic Law
in which the legislative intent and objectives are not expressly stated. | regret
that it is not practicable to give a list of such articles. Like constitutional
instruments found in other parts of the world, the Basic Law states general
principles and expresses purposes without covering every detail and defining
every term. The question whether any particular article expressly states its
intent and objectives cannot be answered in the abstract, but is dependent on the
particular questions that need to be answered.
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For example, the current debate on the right of abode involves two
questions, namely:

(@) whether Article 24 para 2(3) of the Basic Law gives the right of
abode to children born of a Hong Kong permanent resident
regardless of whether that parent became a permanent resident
before or after the child"s birth; and

(b)  whether the restrictions on entry into Hong Kong imposed by
Article 22 para 4 of the Basic Law on "people from other parts of
China™ apply to persons who have the right of abode under Article
24 para 2(3) of the Basic Law.

The two articles do not expressly answer those questions. However, the
articles do expressly state the legislative intent on other issues. For example, it
Is clear from Article 22 para 4 who is intended to determine the number of
persons who may enter the Hong Kong Special Administrative Region (SAR) for
the purposes of settlement.

The second part of this question asks whether, in referring to the
legislative intent and objectives of the Basic Law, the Government is referring
only to the legislative intent and objectives of the Basic Law Drafting Committee,
or also to the views of other bodies. Since the Basic Law was adopted by the
NPC, the task of interpretation will involve ascertaining the true legislative
intent of the NPC itself, not of other bodies.

The manner in which the Standing Committee of the NPC ascertains that
legislative intent will be for the Standing Committee to decide. However,
Avrticle 158 para 4 of the Basic Law provides that the Standing Committee shall
consult its Committee for the Basic Law of the Hong Kong SAR before giving an
interpretation of the Basic Law. Whether it should take into account the views
of the Basic Law Drafting Committee, the Preparatory Committee or any other
body is a matter for the Standing Committee to determine.

BHRER L EEEENFHET o EEAILE RS L EFRE R
A& LB BERE - B EF L H (EARE) 19I5 IR EEFHE 2 FE
7w BTG SRR RHE T FW IR 7 ? AR S - 1 R
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SECRETARY FOR JUSTICE: Madam President, the power of interpretation
of the Basic Law is vested in the Standing Committee of the NPC. In the
adjudication of cases, the Court of Final Appeal (CFA) may interpret the
provisions of the Basic Law, and the courts of Hong Kong generally in relation
to matters within the autonomy of the region. But the ultimate power of
interpretation is vested in the Standing Committee of the NPC.

WA E T HOEHEUIREE L L BT EE - 2o
FRREERERE? U FRREAFARRAEELIE -

PRESIDENT: Secretary for Justice, do you have anything to add?

SECRETARY FOR JUSTICE: Madam President, | do not have anything
further to add, but may | try and explain a little bit further. The CFA has
interpreted certain provisions when adjudicating these cases, but that does not
preclude the Standing Committee of the NPC from interpreting the same
provisions.

MR MARTIN LEE: Madam President, will the Government inform this
Council what documents it knows that would enable the Standing Committee of
the NPC to ascertain the legislative intent of the NPC when it promulgated the
Basic Law on 4 April 1990 in relation to these two articles?

SECRETARY FOR JUSTICE: Madam President, | have made it clear that
what the Standing Committee takes into consideration is for the Standing
Committee, and not for the Hong Kong Administration, to determine.

MR MARTIN LEE: My question was not answered. What documents does
the Government have or know that can be relied upon by the Standing
Committee?
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SECRETARY FOR JUSTICE: Madam President, | do not think | have
anything to add to my first answer. It is for the Standing Committee to
determine what documents are relevant to the determination of the
interpretation.

MR MARTIN LEE: It is still not answered. The answer could be the
Government knows that there are no such documents, or the Government knows
of some documents. Madam President, the question is not answered.

EE: FHEHEE FIREBLT  REFRE HEGHEBBNTEEREESE
ffHER HEFEAEXNEREMMAEKEE FEENE#H > ErEEH
NHEHBNEENEEBE AN RE - N HEEEHFHEANBEEER” T
INASE B A AR -

IEp

MR MARTIN LEE: I would thus like to seek a ruling from you.
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SECRETARY FOR JUSTICE: Madam President, | do not think | can answer
that question in the abstract. As to the circumstances in which an interpretation
may be sought, the Administration has made it quite clear that an interpretation
will only be sought in exceptional circumstances. The criteria have not been
specified, although the Administration is prepared to consider whether there
should be criteria, but that is a matter for further consideration and is obviously
a matter of some complexity.
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SECRETARY FOR JUSTICE: Madam President, in the two particular articles
In respect of which an interpretation has been requested, there is justification for
considering that the true intent of those articles is not as reflected in the CFA's
judgment, and it is on that basis that it is thought appropriate and proper to seek
an interpretation from the Standing Committee of the NPC.

IMR{ZEE © 8 Ll REFREMEFERA R R 83 ERIBREE 1
IR EFE LRI AIRBENR T (BARE) WIZIERE? EERARE  HE
BT B B G (AR IE 7

SECRETARY FOR JUSTICE: Madam President, the history of the
understanding in respect of the meaning of these two articles went back even
before the drafting of and the finalization of the Basic Law, all the way back to
the Joint Declaration. As Members will appreciate that the Basic Law is
intended to give effect to the Joint Declaration, and the policies of the People’s
Republic of China in respect of Hong Kong are also set out in the Joint
Declaration, it is therefore entirely permissible to have regard both to the Joint
Declaration itself and to the subsequent discussions in relation to the
interpretation of the Joint Declaration when considering the meaning and intent
of the provisions of the Basic Law.

MISS EMILY LAU: Madam President, the Secretary for Justice has said that it
IS not practicable to give a list of articles in the Basic Law in which the
legislative intent and objectives are not expressly stated, but he has not denied
that such articles exist. | want to ask the Secretary whether the signal that the
Administration is trying to send to the community and the international
community is that, the Administration certainly intends in future to go to the
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Standing Committee of the NPC for further interpretation of these articles, and
also to overturn future verdicts by the CFA?

SECRETARY FOR JUSTICE: Madam President, the Administration has
made it clear on a number of occasions both in this Chamber and elsewhere that
it would only seek an interpretation of articles of the Basic Law in exceptional
circumstances. Clearly, that does not preclude future requests, but nonetheless,
it is intended to mean precisely what it says: It would only be in exceptional
circumstances that a request would be made.

As far as the second part of the Member®s question is concerned, | should
make it quite clear that there is no question of an interpretation overturning the
decision of the CFA. The CFA's decision, so far as the litigants in those
proceedings are concerned, is final and the litigants in those proceedings will, of
course, be given the rights which the Court has determined that they should
have.

MR HOWARD YOUNG: Madam President, during discussions in this
Chamber on the issue, | certainly got the impression that interpretation by the
Standing Committee of the NPC was confined within a certain framework: It
could only be within the Basic Law and the intent.  But last Saturday, we heard
some legal scholars said that they reckoned that interpretation could even have
the effect of actually changing or supplementing the law.

Now, | would like to ask, when the Government on this occasion is asking
for an interpretation, is it very clear that the intent is only to be within the
framework of giving interpretation within the original legislative intent, or could
it actually go as far as actually amending the law or supplementing the law, for
which the door is open, as some scholars have said?

SECRETARY FOR JUSTICE: Well, Madam President, | think that the
scholars to which the Honourable Member referred were talking about the
power of the Standing Committee of the NPC in respect of interpretation of the
laws of China generally. Of course, the Basic Law itself makes express
provision for the amendment of the Basic Law, and certainly the
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Administration’s view is that the power of amendment is the power that is
expressly stated in the Basic Law.

RXIECEER CHEBI AKX E ZGH (EARE) I E R EFH R
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SECRETARY FOR JUSTICE: Once an interpretation is given by the Standing
Committee of the NPC, that interpretation is then binding upon the courts of the
region.

WROKFZHEER  EE O AMELREHEER  BEA L FERFERET —HEEH
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SECRETARY FOR JUSTICE: Madam President, the Honourable Member is,
of course, correct. What the Administration has done is to request the State
Council to ask the Standing Committee to make the interpretation. Whether
the State Council will, in fact, give effect to that request and whether the
Standing Committee will entertain the request are, of course, matters for the
respective bodies. And certainly, | would not wish to suggest that anything
else is the case. So, there is no mechanism by which we can ensure that the
request is indeed considered by the Standing Committee. It is a matter for the
Standing Committee to determine whether it will entertain the request.

MR RONALD ARCULLI: Madam President, as we all know, before the
Standing Committee gives any interpretation, it is quite possible that the
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Committee for the Basic Law of the Hong Kong SAR can be asked to give its
views. If these views are forthcoming from the Committee, will the Government
here receive those views, and if it does, will the views be made public for the
community in Hong Kong?

SECRETARY FOR JUSTICE: Madam President, in my main answer, | made
it clear that it is not just a matter of whether the Standing Committee wishes to
consult. Under the provisions of Article 158, before any interpretation is given,
the Standing Committee must consult its Committee for the Basic Law.
Whether the Committee's views will be made public is a matter for the
Committee and presumably, indeed, for the Standing Committee itself to
determine.

MR RONALD ARCULLI: I thought | asked the Secretary for Justice if the
Administration here receives those views, that is, the views of the Committee of
the Basic Law, will the Government here make it public?

SECRETARY FOR JUSTICE: Madam President, this is very hypothetical
because, of course, we do not know whether the Administration is going to
receive those views, and on what understanding or basis the views will have
been communicated to the Administration, so | really cannot answer that
question at the present time.
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Occupational Safety in Government Departments
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Assistance to Passengers Arriving Outside Operating Hours of Airport
EXxpress

14. MR HOWARD YOUNG: The Airport Express operates from 6 am to
1 am daily. In this connection, will the Government inform this Council
whether it knows:

(@) the number of incoming flights which arrived outside the operating
hours of the Airport Express since the new airport came into
operation; and

(b) the contingency measures that the Airport Authority (AA) has put in
place to assist passengers who arrive outside the operating hours of
the Airport Express in leaving the airport without undue
inconvenience after the necessary immigration and customs
clearance?

SECRETARY FOR ECONOMIC SERVICES: Madam President, we have
consulted the Transport Bureau, Transport Department, Civil Aviation
Department and the AA. Our consolidated replies to the two parts of the
question are as follows:

(@ Upto 30 April 1999, 1 552 incoming flights had landed at the new
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(b)

airport between 1 am and 6 am since it came into operation on 6
July 1998. Of these flights, 722 were passenger flights and the
rest were all-cargo flights and other non-passenger flights.

Outside the operating hours of the Airport Express, taxi services
and over-night bus services are available to enable passengers
arriving during the period to leave the airport. In fact, most of the
passenger flights mentioned in (a) above landed between 5 am and 6
am. After completing the immigration and customs clearance,
most passengers of these flights should be able to make use of the
normal public bus services, which start from around 5.30 am, or the
first Airport Express train.

There are AA duty staff at the Passenger Terminal Building round
the clock. They will provide the necessary assistance if arriving
passengers have any questions on the public transport services
available at the airport.
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Disclosure of E-mail Addresses

18. MR SIN CHUNG-KAI: Regarding the protection of privacy, will the
Government inform this Council whether:

(@)

(b)

()

Internet electronic mail (e-mail) addresses are classified as personal
data under the Personal Data (Privacy) Ordinance (Cap. 486); if
not, the reasons for that;

there are prohibitions on the disclosure of e-mail addresses to third
parties without the authorization of the owners of e-mail addresses;
if not, the reasons for that; and

it is illegal, without the authorization of the owners of e-mail
addresses, to sell directories of e-mail addresses or products
containing e-mail addresses; if not, the reasons for that?

SECRETARY FOR HOME AFFAIRS: Madam President,

(@)

An Internet e-mail address amounts to "personal data" as defined in
the Personal Data (Privacy) Ordinance (PDPO) only if:
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(b)

(1) it relates directly or indirectly to a living individual;

(i)  from the address, it is practicable to ascertain, directly or
indirectly, the identity of the individual. For example, it
may be practicable to identify the individual who holds an
Internet service account if his e-mail address includes his
actual name; and

(i) itis in a form in which access to or processing of the data is
practicable, for example, recorded in a printed document or a
CD-Rom.

An e-mail address falls outside the definition of "personal data" if it
does not meet one or more of the above criteria. For example, the
e-mail address of a company does not amount to "personal data".

The disclosure of e-mail addresses which amount to "personal data™
Is regulated under the PDPO. Pursuant to section 4 and Data
Protection Principle 3 in Schedule 1 of the PDPO, a person shall not,
without the voluntary and express consents of the owners of such
addresses, disclose them to third parties unless the disclosure is, or
Is directly related to, the original purpose for which he collects the
addresses. Disclosure of these addresses without the authorization
of their owners may also be permitted if any of the exemption
provisions under the PDPO applies, for example, where the
disclosure is necessary for the prevention or detection of crimes.

Disclosure of information other than personal data is not subject to
the restrictions imposed under the PDPO.  Whether any
authorization is required for the disclosure is a matter between the
parties concerned.

All e-mail addresses of Internet service subscribers which are held
by an Internet Service Provider (ISP), regardless of whether they
amount to "personal data™, are subject to the condition safeguarding
confidentiality of customer information in the relevant licence
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()

issued by the Office of Telecommunications Authority. The
licence condition prohibits an ISP from disclosing the addresses to
third parties without the authorization of the owners of the
addresses.

It is a breach of the licence condition referred to in the preceding
paragraph for an ISP to sell the e-mail addresses of its subscribers.
Sanctions against an ISP for breach of licence conditions include
financial penalty imposed by the Telecommunications Authority,
suspension or revocation of licence.

On the other hand, for e-mail addresses which amount to "personal
data"”, it is illegal, under the legislative provisions mentioned in the
third paragraph above, for a person to sell them unless:

either

0] the sale is, or is directly related to, the purpose for which
he collects the addresses (please see example in the
paragraph below); or

(i) the owners of the addresses have given voluntary and

eXpress consents.

An example of (i) of the above paragraph is where e-mail addresses
or products (such as CD-Roms) containing such addresses are sold
by persons who collect them precisely for such purposes. Even
though some of the addresses may amount to "personal data", the
sale does not contravene the PDPO. However, if a buyer uses the
addresses that are regarded as personal data for direct marketing
purposes, he must comply with section 34 of the PDPO, the effect
of which is that:

()  the first time he uses the data, he must inform the addresses
that they may opt not to receive any direct marketing message

from him in future; and

(i)  if they so opt, he must stop sending them any such message.
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Depending on the facts and circumstances of the case, a seller of e-mail
addresses may also be subject to other legal liabilities. For example, if
the addresses are copied from a directory and the person who owns the
directory can establish that it is protected under intellectual property rights
(such as copyrights), the seller will have infringed the intellectual property
rights vested in the directory if he sells the copied addresses or the
directory itself without the relevant licence or authorization.
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Establishment of Business Co-ordination Offices in the Mainland

20. DR DAVID LI: It is reported that China is expected to join the World
Trade Organization (WTQO) this year, which may open up new business
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opportunities in the Mainland. In this connection, will the Government inform
this Council whether it will consider setting up business co-ordination offices in
Beijing and other major cities to provide assistance to Hong Kong entrepreneurs
In doing business in the Mainland?

SECRETARY FOR TRADE AND INDUSTRY: Madam President, we
strongly believe that the accession of the Mainland to the WTO will bring about
more business opportunities for Hong Kong as well as other economies. We
are following progress on the Mainland's accession talks with its trading
partners closely and will take into account any latest developments in our
examination of the implications of any final accession package on Hong Kong.

The Hong Kong Trade Development Council has over the vyears
established a strong on-the-ground presence for Hong Kong businesses in the
Mainland. Its 10 offices in major mainland cities, including Beijing, help
Hong Kong companies explore market and business opportunities.  Specifically,
these offices promote Hong Kong products and services, help Hong Kong
businessmen establish contacts and find distribution channels for their products,
and collect and disseminate market information and business intelligence.
When Hong Kong businessmen operating in the Mainland encounter problems,
the offices will try their best to assist, for example, by referring the cases to the
appropriate mainland authorities, organizing meetings with these authorities or
providing information on legal and other professional services available that may
help resolve the problems.

In addition, the Beijing Office of the Hong Kong Special Administrative
Region Government also monitors closely macro-economic developments in the
Mainland, as well as changes to and introduction of trade policies, practices and
measures affecting Hong Kong businessmen.  The Trade Department
disseminates such information to traders through trade circulars and regular
liaison with trade associations.

We believe that the above set up is capable of accommodating greater
demands on our services when the Mainland joins the WTO. We have no plan
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at this stage to create new business co-ordination offices in the Mainland, but
will closely monitor the situation.
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Committee Stage
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ME B 3

SECRETARY FOR THE TREASURY: Chairman, I move that clause 3 be
amended as set out in my name in the paper circulated to Members.

The amendment aims at vesting the authority to make rules in respect of
the conditions of maintenance of electronic accounts in the Secretary for the
Treasury, instead of the Commissioner of Inland Revenue, as proposed in the
Bill. The amendment is proposed in response to an observation made by the
Legal Service Division of the Legislative Council Secretariat to clarify such
rule-making power under the legislation. As the Secretary for the Treasury is
already empowered under the Tax Reserve Certificates Ordinance to make rules
under the Ordinance, the amendment will ensure that similar rule-making power
Is vested in the same public officer.

Chairman, | beg to move.
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Third Reading of Bill
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1999 F Mz (1B5]) BEHEE)
TAX RESERVE CERTIFICATES (AMENDMENT) BILL 1999
SECRETARY FOR THE TREASURY:: President, the
Tax Reserve Certificates (Amendment) Bill 1999

has passed through Committee with amendment. | move that this Bill be read
the Third time and do pass.
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Mr Howard YOUNG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 18 were present, 11 were in favour of the motion and seven
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 15 were present, five
were in favour of the motion and nine against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.

TRE®
NEXT MEETING
EMCRFEEAKG - AGLE 19995 6 B 9 HEHI= T 205 30 5 -

EEERWE 8 44 FIKE -
Adjourned accordingly at sixteen minutes to Nine o*clock.
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Annex |
WRITTEN ANSWER

Written answer by the Secretary for Planning, Environment and Lands to
Prof NG Ching-fai's supplementary question to Question 3

All except the very smallest oil spills have the potential for adverse impact on
the marine environment. The most important thing is to take action as quickly
as possible to contain and clear up the oil.  Such action is taken immediately by
the Marine Department.

When a spill occurs, the Environmental Protection Department and the
Agriculture and Fisheries Department will make an assessment of the potential
Impact on sensitive areas such as beaches, water intakes, fish culture zones,
sensitive ecological areas such as the RAMSAR site and marine parks/reserves,
or on important ecological species such as the Chinese White Dolphins. They
will liaise closely with the Marine Department to advise on the threat the spilt oil
may pose to the marine ecology or other resources, and to agree on appropriate
measures to be taken to safeguard such resources.
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Annex |1
WRITTEN ANSWER

Translation of written answer by the Secretary for Information Technology
and Broadcasting to Dr TANG Siu-tong's supplementary question to
Question 4

In the process of designing its computer system, the Government will draw up
the security design for the system according to the different security
requirements. Computer security devices include in general the installation of
firewall, audit trail and devices for authentication and so on. Since the cost of
installing such security devices has been included in the item of total expenditure
relating to computer system instead of being counted as a separate entry, we do
not have the figure on how much the Government has spent on computer
security devices over the past three years. Similarly, as we have not made a
separate estimation on the amount of money the Government will spend on
computer security devices in the coming three years, we apologize for not being
able to provide the relevant information.
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Annex 111

WRITTEN ANSWER

Written answer by the Secretary for the Treasury to Mrs Selina CHOW's
supplementary question to Question 6

The Commissioner of Customs and Excise advises that in 1998-99, a total of 404
persons involved in the use of illicit fuel were prosecuted.
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Annex IV
ADAPTATION OF LAWS (NO. 11) BILL 1999

COMMITTEE STAGE

Amendment to be moved by the Secretary for Trade and Industry

Clause Amendment Proposed

Schedule 6, By deleting "(1) is amended by repealing "3z i 5 "™ and
section 4  substituting "is amended by repealing "3z /5" where it twice
appears".



kg — 1999 % 6 8 2 H
160 LEGISLATIVE COUNCIL — 2 June 1999

Bf 4 V

(1998 4F ik A E(L B o (5 10 5% ) (RETHE =)

EREZEEERME

EEREEENLInInRE A ORI S

fi& X e A A

2 M CEETRE®R
% 30K
(0) 2 4 fte



kg — 1999 % 6 8 2 H
LEGISLATIVE COUNCIL — 2 June 1999 161

Annex V
ADAPTATION OF LAWS (NO. 10) BILL 1998

COMMITTEE STAGE

Amendment to be moved by the Secretary for Financial Services

Clause Amendment Proposed

Schedule 2, By deleting "in Council®.
sections 3(a)(i)
and (b) and 4
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Annex VI
TAX RESERVE CERTIFICATES (AMENDMENT) BILL 1999

COMMITTEE STAGE

Amendment to be moved by the Secretary for the Treasury

Clause Amendment Proposed
3 In the proposed section 3(1AA), by deleting "he™ and substituting

"the Secretary for the Treasury".



