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DR LEONG CHE-HUNG: Madam President, | rise to support the Second
Reading of this Bill, in particular, the tightening of legal alcohol level in blood
for drivers.

Madam President, this Bill on tightening drink driving, amidst others,
before us this session, can really be a litmus paper of whether some political
parties or perhaps legislators have their integrity to keep their earlier promises
(promises made a few years ago), and whether they could balance their personal
interest and the interest of the public at large.

At present, the law specifies that the alcohol limit of a driver is at 80 mg
per 100 ml of blood. To enhance protection of the public, especially the
Innocent pedestrians, passengers and other sober drivers, it only makes sense to
lower the limit to 50 mg.

The 50 mg limit has actually been promulgated by the World Medical
Assembly since 1993, and is strongly supported by the local medical profession.
Some people may say, "Why not bring it down to zero concentration?" That
means, not even a sip of alcohol if you want to drive. | think the Honourable
Albert HO has mentioned that it is quite impossible to bring it down to zero,
because a lot of food that you eat does have some forms of contamination with
alcohol. Furthermore, studies worldwide in the past decades have indicated
that when alcohol concentration reaches about 50 mg, then drivers® ability to
identify risk, hence clouding one's decision in the many processes of driving
already takes effect. In other words, at that level, the effect takes place. Itis
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based on this scientific reason that | actually moved an amendment in 1995 to
lower the alcohol concentration from 80 mg to 50 mg, but in vain. The
Government objected to it then by saying that they wanted to start off on a
lenient basis, but | have to say categorically that they have missed the boat.

Madam President, there have been many voices within and outside this
Chamber against such tightening. Some claim that it is "draconian”, not
allowing people to enjoy a glass or two of beer. Some say that it is unfair for
those with better capacity for alcoholic influence. But do not forget, the
influence of alcohol varies with different physiological states. If you are tired,
If you have been in this room or under closed walls for two to three days, you
will have some physiological changes. If you have a flu or happen to pick up
something from the Honourable Andrew WONG who has got a flu, the influence
of alcohol to you changes. So, all these comments basically miss the very
Important spirit of the whole issue. It is not about banning drinking, it is
simply to promulgate: "Don't drink if you want to drive. Drink if you like,
drink like a fish if you like, but don't drive.” The medical profession is not
promulgating a puritan lifestyle. Yet, we treasure the lives of many innocent
road users more than protecting the transient drinking joy of some drivers.

Government statistics have indicated that in the past three years, some 77
persons were Killed in traffic accidents involving drink driving. Among these,
39 were drivers found to have consumed alcohol. In other words, you subtract
39 from 77 and you realize that 38 innocent lives were lost with them. Among
these drink drivers, seven were with alcohol blood levels of between 50 mg and
80 mg. If you cut it down to below 50 mg, you would save these seven persons
and also those that they innocently killed. These people would not have been
unnecessarily maimed or have lost their lives if we had introduced the tighter
limit earlier.

Madam President, there are also some people in Hong Kong who believe
that lowering the limit is unnecessary, given that Hong Kong does not have an
extensive highway network and there are statutory speed limits for different
types of roads already. However, in such a small place as Hong Kong, yet with
busy traffic, any mistake or delay in assessing risk or making judgment during
driving may result in serious accidents. The effect of alcohol on a driver's
response ability has been well proven by scientific evidence.
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There are also those who worry that with tightened law, the police would
be prone to abuse their power. Such an argument is tantamount to putting the
cart before the horse. The police have promised that breath tests would only be
conducted on drivers involved in traffic accidents, traffic offences or those that
the police have reasonable grounds to suspect of drinking. If there is any
worry of power abuse, the proper means would be to put it in stricter monitoring
mechanism and not to raise the alcohol level.

Back in 1995 when | moved the amendment to lower the alcohol level, as
I mentioned just now, many legislators agreed with the Government's argument
that since the scheme was first introduced, it should start at a more "lenient"
level, subject to review within a year. Regrettably, it has taken three years
now before a review was conducted. Regrettably, innocent lives have been
wasted during these years. Many legislators in 1995 said that they would
support tightening the law in the future, if experience of enacting the law proved
such a need. Today, | hope that they will honour that promise. After all,
even the loss of one innocent life is too much for anyone to tolerate.

Thank you, Madam President.
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Mr James TIEN rose to claim a division.
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THE PRESIDENT announced that there were 52 Members present, 32 were in
favour of the motion and 19 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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(ZEHRTF)

FiEEEE R ITTE R AFTFR -
Mrs Miriam LAU rose to claim a division.
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EEGEFEAMA 53 AHFE > 28 NBHK > 24 ARY - HREEERERZE
BLUEFEERK - MR EE AR EESEE -

THE CHAIRMAN announced that there were 53 Members present, 28 were in
favour of the motion and 24 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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FiEEE AR ITTE R AFTER -
Mrs Miriam LAU rose to claim a division.
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THE CHAIRMAN announced that there were 53 Members present, 27 were in
favour of the motion and 25 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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FiEEEE R ITTE R AFTR -
Mrs Miriam LAU rose to claim a division.

EREIRE FREREERCHRR RREBGE 3 0H -

2ZEIR FSMLEZERR -

ol

EREIE  MRRAEHE > REHSSR -



TivE — 1999 % TH 16 H

LEGISLATIVE COUNCIL — 16 July 1999 735
MECHEE  WEERE  AEREE - PRKEHEE > FHEHAEE - TR
B REERE  REHER  ROOLEE - RAGEKE BREEA
PRBIANGE S - BB ERE - BMREEE WEMEE REBRE B
B BIPEZRE  =ARER  YHENEE  BHREE GHEEE  F
THEZRE  FREERE WHRERE  AEEERE  HIOURE LEE TR
THHHEE  HILRREE  RYBEZEE - WEEEE  WHEEE -~ fAIAX
B FHEHARE FHRHHEAE 2UERE REEEE  ARBREEA
HEHKE  BEEHRE  FRFRE  RIZSTEE  RELEE =X
HEE EHHURE BFEHEA FEREE FERERKE FZWEA
ZXRTHEE BEEFRAE IR EERE NS

ELZGEFELHREFRERERR

EEGEFEMA 54 ANHFE > 28 NBK > 25 ANYE - HREEERERZ
EBLUEFHER MR EE AR ESEE -

THE CHAIRMAN announced that there were 54 Members present, 28 were in
favour of the motion and 25 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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LT EgEMmMEERBILES -
Council then resumed.
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Mr Ronald ARCULLI rose to claim a division.
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TR CEEHEAERGCARR - RREGE 3 0#E -

EEESUEAERR -

ERE MR RAEREMN HEBETER -

MECHEE  WEERE  AEREE - PKREEE > FHEHAEE - TR
A FEUEA  REEEE - REHEEE  ROOGKE - RAKKREA
PEAEEE WEHEE MEEEE  WRAREEE  WEMEE - RES
B ErEEE BMAEEE  =FREE YENEE BHREE D
HEERE - FLERE  ZEERE  TBREFERE - FAIEERE > BIOUE
BRGEBESEAEER -

THHHEE  HILERREE R E -~ (TIEERE - [AREE - 22X
B mERE REEREE FARINGEE  ZEHERE  KBEBEA
AREHEA  RIAXSEE  REEEE  WEERE  =HEHIEE  HBF
ERE  FEHFER FERFER  HRILIHEE  ETBEEBNRIARERKE

FHEUGEREBEREERR -

THEEMAE L AHE > 29 A& - 22 A% -3 NEH - HRBEESE
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THE PRESIDENT announced that there were 55 Members present, 29 were in
favour of the motion, 22 against it and three abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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Resumption of Second Reading Debate on Bill
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INSURANCE COMPANIES (AMENDMENT) BILL 1999

REFRSHR 1999 F 48 8 HENGEMNRGIER _EERE

Resumption of debate on Second Reading which was moved on 28 April

1999
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REXFERELZREARERFIZE -
THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.

TEgEARRELRETEEBER -
Council went into Committee.
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(199 FTHRIERLE (257) BRHER)
FACTORIES AND INDUSTRIAL UNDERTAKINGS (AMENDMENT)
BILL 1999

REFHBSHR 199 F 1B 2T HENGEWRGIERZEERE
Resumption of debate on Second Reading which was moved on 27 January
1999

RIBER ¢ M08 CRFHAN) 5 21 558 (DK OHE - LA (1999 & T
RIHME (B5]) BOINE) ZRGTHTEHERARS BT OHE @A
GHE -

MR RONALD ARCULLI: Mr Deputy, as Chairman of the Bills Committee on
the Factories and Industrial Undertakings (Amendment) Bill 1999, | wish to
report to Honourable Members the major issues discussed by the Bills
Committee on this Bill.

The purpose of the Bill is mainly to provide for mandatory safety training
for persons employed in the construction and container handling industries.
The Bill also empowers the Commissioner for Labour to make regulations for
the introduction of a safety management system in selected industrial
undertakings, after the Bill has been enacted.

Under the Administration's proposal, proprietors and contractors of
construction and container handling operations can only employ workers who
have attended recognized safety training courses and have obtained the
certificates, which are commonly known as "'green cards". To satisfy this new
requirement, these workers must carry with them the valid certificates while at
work, and must produce the certificates, upon demand by the proprietor or his
agent, or by the occupational safety officer.

The Bills Committee has noted that non-compliance with the above
requirements will be an offence under the Bill, and the maximum penalty will be
a $50,000 fine for proprietors, or a $10,000 fine for workers. To cater for
cases where workers have genuinely forgotten to bring or have lost their
certificates while at work, the Bills Committee has suggested that a reasonable
period of time should be allowed for workers to produce their certificates.
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Members have also advised the Administration to put in place a simple and
convenient system for workers to report loss and to obtain replacement of their
certificates.

The Administration has accepted the Bills Committee’s suggestion and has
agreed to move Committee stage amendments to this effect. However, as the
initial amendments proposed by the Administration did not cover cases where
the demand was made by the proprietor, | have subsequently discussed with the
Administration and the industry on this issue. | am glad to say that, as a result
of the discussion, the industry and the Administration have now agreed that a
reasonable period of time should also be allowed for production of certificates
upon demand by the proprietor or his agent. Relevant amendments will be
moved by the Administration to incorporate this new arrangement.

On the renewal of certificates, the Administration has advised that
workers can apply for refresher training and renewal of certificates six months
before the expiry of their certificates. The Administration has also agreed to
introduce an amendment to provide a defence for the proprietor who has reasons
to believe that the certificate of his worker has not expired.

In view of Members® concern that a proprietor may have to terminate the
employment of a worker whose certificate has expired, the Administration has
clarified that there is no such intention. The Bill only requires that the worker
cannot be employed at the undertaking, on the expiration of one month after the
appointed date, in a post requiring the safety training certificate.

To allay Members® concern that other types of industrial undertakings
may also be added to the Fourth Schedule for the purpose of the mandatory
safety training requirements, the Administration has agreed that such changes
will be subsidiary legislation subject to positive vetting of the Legislative
Council.

Regarding the introduction of a safety management system in designated
industrial undertakings, some members of the Bills Committee have questioned
the rationale of the proposed three-tier system. The Bills Committee is also
concerned whether the Administration can enforce a safety management system
which is to be developed and maintained by the companies themselves.
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In response to members, the Administration has explained the policy
objective of self-regulation of the industry, and has agreed to take into
consideration the views expressed by the Bills Committee and representatives of
the industry, trade associations and professional bodies, before finalizing the
proposed Safety Management Regulation. The Administration has also agreed,
In response to our suggestion, to empower the disciplinary panel to impose a fine,
in addition to other disciplinary powers, on registered safety officers. In this
regard, an amendment will be moved by the Administration.

Mr Deputy, | am glad that the Administration has taken on board many of
the suggestions put forward by members of the Bills Committee. Members will
also address those issues relating to the operation of the safety management
system when the Regulation is introduced into the Council.

With these remarks, and subject to the agreed amendments to be made by
the Secretary for Education and Manpower, | commend the Bill to this Council.
| would also like to say that on occasion. It has not been an easy Bill to
scrutinize, but I am very grateful to the Administration for a fairly open-minded
dialogue that we had during our deliberations, indeed, both inside and outside
this building.

Thank you, Mr Deputy.
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DR RAYMOND HO: Mr Deputy, industrial safety is a particular area that we
need to put in more efforts to make improvement. Compared to other
advanced countries, our records in this aspect have not been too impressive.
Appropriate legislation is required to enhance our industrial safety.

Basically, this Bill serves the purpose. However, | would like to draw
the Administration®s attention to some aspects in the proposed regulations. In
the early stage of their implementation, many workers will be required to
undergo training. Both qualified instructors and approved training courses
should therefore be readily available for workers. It is equally essential that
arrangements for workers to attend refresher courses for renewal of the relevant
certificate should also be considered for the subsequent maintenance of the
system.
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With regard to the responsibility in complying with the proposed
regulations, it is very imperative that there should be a clear delineation of duties
between a proprietor and his employees. More often than not, the employers
get penalized because they are an easy target. A demarcation of duties will be
of assistance to the implementation of the safety regulations. There is already
wide concern that, while the Government fails to appropriately penalize
construction workers in certain circumstances, very often, the employers
become the scapegoats. It is grossly unfair.

On the other hand, the Administration needs to clarify the areas of
responsibilities of various departments concerning the implementation of the
regulations.  According to the Bill, the Labour Department is primarily
responsible for enforcing the proposed regulations. However, the Bill will
apply to construction sites which are subject to other regulations enforced by
other departments under the Works Bureau too. Vis-a-vis the proposed
regulations to be enforced by the Labour Department, there is a "Draft Code of
Practice for Site Safety Supervision" under the authority of the Buildings
Department.  Clarification in this aspect is needed for effective implementation
of relevant safety regulations.

| would also like to urge the Administration to clarify whether the
definition of "construction work" in the Fourth Schedule covers activities
conducted at places other than construction sites. If so, the impact and effects
of the new requirements on the practitioners of the construction industry will be
much greater and wider. This situation might call for more discussions and
consultation with the industry. For perfecting the Bill, the Administration
should consider setting out in detail definitions of "relevant person" and
"relevant safety training course™ as used in the draft.

With these remarks, | support the passage of the Bill. Thank you.

FHEREFFETE -
THE PRESIDENT resumed the Chair.

MR JAMES TIEN: Madam President, | rise to speak in support of the Factories
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and Industrial Undertakings (Amendment) Bill 1999. Both the Liberal Party
and the Hong Kong General Chamber of Commerce support the introduction of
this Bill, especially in the construction and container industry area. On the
point of industrial undertakings for other areas, such as manufacturing industries
in industrial buildings, the Government has already addressed Members'
concerns that these undertakings may be added to the Fourth Schedule for the
purpose of the mandatory safety training requirement. The Administration has
agreed that such change would be subsidiary legislation subject to positive
vetting of the Legislative Council.

We agree that industrial safety is very important for all industries in Hong
Kong. But in recent years, industrial accidents mostly occur in construction
sites or in the container industry, not so much in the manufacturing or the
traditional manufacturing industries, such as textiles, garment making or toys
and so forth. However, we do bear in mind that those industries still have a
substantial presence in Hong Kong and the industrial safety on the part of the
management should be improved. But we do hope that the Government, when
submitting the subsidiary legislation concerning the manufacturing side to this
Council, will give Members a chance to debate further on this.

On the point that is raised by the Honourable Andrew CHENG on
workers' right to refuse dangerous work, | think that we need to strike a right
balance. On the employers® side, they should provide safe working place and
safe working equipment. But on the other hand, if the employers have
achieved doing that, it would be improper if the workers use reasons of
industrial safety to refuse work, because there are certain areas in construction
that can be regarded as dangerous. And if workers have the right to refuse
work on that particular part, the subsequent work will be delayed or simply
could not be carried out. In that sense, how then would a building be actually
completed?

In regard to the manufacturing industry, we also have similar problems
that during a chain of operations, there may be one or two areas which are
regarded as dangerous. And the employer would admit that those job
specifications could be and should be regarded as dangerous. But on the other
hand, if workers should have the right to refuse work after the employer has
provided enough safety measures and equipment and has given enough caution,
it would pose a problem of actually having the project or product completed, and
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therefore would also affect the job prospects of workers that are involved in the
whole sector.

With these remarks, Madam President, the Liberal Party and the Hong
Kong General Chamber of Commerce will support this Bill.
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MR RONALD ARCULLI: Madam President, | rise to speak in support of the
Bill and also to welcome the introduction of a mandatory training programme for
the construction industry. Indeed, | think that it is well known to the
Administration that the "green card system" which is now adopted by the Bill
was first introduced by the Hong Kong Construction Association some years ago.
But at that stage, it was a voluntary programme introduced by the industry. It
was really through many years of hard work and education that part of the
construction workforce is actually undertaking safety training at a voluntary
level. But I think time has long past for the introduction of mandatory safety
training and hopefully, this will go some way towards reducing the number of
Injuries in that particular industry.

Talking about the number of injuries in the industry, | hope that the
Government will be able to at least either confirm or look into the situation of
what | am about to say. From the statistics that we have seen in the past
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concerning injuries in the construction industry, presupposing that the workforce
in the industry is round about 70 000, the numbers look particularly bad. But |
am told that for the workers in what | call the decorating industry, their injuries
are also included in the sector of the construction industry. But the number of
workers in the decorating industry is not included, and | am told that there are
about 130 000. So, if you look at a workforce of 200 000 as opposed to 70 000,
the numbers would look quite different.  So, | think it would be interesting for
us to know this figure before the commencement of the compulsory safety
training programme, so that we can really and truly follow what improvement
there is. Because what | would hate to see is that a change of yardstick after the
introduction of this training scheme might then project a picture that may not be
true, if we then later on added in the decoration workers into the construction
industry workforce.

The second point that | would like to make is that some Members have
spoken about an exemption of firms that have less than 50 employees and this
was indeed raised in the Bills Committee in discussions with the Government.
| put forward an idea to the Government that if they want to expand the safety
management requirement to firms of less than 50 employees, there must be a
number below which it would be impractical to expect safety management
committees and so on and so forth. If we want to help the smaller firms, let us
just pick a number, say 20 or 15, it does not matter what number it is. One
Idea is to have a centralized service where we can put together a unit and you can
privatize this, it does not have to be a government service. These smaller
operations or businesses, instead of being forced out of business because of
inability to comply, can actually hire a service for people to advise them. So, |
would like the Government to think about whether that is possible. But it is all
very well introducing these mandatory safety training programmes. In fact, the
enforcement subsequently is based on current practice. And for current
practice, as Members all know, there are many many more prosecutions of
employers as opposed to employees. If there are 1 000 summonses issued for
an employer, | would be surprised if there is one issued for an employee. So,
after the mandatory programme commences, | think the Administration, as far as
| am concerned, should actually look at it. But after that, some of the
arguments that we have previously heard about the difficulty of identifying
workers and all that should really fall away. Since this Council consistently
advocates a level playing field, enforcement of law, rights and all that, it would
be a good direction to go for the enforcement side to actually look at the
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possibility of enforcing the law not just on the employers, but also on the
employees.

That brings me to the next point and that is a development that has been,
as | have noticed, happening in the last five years. When the Government finds
that it has either no control, lost control or is unable to control certain activities
In our community, two things happen. First, the buck is passed to the
employers, no matter big or small. Secondly, it is passed to the professionals,
like for instance, my colleague, the Honourable Eric LI, who has been
consistently complaining about turning auditors who have a very special
relationship with clients into a whistle blowing exercise, if there is something
slightly untoward in the activities of a commercial organization. And there is a
very unique relationship between auditor and the client, but they have tended to
turn lawyers and accountants into a private police force, if | can put it that way,
to assist the Government. Architects and engineers, too, are to assist the
Government in enforcing the law. We are to blow the whistle on our own
clients. That is not enough. If that is the case, that is one aspect. But the
tendency also is to criminalize all sorts of activities. For the slightest mistake
you make, you are exposing yourself to a criminal prosecution. And it is not
just the actual offender, we now have the tendency that this criminalization
extends to the board and management level. | do not think that I will be saying
anything unfair if | say that the management obviously has a responsibility.
But for someone to be guilty of a criminal offence, there has got to be some form
of active participation in that activity or a deliberate ignoring of responsibility.
The latter class is very unusual. | hope that the Government will seriously
think about this, particularly in the construction industry and in the container
handling industry. Passing the buck does not help and | can only remember on
one incident that I was able to persuade the Democratic Party to actually stand
together with myself and with representatives from the architecture, surveyors
and engineering fields, where we were able to use the same yardstick and said to
the Government, ""Look if you want to criminalize this for the private sector,
criminalize it for the public sector as well." And | think everybody agreed,
including our union leaders present in this Council.

Madam President, when that happened, they withdrew that provision. It
would be a very odd situation where an architect, if he was responsible for a
private sector site, would be subject to criminal sanction, while an architect from
the public sector or from the government side was not, although the wrongdoing
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might have been identical. As to this issue of a level playing field, | really
want to emphasize it and | hope that colleagues will bear this in mind.  All of us
value life, value safety, and there is no question about it. But all you need to
do is to walk around a construction site and look up. If you walk in a
construction site, and the employer or contractor does not provide safety
equipment, prosecute him. But if there is safety equipment there, you have got
to look at the workers.

And that brings me to my last point and that is, the Honourable Andrew
CHENG mentioned about a worker's right to refuse potentially hazardous and
dangerous work. Chairman of the Liberal Party, the Honourable James TIEN,
has already mentioned it, so | will only deal with it very briefly. There are
intrinsically jobs that are dangerous. If a worker voluntarily undertakes that
work, whilst we have to find a balance, we need to make sure that all the safety
systems, as best we can, are provided for his protection. But my question is, if
he undertakes an inherently dangerous or hazardous job, can he take it up and
then turn around and say, "Sorry, | am not working, | do not like climbing
scaffoldings or working at 30 storeys up from the ground™? So, | think that to
find that balance is not easy. But we must try to pursue that. And obviously,
we cannot blindly follow examples that are taken from other countries or
jurisdictions because certainly, as far as the construction industry and the cargo
handling industry is concerned, it is an entirely different situation from
elsewhere. We have a sub-contracting system in Hong Kong and sub-
contractors who employ workers should not be absolved from their own
responsibility for their workers. The responsibility should not just be passed
on to the main contractor and be left at that.

Madam President, with those remarks, | hope that Members will support
the Second Reading of this Bill and ultimately this Bill, but I can say that some
of the remarks that | have made are scratching the surface of the regulations that
will be introduced subsequently.
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EFR-CHERBEERSMCRENAGFREERS  fAEABNRBRRBENVERE > AF
—IRRTERTE > LB - AN HERR > BRFEET -

(EREHET)

EE OKHBFEERET -

(BAE&EEET)

EE RERBEEESEFERELDCRFHER - WEMHAEZESES -

ERERE (ERRAEEN) BmREE -

Rig (BRBRBMEG) BEBAREE
PROPOSED RESOLUTION UNDER THE DUTIABLE COMMODITIES
ORDINANCE

SECRETARY FOR THE TREASURY: President, | move the resolution
standing in my name on the Agenda.

The resolution seeks to amend Schedule 1 to the Dutiable Commodities
Ordinance to exempt from duty certain quantities of alcoholic liquors and
tobacco which are sold to arrival passengers at entry points in Hong Kong. It
aims at implementing the proposal of allowing duty-free shopping on arrival.
Let me explain briefly the background of this resolution.

At present, the Dutiable Commodities Ordinance already exempts from
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duty certain quantities of dutiable goods which are imported into Hong Kong by
passengers of ships, aircraft, trains or vehicles for their own use. However,
such exemption does not apply to goods which are purchased on arrival. As
such, we have not allowed the sale of duty-exempt goods at entry points to
arrival passengers.

We estimate that about 20% to 30% of arrival passengers carry with them
duty-free goods with an estimated value of about $1,200 million a year. Since
at present we do not allow the sale of duty-free goods on arrival, all such goods
are bought outside Hong Kong. Following requests from the Kowloon-Canton
Railway Corporation and the Airport Authority, we have considered whether the
duty-free concessions we have already provided for arrival passengers should be
extended to cover goods purchased on arrival by such passengers.

We believe that allowing the purchase of duty-free goods on arrival would
partly replace the purchase of such goods from equivalent outlets outside Hong
Kong. As the quantities of and restrictions on duty-free concessions are not
adjusted, the proposal should not have any revenue implications. But the
proposal would bring some economic benefits to Hong Kong. This would be
expressed in terms of value-added or income to be generated from the increased
retail, wholesale, and import and export activities in duty-free concessions.
Assuming that 30% of the $1,200 million worth of duty-free goods brought into
Hong Kong annually would be bought in the arrival concessions, we estimate
that the value-added directly generated in the retail, wholesale, and import and
export trades will amount to about $80 million each year.

Besides, the proposal should not significantly affect the sale of similar
duty-paid goods in Hong Kong as it will mainly be made use of by those who
would otherwise have bought such goods before arriving in Hong Kong. In
addition, allowing the sale of duty-free goods on arrival is an international
practice. Hong Kong should seek to remain competitive.

We note that in implementing the proposal, there are two important
operational considerations, namely, crowd control in Lo Wu Railway Station,
particularly at busy times, and the possibility of abuse of the allowances and
arrangements.  On the crowd control issue, the relevant government
departments will work out with the respective operators suitable arrangements
for operating the concessions and will prepare alternative arrangements for peak
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seasons. We will aim to work out an arrangement which would least affect
passenger flow in the Lo Wu Railway Station and would not compromise
customs and immigration controls. On the possibility of abuse, the Customs
and Excise Department will conduct more frequent checking of passengers,
airport and railway staff. The resources involved in this respect should not be
significant and would be absorbed by the Customs and Excise Department.

In the light of the economic benefits that the proposal could bring to Hong
Kong and with the provision of appropriate crowd control and enforcement
measures, we hope that Members would support the sale of duty-free goods to
arriving passengers.

President, | beg to move.
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HZAGE S S - B REAYFHLIT# 5 © "We are told that China and
Britain have reached consensus on nearly all the issues on how Article 24 is to
be implemented after 1 July. The areas of consensus have been published by
each side on its own. There are only a few grey areas where no agreements
have been reached, and we have been told precisely what they are. That so
much consensus has been reached is of course encouraging. But policy, even
widely announced, is not enough. The matter needs legislation because only
the law can establish rights; because only the law is binding on the Government.
Only the law can give real protection by giving the individual a clear basis for
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BERK O ADHEMBEELEREKESL  OIAESEREGCERA "
will support such a Bill so far as it reflects the consensus reached in the Joint
Liaison Group. The Honourable Miss Margaret NG cogently explains the
legal basis of the Government's reponsibility to put such a Bill forward.
There is also overwhelming public demand to fix the right of abode in law
before the handover. That demand reflects the difficult situation in which
Hong Kong people are being placed. No matter how much the Government
tells us otherwise, and | am sure that they do know better, the right of abode
will not be certain or secure until it is established by law." - B{F EFE B F X
FAEMBWMEKITEULT#ES - "(EAREK) B G2 FEUERE
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MISS MARGARET NG: Madam President, | wish to repeat my declaration of
Interest made on other occasions relating to the right of abode issue. | am one
of the lawyers representing mainland resident applicants in various proceedings
before the court.

| oppose the motion of the Secretary for Security and the amendment of
the Secretary for Justice.

Everybody knows what this motion is all about. It is the Government's
first step to remove the effect of the landmark judgments of the Court of Final
Appeal (CFA), with the sole exception that the ruling on the rights of children
born out of wedlock will not be disturbed. However, even this exception is not
out of acceptance of the CFA's ruling, but obedience to the authority of the
Central Authorities in Beijing, who told the Government of the Special
Administrative Region (SAR) that in China itself, discrimination against
illegitimate children had been out-lawed decades ago.

The substance of the motion is to amend Schedule 1 of the Immigration
Ordinance which defines who are the permanent residents of the SAR and have
the right of abode in Hong Kong.
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It is the Basic Law which confers the right of abode, and it does so in
Article 24, which sets out six categories of people who have this right.
Schedule 1 is plainly different from Article 24 para 2, not only in wording but
also in substance, in that someone who is qualified under the Basic Law may fail
under Schedule 1. This is why there is so much litigation.

Take, for example, category (1) under the Basic Law. All it requires is
that you are a Chinese national, and that you were born in Hong Kong. Yet,
under the unamended para 2(a) of Schedule 1, this is not good enough. You
must be born of at least one parent who had settled, or had the right of abode in
Hong Kong before or after your birth.

The amendment now proposed to para 2(a) is said to be more generous
than the unamended version, in that it divides people into two lots: If you were
born before 1 July 1987, no requirement is made on the status of your parents,
but if you were born on or after that date, the requirement stands as before. In
other words, it is still different from the Basic Law, and it is not more generous
than the Basic Law.

So what is the justification for putting in a restriction one cannot find in
the Basic Law?

The Administration claims two kinds of basis. First, it relies on the
"views" endorsed by the Preparatory Committee in 1996. But it is plain that
the proposed amendment differs from the relevant parts of these "views". The
unamended version is, in fact, also different, and as admitted by the
Administration, “'technically wrong" into the bargain.

Secondly, the Administration relies on the law and practice under the
British Administration. Madam President, this is a fundamental error, not only
in law but also in policy.

To state the obvious, no principle is stated in the Basic Law that people
who were Hong Kong permanent residents at the establishment of the SAR are
permanent residents of the SAR. As a matter of fundamental policy, the
conferment of the right of abode under the Basic Law is a reflection of Chinese
sovereignty over Hong Kong. China resumes her exercise of sovereignty over
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Hong Kong. She therefore confers, on this new basis, the right of abode.
Chinese nationals must have special privilege, because this is Chinese soil. So
the first three categories attend to the position of Chinese nationals. If you are
a Chinese national, and if you were born here or have settled here, you have the
right of abode here. And so do your Chinese national children, even if they
were born outside Hong Kong. For non-Chinese nationals, the requirements
are more stringent.

It has been the subject of studies of the Basic Law that the categories are
defined "from scratch™. Dr LIN Feng, a scholar in Chinese constitutional law,
told a panel of the Legislative Council that this is also his view. Of course, the
existing situation before 1997 would have been studied and taken into
consideration. Naturally, some features would be accepted and other features
rejected. It is the conclusion that counts, once the decision is made.

Madam President, | am quite unable to accept the Administration's
adherence to the past, and assumption of the validity of past practice against
clear, right-giving law. Any proposal made on that basis is questionable.
Before the Basic Law is in force, the Hong Kong Administration could give what
rights and with what restrictions it saw fit. After 1 July 1997, we are governed
by a written constitution.

There are two other amendments proposed. One of these relate to
children born out of wedlock. Here, the Administration is a victim of its own
folly. The Basic Law never discriminated against those children. It was the
SAR Government which put discrimination into Hong Kong legislation. The
courts will not have it.  Beijing will not have it.  As a matter of good practice,
the law should have been tidied up as soon as the CFA has ruled, to remove
these unlawful provisions from the Ordinance. We do not need an affirmation
of non-discriminatory treatment, as is presently proposed. This is ridiculous
and makes a laughing stock of the SAR.

The other amendment is to para 2(c), by adding a restriction Article 24
para 2 category (3). Namely, for a Chinese national born outside Hong Kong
of a parent under category (1) or (2), his parent has to have that status at the time
of his birth.
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Again, this restriction does not appear in the Basic Law. So what is the
basis? Madam President, one is struck with the unreasonableness of the
requirement if one compares this with para 2(a) of Schedule 1 which we have
just considered. There, if you are a Chinese national born in Hong Kong, it
does not matter whether your parents became settled in Hong Kong (or acquired
the right of abode) before or after your birth. Yet if you were born outside
Hong Kong — in fact, in the motherland, it became crucial when your parent
has acquired the status. It would only count if the status was acquired before
you were born. What can be the sense of such a thing? Remember, one is
talking about the right of abode here, not nationality.

Now, the Administration relies on authority: the Standing Committee's
"interpretation" of Article 24 para 2(3), and the "views" of the Preparatory
Committee which now seems to have acquired special authority because it is
referred to in the "interpretation™ as "reflecting the true legislative intent".

The exact legal status of the Preparatory Committee's "'views", even after
this reference, is still uncertain, even according to the opinion of so progressive
a scholar as Professor Albert CHEN. | would strongly advise this
Administration to be cautious in relying on this document as a source of law.

The Secretary for Security claims, in her speech introducing the motion,
that "The interpretation of the Standing Committee of the National People’s
Congress (NPCSC) has the same legal force and validity as the Basic Law. The
Basic Law is both a national law and a law of the SAR. The NPCSC's
interpretation has thus already become part of our domestic law". These are
very bold claims. Even Mr lan WINGFIELD of the Department of Justice has
advised a panel of this Council that the legal effect of the NPCSC's
"interpretation" is a matter of interpretation of the Hong Kong courts.

| am exceedingly concerned that today's motion is only a first step.
Indeed its urgency as stated by the Administration is that this is the preparatory
step necessary to the reinstatement of the pre-CFA judgments verification
scheme. The CFA had delinked the Certificate of Entitlement from the one
way permit system because the link is unconstitutional. The Administration is
set to re-link the two on the strength of the NPCSC's "interpretation”. The
Administration has been warned by people other than myself that there is
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ambiguity in the NPCSC's "interpretation™ of Article 22 para 4. This can only
be clarified by the court.

Madam President, on 29 January, | urged the Administration to tidy up
the law and to put in place a new, constitutional process of verification. |
warned that with every delay, the pressure on litigation would increase. At that
time, the Administration saw no urgency to amend the law. It also took nearly
five months to come up with no progress for a new process. There was then no
allegation that the CFA's decision was unclear. Rather the opposite. Yet, as
soon as the NPCSC has reversed the CFA's decision in favour of the
Government, the Administration now says that the time-lag is unsupportable,
and the law must be amended to remove doubt. | must confess that I find this
disingenuous.

I will not connive. And | urge my Honourable colleagues not to support
the motion. The proposed amendments do not help anyone. On the contrary,
they may mislead and cause new hardship and confusion.

The Secretary referred to my speech in 1997. | am prepared to be
corrected by the CFA. She prefers to play games with rhetoric.

No matter what my personal views are of the NPCSC's "interpretation”, |
will have to take its legal effect or the lack of it from the decision of the court.
This is our law. But | would be foolish beyond permission to take it from this
Administration whose blunders to-date are already legendary, and whose interest
in the issue before this Council is hardly less than mine as the other party of the
same litigation before the court.

Thank you, Madam President.

SZRFEE EF O BAAM T ZEEENE > CE5ERKZHFE S FiE
TEFE EmeHABNGEERRE BHEPR Sk ames® - &
ERIFEZERE T 2ZHRAEHMEE KB (EAE) ORE  ZF2
B ARANEREEGLZEGHRE (E4A%) AREX > EHRrEE26H - &
TG i T AN RINERRBE > BEHBZFHN -

i HEBUFE > SRR > 1A F0E A AT 208 — Y] [
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MISS CHRISTINE LOH: Madam President, the Secretary for Security quoted
an old debate back to us. She quoted what | said in particular, so let me start by
responding to that.

Let us just remind ourselves of what that debate was about. The
Honourable Miss Margaret NG was asking the colonial administration to
legislate on who has the right of abode. That was, of course, right and proper.
And as the Honourable Albert HO reminded us, no bill was ever brought. So,
we never had a proper and lengthy discussion. But time has moved on and
what do we have now? We have the Immigration Ordinance of the
Government of the Special Administrative Region (SAR) passed in July 1997,
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we had court challenges and there are yet many more to come, and we have the
decision of the Court of Final Appeal (CFA).

The Secretary for Justice quoted the old debate in order to show, I believe,
that some of us are being unreasonable. Perhaps had she been the Secretary for
Security at that time, she would have found us equally unhelpful by raising the
debate at all. The fact is that we now see that the Basic Law was perhaps too
loosely drafted to express what was supposedly the diplomatic agreement
between Britain and China. It was the Basic Law drafters who did not
adequately express whatever was the legislative intent.  The Standing
Committee of the National People's Congress (NPCSC) has given an
Interpretation on aspects of Articles 22 and 24 of the Basic Law. Whilst the
Secretary for Justice told the Hong Kong people to move with the times and try
to understand the mainland legal system, there remains serious concerns that
there was something wrong with how the NPCSC's power of interpretation
under the Basic Law was used.

The issues involved are genuinely complex, | cannot claim to understand
every single aspect of it, but | have tried to understand them from different
perspectives, of course, including the one proposed by the Government. The
Secretary for Justice was surely right to urge us to learn more about the
mainland legal system. | have tried to do so by learning from mainland legal
scholars. Indeed, what has become a keen area of study amongst local lawyers
Is the mainland legal, constitutional and political systems. The more I dig into
the issue, the more | think that there really are some problems. The question is:
Do we choose to close our eyes to them for the sake of expediency? Firstly,
just exactly what powers does the NPCSC have on interpretation? And
secondly, under what circumstances can they be used?

Mainland scholars believe that the Basic Law is quite clear, the NPCSC
only interprets when the CFA makes a pre-judgement referral asking for an
interpretation. This view makes sense, otherwise, Hong Kong courts would
not enjoy the power to interpret the Basic Law as they have been specifically
empowered to do so under Article 158. Furthermore, that would depart from
China's stated policy that the Hong Kong CFA enjoys the power of final
adjudication on areas within its autonomy.
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Madam President, my conclusion here is that the referral by the SAR
Government remains suspect in law as well as a matter of sound policy.
Secondly, having been asked to interpret, how should the NPCSC do its job?
Should it use its powers under the Chinese Constitution or exercise its powers
under the Basic Law? This is important because there is a world of difference.
The NPCSC's interpretation power under mainland law is to clarify aspects of
the law or to make what is effectively supplemental legislation. However, if
Article 158 is to reflect Hong Kong's own judicial system, as was the intention
of national policy, the NPCSC should use the common law to construe the
meaning of a provision. | wonder if the Secretary for Justice and the Secretary
for Security can confirm whether they agreed with this view. My conclusion is
that in fact, the NPCSC used its power to make supplemental legislation, going
beyond construction. So what do we do? These issues, whether the
Government likes it or not, are hotly discussed and debated among legal circles
in Hong Kong and, | suspect, among legal scholars on the Mainland.

Today, the Government asks us to pass a resolution "'to put beyond doubt™
the NPCSC's interpretation, even though the Secretary for Justice said in her
speech that no amendments are necessary in law. Let us then see whether
passing this resolution in its present form improves things or not. There are
integral matters which are still unclear as were discussed in the Subcommittee.
It had been suggested by Members that the Government should bring to this
Council at the same time, legislative amendments to the Ordinance and the
regulations as well as the application procedures for the Certificate of
Entitlement, before asking this Council to vote on anything. That would
appear to be sensible, Madam President, | wonder what is the haste? In this
whole business about the right of abode, the Government seems to have just
rushed along. Has that helped clarity of the issue? Well, I am not sure. |
am not sure that by passing this resolution today, indeed it serves the declared
purpose that things will be put beyond doubt. Is the Government trying to
pre-empt the Court's own interpretation? Is it going to reduce potential
litigation? | fear not.

Madam President, | continue to remain extremely uncomfortable about
the whole affair.

BEWZE - £F > REBESNKHARLHBERE CAHEEH ) 5 59A fRigH
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Meeting suspended.
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MR RONALD ARCULLI: Madam President, | would like to say at the outset
that the Liberal Party has always held the view that when it comes to the
interpretation of the Basic Law, there are two ways to do it: One is for the
Standing Committee of the National People's Congress (NPC) and the other is
for the NPC itself. Right from the outset in this whole tragic unfortunate affair,
we have always said that we prefer the amendment route, but that was not to be.
Despite that, we support the action taken by the Government. Some of my
colleagues said today that they did not want to go back and look at the past, but
they would like to look to the future. However, | think that when you look at
the future, sometimes looking at the past and seeing whether there are any
lessons we need to learn will be helpful as a guide as to what we do and how we
decide to do things in the future.

This whole affair started with the decision of the Court of Final Appeal
(CFA) on 29 January this year. On 30 January, the next day, the acting Chief
Executive, Mrs CHAN, had this to say, and I think this was the Government's
first response, "We respect the CFA's decision and will act accordingly, but
undoubtedly, the judgment of the CFA will increase the number of persons
eligible for the right of abode in Hong Kong and, in the longer term, we believe,
will put pressure on our services." On 2 February, also as acting Chief
Executive, she said that they realized there was a lot of public concern but that
the Director of Immigration had gone to Beijing to discuss with the relevant
authorities possible follow-up actions, in particular, to get a better idea of the
potential pool of eligible people who can come to Hong Kong. She then also
announced that the Government had decided to set up a special task force and |
quote, "...... to assess the numbers involved and also, in particular, to look at the
demand on various services and how we are going to plan and cope with the
influx of people. Our objective is to ensure that people will come in in an
orderly fashion."

On 5 February, in a press release entitled "Steps to implement CFA's
judgment™, the Secretary for Security had this to say, "Necessary steps are being
taken by the Hong Kong Special Administrative Region Government to
implement the ruling of the CFA ...... ".  On the same day, the Chief Secretary
for Administration met with the media after the first meeting of the task force
and she said, "'l want to stress that | have set up this task force in order to
implement and to comply with the CFA's judgment as regards the Certificate of
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Entitlement Scheme. We also wish, through this task force, to carry out a
careful assessment of the implications of the CFA's ruling on the demand on
various services." | think she told us, at the same time, that the report will
probably be available at the end of July. In other words, theoretically, as of
this moment, the report does not exist yet.

On 26 February, amidst a little controversy, the Government, through the
Secretary for Justice, went to the CFA for clarification. | only mention this
because this is one of the key milestones of this whole saga. The Liberal Party
supported that course of action. What the CFA said is a matter of record and |
do not need to repeat it. But suffice it to say that it respected and could not and
would not be able to challenge the legal authority of the Standing Committee or,
indeed, the NPC itself, which is entirely right. On 28 April, there was a
motion moved by the Honourable LAW Chi-kwong, subject to an amendment by
my colleague, the Honourable Mrs Selina CHOW. It was there for the first
time that the Secretary for Security revealed all the numbers, and the total
number estimated at that time was 1.67 million.

Several days later, the Chief Executive, Mr TUNG, said, "The figures
need to be reviewed and we will do so sometime next week. After we have had
a look at the figures, we will then decide how to go ahead.” On 4 and 5 May,
the Chief Secretary for Administration said, on each occasion, that the
Government had not made up its mind. On 6 May, Honourable colleagues will
recall that the Chief Executive made a statement in the Legislative Council and
he said that no final decision had been made. Members know that we started
our Special House Committee meeting on 6 May and it culminated in the final
and ninth meeting on 18 May, with the government motion to take the matter to
the Standing Committee of the NPC on 19 May, which was passed.

Why have | set out all these? And why are we supporting the
Government? | have set out all these to really say that: Have we in fact gone
through a fair and due process? Have we given the community and this
Council time to adjust and to examine such a difficult question? Time cannot
always be given in terms of what we, as a Council, would like. And we, as a
Council, obviously in these special circumstances, reacted. Between 6 and 18
May, we had nine meetings. So, there we are. | think the Chief Secretary for
Administration also said on 19 May that she was aware we had perception
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problems of the rule of law and perhaps our autonomy might be eroded. She
said that we would need to carry on to explain our position and our case. |
think that she is entirely right. But what | am really trying to say to Members
and to people whom are affected in this whole process is that, we had several
months of a lot of busy activities between Hong Kong government officials and
officials from the Central Government, but Hong Kong itself had a very short
period of time to deal with the problem. So, when some of my colleagues
appear annoyed, when some members of the public appear to criticize the
Government, for myself, | think | can perfectly understand that. Because,
obviously, in such an important matter as the rule of law and as the future of
possibly millions of children of Hong Kong residents being affected, two weeks
are not a very long time for people to decide such an important issue.

But we did not have the luxury of time because the Government chose the
fastest route to solve the problem. | think, in fairness to the Government, that
there was a fair bit of outcry from the public who were obviously concerned
about the huge influx. 1 do not think that | have heard a voice in this Chamber
to say that we welcome each and every one of the persons who might have been
entitled, and | emphasize "might have been entitled", to come and live in Hong
Kong. So, we should really be honest with ourselves and honest with the
people who think that they still have a dream and that they might still be entitled
to come. If we cannot afford to sustain that, and | remember at the first
meeting | said to the Secretary for Security, "Maybe, if we have to take
everyone, we will have to use some form of lateral thinking.”" | mentioned the
possibility of Macau as a choice. If people wanted to go to Macau voluntarily,
Macau would have been one possible solution. Not a solution to the whole
problem because | do not think Macau can take 1.6 million either, but it would
have been an alternative. It would have been a choice.

Anyway, Madam President, | do not really want to delay today's
proceedings too long and | will close with these words. | do not know what
passing of today's resolution will bring in terms of litigation. You have quite
rightly pointed us in the right direction to say that we must not say anything that
might prejudice the position of any of the litigants in this matter. Maybe what
we do, maybe what the Standing Committee of the NPC has done, will hold in
our courts, maybe it will not. Maybe the NPC might yet have to intervene by
way of an amendment, | certainly hope not. Because, as a community, we have
gone through fairly heavy buffeting, both in terms of the economic situation and
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in terms of the legal situation in Hong Kong. | hope that we will get a little
respite and | hope that although there is no perfect solution to this tragedy, at
least there is a solution.

With those words, Madam President, | repeat that the Liberal Party will
support today’s motion.
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THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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Mr Albert HO rose to claim a division.
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THE PRESIDENTannounced that there were 57 Members present, 35 were in
favour of the motion, 20 against it and one abstained. Since the question was

agreed by a majority of the Members present, she therefore declared that the
amendment was carried.



