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Report of the Public Accounts Committee on the Reports of the Director of
Audit on the Accounts of the Government of the Hong Kong Special
Administrative Region for the year ended 31 March 1999 and the Results of
Value for Money Audits (Report No. 33)

MR ERIC LI: Madam President, on behalf of the Public Accounts Committee
(PAC), I have the honour to table our Report No. 33 today.

According to the Audit Ordinance and the Paper tabled in the Provisional
Legislative Council on 11 February 1998 on the Scope of Government Audit in
the Hong Kong Special Administrative Region — "Value for Money Audits", the
Director of Audit's Report on the Accounts of the Government of the Hong Kong
Special Administrative Region for 1998-99 and his Report on the results of value
for money audits completed between March and September 1999 were submitted
to the President on 29 October 1999 and tabled in the Legislative Council on 17
November 1999.

The PAC Report No. 33 contains three main parts:

(a) the PAC's assessment of the actions taken by the Administration in
response to the recommendations made by the PAC in Report Nos.
30 and 31;

(b) the observation of the PAC on the Report of the Director of Audit
on the accounts of the Government for the year ended 31 March
1999; and

(c) the conclusions reached by the PAC on the Director of Audit's
Report on the results of value for money audits completed between
March and September 1999 and tabled in this Council on 17
November 1999.

The PAC has examined in detail the Report of the Director of Audit on the
Accounts of the Government of the Hong Kong Special Administrative Region
for 1998-99. We have noted the continuous improvements made to the
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presentation of the Government's Accounts and would like to express our
appreciation of the efforts made by the Administration in this regard.

The PAC has decided to study in detail seven of the subjects raised in the
Director of Audit's Report No. 33. The Report tabled today cover our
deliberations on four subjects, that is, the use of energy-efficient air-conditioning
systems in Hong Kong, the management of on-street parking spaces and parking
facilities, the administration of allowances in the Civil Service, and the
Government's administration of sale of land by tender.

Examination of the other three subjects has commenced, but the reporting
of our deliberations has to be deferred to a later date.

The PAC originally planned to hold a public hearing on "The refuse
collection service of the Urban Services Department” in December 1999. We
eventually decided to postpone this in view of the then widely anticipated
reorganization of the provision of municipal services. As it turned out, the now
restructured bureau and department will be in a better position to deal with some
of the issues raised in the Director of Audit's Report. The PAC has considered
it appropriate to allow them sufficient time to prepare for a proper response.

We also held two public hearings in December 1999 and January 2000 on
"Water purchased from Guangdong Province". Because of the complexity of
the various issues raised, the need to examine the evidence in detail and the time
it takes to analyse the documentary evidence, we still find ourselves not in a
position to make a full report on this subject.

As for "Management practices of the Vocational Training Council”, the
PAC considers that the response given by the Executive Director of the
Vocational Training Council in the Director of Audit's Report to be far from
adequate to enable us to ascertain the relevant facts and arguments. We are
continuing with our inquiries in the light of additional information provided by
the witnesses during and subsequent to the public hearing.

We have decided to hold further public hearings, which have been
scheduled for the second half of February, to receive further evidence on these
three subjects. Notwithstanding the above necessary delays, we are making the
best endeavours to finalize our report to the Council at the earliest opportunity.
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Turning to the four substantive issues which are covered in this Report, I
would like to dwell first on the sale of government land by tender. Land is a
very scarce public resource in Hong Kong. The sale of government land
represents a significant source of public revenue. Thus, a high degree of
integrity in the system of selling government land by tender is crucial in the
protection of public revenue.

Seen in this light, the PAC is dismayed to learn that, in conducting the
tender of the Kowloon Bay site and Ap Lei Chau site in 1997, though the
Government was empowered by the Conditions of Sale to recover all losses from
the purchasers, it could not do so because when the successful tenderers
defaulted, they did not have any substantial assets against which a claim could be
meaningfully made. As a result of the Government's failure to exercise its right
to vet the financial ability of the tenderers and to secure a guarantee from the
purchasers' parent or associated company to safeguard the public revenue, the
Government suffered a loss of over $400 million.

The PAC notes that, to forestall the recurrence of such a state of affairs in
future for the sale of Private Sector Participation Scheme sites and other sites
involving government facilities, the Director of Lands has undertaken to ensure
that tenderers will be required to submit their tenders with statements of their
financial and technical ability, and a parent or associated company guarantee
upon the award of a tender. We consider that it is incumbent upon the
Administration to strictly enforce the requirements in the Tender Notice. In
order to provide additional safeguards to protect the Government's interest in the
long run, we also urge the Administration to conduct a public consultation
exercise with a view to identifying the best method for protecting the
Government's interest without dampening the market's interest in land sale
tenders.

The PAC also examined in detail the sale of the Ma On Shan site for hotel
development. This sale was effected in 1997 to 1998, when the Asian financial
crisis struck Hong Kong. The adequacy and fairness of the tender price of
some $120 million have been the subject of much public discussion.

The PAC notes that the Ma On Shan site was one of the two sites
earmarked in a trial scheme specifically for hotel development. This is part and
parcel of the Government's policy to encourage hotel developments to support
the tourist industry. Against this background, and having regard to the
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evidence obtained at the public hearing and the written evidence subsequently
provided by the Administration, the PAC has concluded that the sale of the Ma
On Shan site should be viewed in perspective and the exceptional circumstances
which prevailed at the time. We accept that there was no evidence to suggest
that the Administration had departed from its land sale policy. The
Administration had followed due process in tendering the site and the award was
considered acceptable by the Central Tender Board.

The PAC believes that the crux of the problem lay in the fact that the
Administration had not adjusted the valuation of the Ma On Shan site for
determining the tender deposit, by taking into account the effects of the Asian
financial crisis and the potentially high construction costs due to the presence of
cavernous marble. We also believe that the unrealistically high tender deposit
required had sent a misleading message to the market and might have deterred
some potential tenderers from participating, thereby dampening competition and
missing the opportunity to realize the full potential value of the site.

The PAC expresses serious concern that the Executive Council was not
fully informed of the potential loss of revenue in zoning sites for hotel
developments. We are also concerned that despite the significant changes in the
hotel and tourist industries and the limited interest in the tender exercise, the sale
of the Ma On Shan site had not been referred back to the Chief Secretary's
Committee for its reconsideration as to whether it was really appropriate to
award the tender at that time. The PAC believes that communication within the
Administration could have been made more effective among the Central Tender
Board, the Secretary for Economic Services, the Secretary for Planning,
Environment and Lands and the Chief Secretary's Committee in assessing the
outlook of hotel and tourist industries and in dealing with the sale of the site for
hotel development. As in the present case, it would have been much more
satisfactory if the public can be assured with evidence that all the parties involved
in making this important decision are being kept fully informed of the latest
policy and financial considerations.

The PAC has examined in some detail the administration of seven types of
allowances covered by the Director of Audit's report with a view to ensuring that
any allowances to be retained would be well justified and that those which no
longer serve a useful purpose would be abolished or adjusted to achieve savings.
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We are seriously dismayed that the Administration has failed to abolish
outdated allowances although it has long been aware that the allowances have
become outmoded and no longer justified in present-day circumstances, and that
the Administration has taken limited initiative to review individual allowances
and the system of administration of allowances in the Civil Service.

The PAC is also dismayed that the Administration has adhered strictly to
the practice of "non-deprivation of existing benefits" where serving officers are
allowed the options of retaining the existing benefits and of receiving new
benefits. The Administration has adopted the convention of not altering
unilaterally the conditions of service without agreement by the staff side,
notwithstanding the fact that there are legal grounds on which the Government
can modify the terms and conditions of service and that there is a well-
established procedure for resolving disputes with the staff associations should
those occur.

We urge the Administration to adhere to the established procedure for staff
consultation. We believe that the staff associations will act reasonably and
positively if the Administration formally puts up the justifications and proposals
for altering the allowances through the consultation mechanism, as evidenced in
the proposals for altering the Home-to-Office Travelling Allowance and the
Furniture and Domestic Appliances Allowance.

I will not go into detail the PAC's observation and recommendation on the
allowances covered in the Director of Audit's Report. In sum, we consider that
it falls on the Administration to set in motion a programme to review regularly
the justifications for individual allowances from a policy level, so as to ensure
that the system of allowances continue to serve a useful purpose and does not
become ossified. In so doing, we urge the Administration to conduct formal
staff consultation with a high degree of transparency in accordance with the
established procedure, with a view to working out a timetable for abolishing the
outmoded allowances, paying due regard to the Director of Audit's concerns,
value-for-money considerations, accountability for public expenditure,
prevailing human resource practices in the private sector and, last but not the
least, the staff reaction. We also hope that the Administration will continue to
discuss the review on allowances with this Council and to report regularly on the
progress made.
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In addressing the issue of on-street parking, the PAC evaluated whether
the policy on metering of on-street parking spaces had been implemented
faithfully, whether there was room for improvement in administering the
contract for the management of parking meters and what would be the
appropriate type of electronic parking devices to install.

We note that the policy of metering on-street parking spaces is based on
traffic management grounds and that these should not be overridden by
revenue-raising considerations. However, we are concerned that the
Administration's metering policy, which is predicated on first identifying the
need and then exercising control to meet traffic management objectives, may
contradict the policy aim stated in the 1981 Executive Council Memorandum,
which is to extend metering to all parts of the urban areas and the New Towns.
Even if we accept the Administration's claim that the policy in force is based
solely on traffic management grounds, we are dissatisfied that for over 30 years,
the policy of maintaining a 15% availability rate of on-street parking spaces has
not been fully implemented, and for nearly 20 years, the Administration has not
conducted comprehensive utilization surveys to ascertain traffic management
needs to meter parking spaces in built-up areas.

In view of the above, the PAC has recommended that the Secretary for
Transport should clarify the policy with the Executive Council, and that the
Administration should conduct periodical surveys to monitor the utilization of
non-metered spaces on Sundays and public holidays. A decision on metering
should then be made on the basis of these surveys and in consultation with the
District Councils.

The PAC's findings and conclusions on the use of energy-efficient air-
conditioning systems are detailed in the Report. 1 would only wish to highlight
a few key considerations here. The PAC expresses strong dissatisfaction that
the Director of Water Supplies has refused to lift the ban on the use of mains
water for air-conditioning purposes after the Water Supplies Department had
reviewed the subject in 1995. This decision is surprising in the light of the
following facts:

- industrial consumption of fresh water has been declining since the
early 1990s;

- there is a steady supply of fresh water from Guangdong; and
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- there is a substantial forecast surplus of fresh water supply from
1999 to 2012.

We are dismayed that the Administration still saw the need to embark on a
consultancy study in 1998 to assess the feasibility and economic justifications for
the wider use of water-cooled air-conditioning systems (WACS). The truth
should be plain for all to see. The case for this has already been supported by
professionals in the field and the Energy Efficiency and Conservation Sub-
Committee (EECSC). We concur with the views expressed by some members
of the EECSC that it was a waste of time to carry out a feasibility study on the
adoption of WACS. We also consider that the consultancy study will cause
unnecessary expense and delay in promoting the wider use of WACS.

The PAC acknowledges the Secretary for Planning, Environment and
Lands' support for the implementation of more energy-efficient WACS,
particularly the sea-water district cooling system. We urge the Administration
to expedite its efforts in promoting and facilitating the wider use of WACS in
Hong Kong. We consider that, instead of undertaking a feasibility study, the
Administration should take the following practical steps, supported by technical
advice from professional consultants if necessary, to:

- relax the ban on the use of mains water for air-conditioning
purposes, as the Water Supplies Department has already confirmed
that there would be sufficient capacity in water treatment works by
2001;

- ensure that a proper system is in place to monitor the design,
operation and maintenance of water cooling towers to safeguard
public health, in particular the prevention of Legionnaires' Disease;
and

- consider the establishment of a registration and licensing system, so
as to ensure that the 12 000 cooling towers in existence, and any
future ones, will be up to the requisite standards of public safety.

Madam President, in this Report, we have dwelt on a variety of issues
ranging from the sale of government land to usage of on-street parking spaces.
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But one common thread runs through these various themes, and that is the
concern which is shared by all, including the Government and this Council, that
public resources should be put to the best possible use and that the Government's
financial interest is reasonably protected for the benefit of all. Throughout the
years, the PAC has approached its mission with the sole aims of raising the
standards of the administration of public finance in Hong Kong and safeguarding
the public's interests in this regard.

I would like to acknowledge that, pursuant to the PAC's previous report
on "Footbridge connections between five commercial buildings in the Central
District", the Administration is taking action to implement footbridge
connections between various commercial buildings in Central. Construction
works for a footbridge across Queen's Road Central commenced in July 1999,
and building plans for another footbridge across Wyndham Street have been
approved. Both footbridges are expected to be in place to serve the public by
2001. Likewise, following the PAC's deliberations of the Director of Audit's
report on "Control of obscene and indecent articles by the Television and
Entertainment Licensing Authority", the Television and Entertainment Licensing
Authority has compiled a guidance manual for its inspection staff on how to take
enforcement action. The Authority has stepped up its work on monitoring
pornographic video compact discs in routine surveillance inspections. The
PAC welcomes the positive and constructive response on the part of the
Administration on these fronts. We would invite the Government to receive
this Report in the same spirit.

Madam President, I take this opportunity to record my appreciation of the
contributions made by members of the PAC in our deliberations. Our
appreciation also goes to the representatives of the Administration who have
appeared before the PAC for their input. Last but not the least, we are grateful
to the Director of Audit and the staff of the Legislative Council Secretariat for
their unfailing support and hardwork.

Thank you, Madam President.

TR BB AEARENEREDRSEE 199899 FHAATHS -
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Scheme to Switch Taxis Running on Diesel to Liquefied Petroleum Gas
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Developing West Kowloon Reclamation Area into an Art and Entertainment
District
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Provision of Legal Aid to Owners' Corporations
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Disciplinary Action against Civil Servants for Misconduct

19, DR DAVID LI: Madam President, in 1999, there were 300 civil servants
against whom disciplinary action for alleged misconduct was recommended by
the Independent Commission Against Corruption (ICAC). This figure is 61%
higher than the corresponding figure in the previous year. In this connection,
will the Government inform this Council of:
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(a) the reasons for the increase; and

(b) the additional measures it will adopt to tackle the problem?

SECRETARY FOR THE CIVIL SERVICE: Madam President, according to
the records of the Civil Service Bureau (CSB), the numbers of officers referred
to government departments by the Operations Review Committee (ORC) of the
ICAC in 1997 and 1998 were 356 and 375 respectively. In 1999, the total
number was 303, out of whom 182 were recommended for
disciplinary/administrative actions and the remaining 121 for information. The
182 officers when compared to the 176 officers recommended for
disciplinary/administrative actions in 1998, represents only a slight increase of
3% in 1999.

The Government takes a serious view of the cases referred by the ORC of
the ICAC. Upon receipt of the referred cases requiring follow-up action, the
Head of the department concerned will examine and investigate each of them
thoroughly to decide if any disciplinary or administrative action should be taken.
They are required to handle the cases promptly and to report the progress to the
CSB and to the ICAC for the information of the ORC.

The Government is committed to stamp out all corrupt and improper
practices in the Civil Service. Apart from taking serious and prompt action on
the referral cases mentioned above, the Government promotes high standards of
conduct and integrity among civil servants through the following education,
training and prevention efforts:

(a) stepping up the educational and training programmes for both new
recruits and incumbent officers by organizing regular briefings and
seminars on anti-corruption legislation and other good management
practices;

(b) providing full support to the ICAC in its regular reviews of the
operational procedures and practices in various departments with a
view to strengthening monitoring control and identifying preventive
measures against improper practices;
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(©)

(d)

punishing any act of corrupt and improper practice. The
Government is now reviewing the existing disciplinary mechanism
for civil servants in order to enhance the effectiveness of
disciplinary action against officers involved in improper practices;
and

forming jointly with the ICAC a Task Force to launch in 1999 a
two-year programme entitled "Civil Service Integrity Programme"
to assist departments in drawing up internal guidelines on the
standards of conduct expected of their staff.

EREARZRENANRINEREROAR
Study on Manpower and Training Needs of Information Technology

Industry
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First Reading of Bills
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LEGISLATIVE COUNCIL (AMENDMENT) ORDINANCE 1999
(AMENDMENT) BILL 2000

(AR EAHESR)
TOWN PLANNING BILL

(TEEZREHAER)
URBAN RENEWAL AUTHORITY BILL

€2000 F2EY (BFT) ERAEXE)
BUILDINGS (AMENDMENT) BILL 2000

€2000 FEM®IZE (BFT) RBHIESE)
ROAD TRAFFIC (AMENDMENT) BILL 2000
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(2000 =R E /MR (1B5T) IRBIEZE)
EMPLOYEES' COMPENSATION (AMENDMENT) BILL 2000

(EREHESE)
BROADCASTING BILL

2000 FRER MR (E5T) EHAESR)
FAMILY STATUS DISCRIMINATION (AMENDMENT) BILL 2000

2000 Fre B E W (1B5T) IRBIEZE)
NOISE CONTROL (AMENDMENT) BILL 2000

(2000 FREREERSE (185]) ERAER)
SECURITY AND GUARDING SERVICES (AMENDMENT) BILL 2000
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(2000 2y (BR]) HROIEZR)
(2000 BB 2@ (BE]) WREIEZ)
(2000 £ B fH(E (BET) BRBIEZR)
(EEGROIEZR)
(2000 F 5Pz fa A B (BET) BRBIEZ)
(2000 Fp B H (BRT) BRBTE =)
(2000 ERZ K& e (BR]) HROIEZXR) -

1R P B 75 Bl o IR (FEMAI) B 53 IR ()M IE » Zap L HF
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Bills read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.

FEE_E
Second Reading of Bills

ERE - ExE: -
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ROAD TRAFFIC (AMENDMENT) BILL 2000
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2000 FxRER R (Z5T) EHAESR)
FAMILY STATUS DISCRIMINATION (AMENDMENT) BILL 2000

SECRETARY FOR HOME AFFAIRS: Madam President, I move that the
Family Status Discrimination (Amendment) Bill 2000 be read a Second time.

The Family Status Discrimination Ordinance (FSDO) was enacted on 26
June 1997. The FSDO prohibits discrimination on the ground of family status
in certain fields of activity, such as employment. Apart from their employees,
it is common practice for some Hong Kong employers to extend certain
employment fringe benefits, such as medical and dental benefits, to the spouse
and children of their employees, even though this is not required by law. It has
not been our intention that the FSDO will require employers to afford benefits to
all immediate family members in the care of their employees if such benefits are
granted. In fact, Part 2 of the Schedule 2 to the FSDO already provides for
some exceptions in relation to housing, education, air-conditioning, passage or
baggage benefits or allowances. However, we are aware that there is a body of
legal opinion which considers that there is an alternative way of interpreting the
FSDO, namely, it is unlawful for an employer to restrict benefits to only some
but not all immediate family members in the care of his employees. According



g — 2000 2R 16 H
90 LEGISLATIVE COUNCIL — 16 February 2000

to this interpretation, the list of exceptions in Schedule 2 is not sufficient to cover
all situations in relation to the provision of benefits and allowances. In order to
comply with the FSDO, the employer has two options. The first is that he can
provide the benefits to all the immediate family members in the care of his
employees. The second is that he may withdraw all the benefits currently
offered in order to avoid infringing the FSDO. The first option will be very
costly and therefore unlikely. The second option will mean that the employees'
family members will lose the existing benefits.

The Family Status Discrimination (Amendment) Bill 2000 serves to
remove any uncertainty in this area. Clause 2 of the Bill puts in place an
exception which clarifies that it is not unlawful for a person to accord differential
treatment in the way he affords any of the immediate family members in the care
of his employees, contract workers or commission agents direct or indirect
access to benefits, facilities or services. In other words, it is not unlawful under
the FSDO for an employer to afford benefits only to one or more, but not all,
immediate family members in the care of his employees. To put beyond doubt
that it has never been our intention to require an employer to provide benefits to
every immediate family member in the care of his employees, clause 1(2) of the
Bill provides that the amendments should be deemed to have come into operation
when the FSDO took effect, that is, 21 November 1997.

Finally, I would like to reiterate that the Bill seeks to remove uncertainty
over the interpretation of the FSDO in relation to the provision of benefits to
immediate family members of the employees. It will not take away any
legislative protection or benefits that are currently enjoyed by the employees
themselves.

Madam President, with these remarks, I commend to Members that this
Bill be read a Second time. Thank you.
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CONSULAR RELATIONS BILL

REFBRENR 199 F 128 S HBBENKRAEXE _FBEE
Resumption of debate on Second Reading which was moved on 8 December
1999
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MR RONALD ARCULLI: Madam President, I rise to speak in my capacity as
Chairman of the Bills Committee on the Elections (Corrupt and Illegal Conduct)
Bill.

The Elections (Corrupt and Illegal Conduct) Bill is introduced to replace
the Corrupt and Illegal Practices Ordinance (CIPO) which was first enacted in
1955. The object of the Bill is to ensure clean and honest elections by
prohibiting corrupt or illegal conduct.

The Bills Committee held 24 meetings with the Administration. The
majority of the amendments to be introduced by the Administration are made to
address the various concerns and comments raised by members of the Bills
Committee. I shall now report on the main deliberations of the Bills Committee
under different headings.

Application of the Bill

On the scope of the Bill, some members consider that the provisions of the
Bill should also apply to the elections of the Chief Executive and Village
Representatives in the New Territories. The Administration initially did not
consider it necessary to do so at the present stage, pending the introduction of the
necessary legislation in respect of the arrangements for these elections.
However, in view of some members' firm views that the Bill should cover all
public elections, the Administration has subsequently agreed to amend the Bill to
cover the elections of the Chief Executive and Village Representatives.

Voluntary service

Voluntary service is a controversial subject on which the Bills Committee
has had many discussions. The Bill proposes that the definition of "election
donation" should include "any service provided free of charge to or in respect of
the candidate or group by a person whose occupation involves the provision of
that kind of service". Some members have serious reservation about the
definition and are quick to point out the irony that free legal advice provided by a
lawyer to a candidate will be counted as election donation, whereas the same free
legal service provided by an ordinary person will not.
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The Administration has explained that under the Electoral Affairs
Commission's guidelines for the 1998 Legislative Council Election, "volunteer
work" is an election donation and counted towards election expenses at a fair
estimated value if it is "the work normally undertaken by the individual and
during such time for the purpose of earning income or profit". However,
members note that the relevant guidelines are not reflected in the existing CIPO.
They are, therefore, concerned about the policy intent of the existing law and
whether the Bill has attempted to introduce any policy changes. Many members
are also concerned about the difficulty in determining the types of voluntary
service that should be counted as election donation and the fact that failure of a
candidate to lodge a return on election expenses and election donation is an
offence under the Bill.

The Administration has explained that the purpose of treating certain
voluntary service as election donation is to provide a level playing field for all
candidates at an election. To address members' concern, the Administration
has come up with a revised proposal. Under the proposed arrangement, a
candidate does not need to include in his election return voluntary service
provided by a person personally and voluntarily, if the person's occupation is not
related to the service; or if the person's occupation is related to the service but it
is provided outside the person's normal working hours.

The Bills Committee has divided views on the revised proposal. Some
members do not feel that the Administration's proposal to add a time element to
further narrow the scope of voluntary service to be counted as donation would
address their concern, as some people who provide voluntary service may not
have "normal" or "fixed" working hours for the purpose of earning income or
profit. They are of the view that restrictions on voluntary service should be
removed as far as possible, in view of the practical difficulties in determining the
exact scope of voluntary service that should be accounted for or not accounted
for in the election expenses return of a candidate. They have also pointed out
that the requirement adopted by Hong Kong is more stringent than many
overseas countries.

A few members consider that exclusion of all kinds of voluntary service
from the definition of "election donation" would open the "backdoor" for abuse,
rendering the imposition of an upper limit of election expenses meaningless.
To ensure that there is a level playing field for all candidates, they are adamant
that certain services, despite being provided voluntarily, should be treated as
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election donation, such as service provided by a team of professional people or
provided by a person who receives money or money in kind from his employer
for offering that kind of service.

After detailed deliberation, it is the view of the majority members of the
Bills Committee that there should not be restrictions on voluntary service which
is provided by an individual personally, voluntarily and in his own time. It does
not matter whether the voluntary service consists of work normally undertaken
by the individual or is related to his occupation. In addition, the voluntary
service should exclude all provisions of goods or materials incidental to the
service. The Administration has agreed to take on board this proposal from
members.

Election advertisement

Another subject which the Bills Committee has deliberated at length is the
definition of "election advertisement." The Bills Committee notes that there is
no specific definition of "election advertisement" in the CIPO. Section 19 of
the CIPO sets out the printing requirement in respect of printed material having
reference to an election, which in practice could cover "neutral" publication
without the intent to promote any candidate at an election. The definition
proposed in the Bill seeks to narrow the scope of election advertisement to
electioneering material which "has effect of promoting or prejudicing a candidate
or candidates at an election".

Some members are concerned that the definition is so wide that it might
cover newspaper commentaries and other third-party publications. They have
pointed out that it is an illegal conduct for a person to incur election expenses at
an election without being authorized by a candidate. In the case of a newspaper
commentary or a publication falling within the scope of election advertisement, it
is unlikely for the author or publisher to obtain the authorization or consent of the
candidate for its publication. In addition, it would be difficult to determine the
costs incurred. A few members consider that an advertisement published for
the purpose of promoting a political party without naming specific candidates
should be covered by the definition.

To address members' concerns, the Administration has proposed to amend
the definition of "election advertisement" in the Bill by replacing the "effect test"
with the "purpose test". Under the proposal, media carrying out their normal
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and ongoing activities of reporting and commenting on public affairs in a fair and
objective manner would not be caught by the definition. A publication or an
advertisement will only fall within the scope of an election advertisement if it is
published for the purpose, and I emphasize, for the purpose of promoting or
prejudicing the election of a candidate or candidates. In case of disputes, it is
for the court to decide whether an advertisement is an election advertisement
having regard to all the relevant circumstances. In the view of the
Administration, the inclusion of a purpose test can strike a balance between fair
elections and freedom of expression.

After consideration, the Bills Committee has agreed to support the
Administration's proposal as the scope of election advertisement under a
"purpose test" is more restrictive than that under an "effect test".

Corrupt motive under Part 2 of the Bill

The Bills Committee notes with considerable concern that the offence
provisions for corrupt conduct under Part 2 of the Bill as drafted, would have the
effect of creating absolute offences without having to prove a corrupt motive.
This is different from the CIPO. For example, clause 7 of the Bill criminalizes
among other things, the offering, soliciting or acceptance of an advantage as an
inducement or reward for standing as a candidate. Under the CIPO, bribery is
expressed to be the doing of any of the activities referred to in section 5 of the
Ordinance, and for any of these activities to constitute bribery, they have to be
done "without reasonable excuse" or "without legal authority". The Bills
Committee has requested the Administration to consider adding the word
"corruptly" and the same qualifiers in clause 7 and other clauses of the Bill.

The Administration has explained that the structure of clause 7 follows that
adopted in the United Kingdom Representation of the People Act 1983. The
motive to bribe is built-in in the way the clause is drafted. Adding the word
"corruptly" 1is unnecessary and tautological. @ The Administration also
considered that it is unnecessary to add the qualifiers proposed. In the
Administrations' view, there is no difference in the scope of offence between
clause 7 and the relevant provisions under the CIPO.

Members remain, however, unconvinced by the Administration's
explanation and have drawn its attention to the fact that the relevant provisions of
the United Kingdom Representation of the People Act 1983 (that is, sections 107
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and 114) include the word "corruptly". After reconsideration, the
Administration has agreed to add the word "corruptly" in clause 7(1), but not any
other clauses under Part 2 of the Bill.

New corrupt offence for not using best endeavours at election

I would also like to draw Members' attention to the introduction of a new
corrupt offence. Under clause 7 of the Bill, a person engages in corrupt
conduct if he accepts an advantage to stand or not to stand as a candidate at an
election, or to withdraw his candidature. @ Some members of the Bills
Committee are concerned that instead of withdrawing his candidature, a corrupt
candidate can resort to not making best endeavours in his election campaign in
exchange for an advantage. This will not be caught by the Bill. The Bills
Committee has requested the Administration to consider introducing a new
offence in this respect.

In the Administration's view, it would be most difficult to define what
"best endeavours" would mean and there may be justifiable reasons for a
candidate not to make his best endeavours in his election campaign. However,
members maintain the view that such conduct should be prohibited. After
reconsideration, the Administration has agreed to introduce a new offence
element of offering or accepting an advantage as inducement or reward for not
using best endeavours in campaigning at an election.

Election donation

In response to members' comments and concerns, the Administration has
agreed to introduce a number of changes relating to election donation. First,
the Administration has agreed to raise the amount of an election donation for
which a candidate is required to issue a receipt from more than $500 to more
than $1,000. The same amount will apply to donations received collectively by
a group of candidates in a public place. Second, a candidate is only required to
record the name and address of the donor as supplied by the donor. Third, any
unspent or excessive donation should be given to a charitable institution or trust
of a public character chosen by the candidate, in view of the practical difficulties
that could be encountered by candidates in deciding how such donation should be
returned to the donors under the existing arrangement.
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Court order to grant relief to candidates

The Bill allows a candidate to apply for a court order to relieve himself of
criminal responsibility if he contravenes the illegal conduct provisions due to
inadvertence, miscalculations or other reasonable cause, and such act or
omission was not due to bad faith. In response to members' request for
clarification, the Administration has advised that an application for a court order
can only be made before a plea is taken in court for a criminal charge of the
illegal conduct concerned. The criminal proceedings will be stayed once an
application is made to the Court of First Instance and an applicant will be
relieved of any criminal liability if a court order is granted. Members are
doubtful whether the relevant provisions of the Bill, as presently drafted, could
reflect the policy intent. Following discussion, the Administration has agreed
to improve the clarity of these provisions.

Election return

Finally, I would like to put on record the Administration's undertaking in
respect of the arrangement for issuing demand notes for removal of election
advertisements. In the light of past experience, members have expressed
concern about the situation where a candidate has to apply for a court order to
extend the statutory period for lodging an election return simply because the
demand note from the Government for removing election advertisements arrives
too late for the cost to be included in the election return. The Administration
has agreed that all the demand notes in respect of removal of election
advertisements should be issued within 21 days after publication of the election
result in the Gazette, and the proposed deadline will be included in the Electoral
Affairs Commission's electoral guidelines.

Madam President, what started as an exercise to modernize the language
of the existing CIPO by the Elections (Corrupt and Illegal Conduct) Bill without
any substantial policy change turned out to be far more complicated. The report
that I have given does not do justice to the efforts of my fellow Committee
members, and I want to place on record that irrespective of our political
persuasion, views put forward by my colleagues have undoubtedly resulted in a
much improved Bill.
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Madam President, with these remarks, and subject to the amendments to
be moved by the Administration at the Committee stage, the Bills Committee
supports the resumption of the Second Reading debate on the Bill.
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MR RONALD ARCULLI: Mr Deputy, I thought I was in another place when I
heard your voice. I hope you will have a speedy recovery.

Today's debate on the desirability or otherwise of the introduction of a
sales tax to a large extent pre-empts the Budget due to be presented to this
Council by the Financial Secretary in three weeks' time on 8 March. I suspect
that sales tax will be rapped on its head fairly severely today. However,
whether that will prove to be a fatal blow remains to be seen. That, of course,
is the risk that any one of us will run in today's politics by floating an idea before
an appropriate incubation period, and before the community and indeed this
Council have had enough time to discuss the pros and cons of a sales tax.
Whilst we can assert that in Hong Kong we do have representation with taxation,
we can, nevertheless, say that this Council sometimes function as opposition with,
and indeed, to taxation. It is not very often that this Council has any
meaningful input into policy formulation by the Government of the Hong Kong
Special Administrative Region. Whilst it is easy to blame this state of affairs on
the Basic Law in the sense that as structured, all the Government needs is a
maximum of 31 votes to pass any measure that it requires as compared to two
times 16 votes on the split voting method on any member's measure. And
therefore, Mr Deputy, against this background, it is surprising that Dr the
Honourable YEUNG Sum's motion is likely to receive enough support,
particularly in the light of today's economic condition, unemployment rate, lack
of details of any sales tax proposal and a meaningful and substantial plan from
the Government to cut the waste of resources or to redeploy the resources from
the public sector, by which I mean the Civil Service and the subvented sector. 1
think in fairness to the Civil Service, the first few steps have been taken in
attempts — of course, not all together so smoothly, and even sadly on occasions.
Not so long ago, an attempt by the Secretary for the Civil Service to reform the
entry pay level did not exactly receive a smooth sailing, although I am sure that
the community, particularly the private sector, would have welcomed that move.

Mr Deputy, I believe that the community is entitled to be taken into its
confidence by the Government if a measure like sales tax is to be introduced in
the not too distant future. To begin with, any new tax, however necessary, will
be regarded as unpalatable. I do not think that anyone likes the introduction of
a sales tax and I suspect, with respect to the Financial Secretary, that he is no
exception. But, and I emphasize, can an irrefutable case of necessity be made
out? Inow cite a simple example. Look at our salaries in Hong Kong. And
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I ask two questions. Is there any section of the private sector which has escaped
a pay cut or pay freeze over the last couple of years? Has anyone in the public
sector experienced a pay cut? This is not a dog in the manger attitude, but this
is real life. Secondly, it is also likely that the Mandatory Provident Fund
Scheme which was passed several years ago will kick in at the end of this year.
As a result, over 2 million workers in the private sector and their employers will
be required to make contributions to their retirement scheme. How does this
compare with their public sector counterparts?

Thus, when we are told by the Government that we need to widen the tax
net, some might say that "we told you so many times before", but why now?

Mr Deputy, I think that the community as a whole is unlikely to support
the introduction of a sales tax unless there is an irrefutable case to do so, and that
such a case can be made out by the Government. However, this cannot be done
by simply telling the community that recurrent expenditure either today or in the
future will exceed recurrent revenue. The Government must demonstrate that it,
too, is prepared to bear its share of the pain and only then will the community
begin to consider and consider seriously the acceptability of a sales tax. As at
presently advised, the Liberal Party cannot support a sales tax today and
unhesitatingly supports Dr YEUNG Sum's motion.
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THE PRESIDENT resumed the Chair.

MR BERNARD CHAN: Madam President, a sound and strong finance is
important for Hong Kong's continuous success. Consecutive budget deficits
will definitely affect public spending and reduce overseas companies' confidence
to invest in Hong Kong. But unfortunately, we have had deficits since 1998.
Our revenue has been further reduced after the financial turmoil.

Salaries tax, profits tax and land premiums, which make up half of the
government income, have been shrunk. A total of $100.9 billion of revenue
was collected during 1998-99, representing a drop of $36.6 billion or 26.6%
from that collected in the previous year.

Stamp duty, for instance, has recorded a drop of $18.9 billion because of
the relatively inactive property and stock market during the economic downturn.
The profits tax has also dropped by $15.8 billion.

To help Hong Kong people tide over the hard times in the economic
downturn, the Government froze public fees and offered tax rebates together
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with many others as a package of measures to boost Hong Kong people's
confidence towards our economic future. However, the plunge of property
prices has diminished a great deal of the Government's income in land premiums
and stamp duty.

The Asian financial turmoil should not be the sole culprit to be blamed for
our fiscal imbalance. Our tax system has indeed contributed to the
unfavourable outcome of having public spending gradually exceeding public
revenue. An overview of government revenue shows that profits tax and land
premiums are the two most important sources of revenue. Salaries tax now
accounts for only 10.1% of the total receipts.

What is worse, we rely too much on a minority of people for tax income.
There are 1.2 million salaries taxpayers in 1999-2000. The top 100 000
taxpayers contribute 64.9% of the total revenue from salaries tax, whereas the
bottom 600 000, or half of all salaries taxpayers, contribute only 4 % of the total
salaries tax yield. Only 0.3% of the working population, or about 10 000, pay
at the standard rate of 15% and they contribute 21.7% of the total salaries tax
receipts. The number is unbelievably small when comparing to the entire
working population of 3 million. Taxation should never deviate from the
principle of fairness.

These statistics have shown us that our present tax system is neither fair
nor healthy. We are not, and we should never be, a welfare state. Users
should pay for the public services they consume. Only the elderly, the weak
and those who really need assistance should be considered with exemptions.
How can the government finance be healthily sustained in the long run if only a
few are paying for the needs of the whole? The entire community should
shoulder the responsibility of tax on the basis of equity, and it should not be the
duty exclusively of the wealthy and the middle class.

Because of the pressure of our growing population, it is perceived much of
the public money will go to finance a wide range of government services like
health, welfare and education. Spending on education, health and social
welfare already cost 57.5% of the total government recurrent expenditure in
1999-2000. As our economy has been undergoing a transformation process, it
is inevitable, though painful, to widen the tax base in order to meet newly arising
needs.
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Some people suggest raising profits tax. I can hardly be convinced by
such a move because the burden is again thrown back to the business sector and
the employers.

Some people argue that it is not a right time to introduce additional tax
because Hong Kong is still recovering from the financial turmoil. New taxes
will slow down recovery. I appreciate the difficulty and like many people, I do
not want to see any new tax introduced in a rush.

But it does not mean that the Government can only sit back and do nothing.
Should we not review our tax system and think of new sources of tax before our
revenue drops to a dangerously low level?  Should we not prepare for the rainy
days?

We should find ways to increase our revenue. It could be sales tax,
departure tax or other new forms of taxes. And the taxes could be introduced
across the board or with exemptions. They are the options if they prove to be
effective and least harmful to the society. At least we should let the
Government study the options carefully, come up with the pros and cons of each
option, before reaching a conclusion.

Sales tax, especially one introduced across the board, is controversial
because it will affect every member of the public. It is still too early to say
whether a sales tax is the only and the best option. But I believe that most will
support a review and revamp of the tax system.

Sales tax is not uncommon around the world. Some countries have
introduced it for some time. The Government should study their models,
compare their advantages and disadvantages, and present a full picture to us.

While exploring new tax, the Government should tighten its belts in a
better way. It is no use exploring new tax alone. One way to strengthen our
finance is to cut costs. A government which cannot control costs will fail to
come up with a strong finance.

We must be careful during the overhaul. Any reform may weaken
businessmen's incentive to invest in Hong Kong. It is the low tax rate that
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attracts so many overseas companies to come to Hong Kong for business. They
can easily pull out their investment to other countries with lower tax. If so, the
ultimate loser will be the entire Hong Kong economy.

Madam President, I oppose levying a sales tax at this stage when
discussions on a comprehensive review of the taxation system are still premature.
Thorough discussion and consultation are needed before the introduction of any
new tax. Thank you.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 21 were present, 19 were in favour of the motion, one against it
and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 20 were
present, 17 were in favour of the motion, one against it and one abstained.
Since the question was agreed by a majority of each of the two groups of
Members present, she therefore declared that the motion was carried.
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Adjourned accordingly at twenty-nine minutes to Eleven o"clock.
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Annex |
WRITTEN ANSWER

Written answer by the Secretary for Education and Manpower to Mr Albert
HO's supplementary question to Question 1

The Government does not collect the relevant statistics. Our policy is to
maintain a liberal and open services regime. In general, foreign practitioners
may enter the local market by meeting certain professional requirements, which
are objective and non-discriminatory. The Government has been actively
participating in negotiations in the World Trade Organization and promoting
more liberalization of trade in services. This will pave the way for our
professionals to open up overseas markets and broaden their development
opportunities.
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Annex |1
CONSULAR RELATIONS BILL

COMMITTEE STAGE

Amendments to be moved by the Chief Secretary for Administration

Clause Amendment Proposed
3(4) By deleting everything after "if it has been" and substituting -
"expressed by -

(a) the person charged with the duty of acting
in the capacity of; or

(b) any person for the time being performing
the functions of,

head, of the superintending diplomatic mission of that State or
of the consular post concerned.".

3(8) By adding "in the Gazette under section 4" after "by order".

4 By adding "in the Gazette" after "by order" wherever it appears.
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Annex 111
ELECTIONS (CORRUPT AND ILLEGAL CONDUCT) BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for Constitutional Affairs

Clause Amendment Proposed
2 (@) In the definition of "advantage" -

(1)  in paragraph (d), by adding "of" after "exercise";
(i) in paragraph (e), by adding "of" after "performance";

(i) in paragraph (g), by adding "voluntary service or" after
"other than".

(b) In the definition of "appropriate authority" -
(1) by adding before paragraph (a) -

"(aa) in the case of an election to elect the Chief
Executive, the person designated to be the
appropriate authority under any law in
force providing for the election of the
Chief Executive; and";

(i)  in paragraph (a), by adding ", the Election Committee"
after "Legislative Council";

(i) in paragraph (b), by deleting the semicolon and
substituting "or, if the returning officer for the election
has not been appointed, the Director of Home Affairs;
and";
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Clause

(c)

(d)

(iv)

Amendment Proposed
by adding -

"(c) 1n the case of an election to elect a village
representative, the person designated to be
the appropriate authority under any law in
force providing for the election of village
representatives;".

In the definition of "election advertisement", by deleting "that
has the effect”" and substituting "published for the purpose”.

In the definition of "election donation" -

(@)

(ii)

(iii)

by deleting "group of candidates at an election, means"
and substituting "candidates at an election, means any
of the following donations";

in paragraph (a) -

(A) by deleting "group" and  substituting
"candidates";

(B) by deleting everything after "towards meeting,"
and substituting "the election expenses of the
candidate or candidates;";

in paragraph (b), by deleting everything after "in

respect of the candidate or" and substituting

"candidates for the purpose of promoting the election of

the candidate or candidates or of prejudicing the

election of another candidate or other candidates, and
includes any goods given incidental to the provision of
voluntary service;";
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Clause Amendment Proposed

(e)

)

(iv) by deleting paragraph (c) and substituting -

"(©)

any service provided to or in respect of the
candidate or candidates for the purpose of
promoting the election of the candidate or
candidates or of prejudicing the election of
another candidate or other candidates, but
does not include voluntary service;".

In the definition of "elector" -

(1) by adding before paragraph (a) -

"(aa)

in relation to an election to elect the Chief
Executive, means a person who is an
elector under any law in force providing
for the election of the Chief Executive;
and";

(il)  in paragraph (e), by adding "and" at the end;

(ii1) by adding -

()

in relation to an election to elect a village
representative, means a person who is an
elector under any law in force providing
for the election of village
representatives;".

In the definition of "electoral law" -

(1)  in paragraph (c), by adding "or" at the end;

(i) by adding -

"(d) the Heung Yee Kuk Ordinance (Cap.

1097); or
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Clause Amendment Proposed

(¢) any law in force providing for the election
of -

(1)  the Chief Executive; or
(1)) village representatives;".
(g) In the definition of "returning officer" -
(1) by adding before paragraph (a) -

"(aa) in relation to an election to elect the Chief
Executive, means the person appointed to
be the Returning Officer under any law in
force providing for the election of the
Chief Executive; and";

(ii) by adding before paragraph (b) -

"(ab) in relation to an election for an Election
Committee subsector, means a Returning
Officer appointed for the subsector under
section 78 of the Legislative Council
Ordinance (Cap. 542); and";

(iii) in paragraph (b), by deleting "73" and substituting
"75 ";

(iv) in paragraph (d), by adding "and" at the end;
(v) by adding -
"(e) 1n relation to an election to elect a
village representative, means a

person appointed to be a Returning
Officer under any law in force
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Clause Amendment Proposed

providing for the election of village
representatives,

and -

(i)  if the Returning Officer referred to
in paragraph (a), (ab) or (b) has not
been appointed, means, in so far as
it relates to the relevant election, the
Chief Electoral Officer; and

(ii) if the Returning Officer referred to
in paragraph (c) has not been
appointed, means the Director of
Home Affairs;".

(h) By adding -

""Chief Executive" (77 X £ E ) means the Chief
Executive of the Hong Kong Special
Administrative Region;

"village representative" (ff {t # ) means a person
elected to be a village representative under any
law in force providing for the election of village
representatives;

"voluntary service" (& 75 fif % ) means any service
provided free of charge to or in respect of a
candidate or candidates at an election by a natural
person, voluntarily and personally, in the
person's own time for the purpose of -

(a) promoting the election of the
candidate or candidates; or
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Clause

3(a)

6(3)(a)

7(1)

(a)

(b)

(a)

(b)

(©)

Amendment Proposed

(b) prejudicing the election of another
candidate or other candidates.".

By adding "the Chief Executive and" before "persons to
membership".
By adding "and to be village representatives" after "public
bodies".
By adding before paragraph (a) -

"(aa) an election to elect the Chief Executive;".

In paragraph (g), by deleting the full stop and substituting a
semicolon.

By adding -

"(h) an election to elect a village representative.".

By deleting "election".

(@)
(b)

By adding "corruptly" after "at an election if the person".
In paragraph (a), by adding -

"@ii1) if the other person has been nominated as a
candidate at the election, not to use the other
person's best endeavours to promote the election
of the other person; or".
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(¢)  In paragraph (b), by adding -
"(ii1) if the other person was or has been nominated as
a candidate at the election, for not having used
the other person's best endeavours to promote
the election of the other person; or".
(d) In paragraph (c) -
(1) by deleting "to the" and substituting "for the other";
(i) by adding -

"(iii) if the third person has been nominated as a
candidate at the election, not to use the
third person's best endeavours to promote
the election of the third person; or".

(¢)  In paragraph (d), by adding -
"(iii) if the third person was or has been nominated as

a candidate at the election, not to use the third

person's best endeavours to promote the election

of the third person; or".
(f)  In paragraph (e) -

(i)  in subparagraph (ii), by deleting "having been" and
substituting "if the person has been";

(i) by adding -

"(ii1) if the person has been nominated as a
candidate at the election, not to use the
person's best endeavours to promote the
election of the person; or".
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Clause Amendment Proposed
(g) In paragraph (f), by adding -

"(ii1) if the person was or has been nominated as a
candidate at the election, for not having used the
person's best endeavours to promote the election
of the person; or".

(h) In paragraph (g), by adding -

"(ii1) if the other person has been nominated as a
candidate at the election, not to use the other
person's best endeavours to promote the election
of the other person; or".

(1)  In paragraph (h) -
(i)  in subparagraph (ii), by deleting the full stop and
substituting "; or";
(i) by adding -

"(ii1) if the other person was or has been
nominated as a candidate at the election,
not to use the other person's best
endeavours to promote the election of the
other person.".

12(5) By deleting "¢ 3% " and substituting "% g5 ".
17(1) By deleting paragraph (d) and substituting -

"(d) without lawful authority, destroys, defaces, takes or
otherwise interferes with a ballot paper in use, or that
has been used, at the election; or
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(¢e)  without lawful authority, destroys, removes, opens or
otherwise interferes with a ballot box in use at the
election.".

18 By deleting everything after "for a purpose” and substituting -

"

(a) other than that of meeting, or contributing
towards meeting, the election expenses of
the candidate; or

(b) in the case of an election donation
consisting of goods or a service, other than
that of promoting the election of the
candidate or that of prejudicing the
election of another candidate or other
candidates,

engages in corrupt conduct at an election.".

19 (@) In subclause (1) -
(1) by adding "or candidates" after "A candidate";

(ii)) by deleting "$500 or more" where it twice occurs and
substituting "more than $1,000";

(iii)) by adding "as supplied by the donor" after "address of
the donor".

(b) By deleting subclauses (2) and (3) and substituting -
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Clause

Amendment Proposed

"(2) If an election donation of more than
$1,000 or, in the case of an election donation consisting
of goods, of more than $1,000 in value, is given to or
for a candidate or candidates and the candidate or
candidates do not know the name and address of the
donor, the candidate or candidates must ensure that the
donation -

(@) 1is not used -

(1)  for the purpose of meeting, or
contributing towards meeting,
the election expenses of the
candidate or any of the
candidates; or

(1)) in the case of an election
donation consisting of goods,
for the purpose of promoting
the election of the candidate
or any of the candidates or of
prejudicing the election of
another candidate or other
candidates; and

(b) 1is given to a charitable institution or
trust of a public character chosen by
the candidate or candidates.

(3) If an election donation of money or goods
has been given to or for a candidate or candidates and

the donation -

(@) has not been used -
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(1)  for the purpose of meeting, or
contributing towards meeting,
the election expenses of the
candidate or candidates; or

(ii)) in the case of an election
donation consisting of goods,
for the purpose of promoting
the election of the candidate
or candidates or of
prejudicing the election of
another candidate or other
candidates; or

(b) is not used in the case referred to in
subsection (2),

the candidate or candidates must ensure that the
donation is given to a charitable institution or trust of a
public character chosen by the candidate or
candidates.".

(¢) By deleting subclauses (4) and (5).
(d) By deleting subclause (6) and substituting -

"(6) If the aggregate of all election donations
given to or for a particular candidate or a particular
group of candidates exceeds the maximum amount
prescribed under section 44, the candidate or the
candidates belonging to the group must ensure that the
excess (not including election donations of services) is
given to a charitable institution or trust of a public
character chosen by the candidate or those
candidates.".
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Clause

21

27

(e)
(f)

(a)

(b)

(c)

(a)

Amendment Proposed

By deleting subclause (7).
By deleting subclause (8) and substituting -

"(8) If an election donation is received by a
candidate or candidates, the candidate or each of the
candidates engages in corrupt conduct at an election if -

(a) the candidate or candidates fail to
comply with subsection (1) or (2); or

(b) the candidate or candidates fail to
comply with any other requirement
of this section before the time when
the candidate's or each candidate's
election return for the election is
lodged in accordance with section
36.".

In subclause (3), by adding "an advantage as" before "a
reward".

In subclause (4), by deleting "a reward to another person"
where it twice occurs and substituting "an advantage to
another person as a reward".

In subclause (5), by deleting "or reward" wherever it occurs.

In subclause (1), by adding "unless, before the publication of
the election advertisement, the person or organization
consented in writing to the inclusion of the name, logo or
pictorial representation” before the full stop.
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(b) In subclause (2), by adding "unless, before the publication of
the election advertisement, the other person or organization
consented in writing to the inclusion of the name, logo or
pictorial representation” before the full stop.
(c) By deleting subclause (3).
(d) In subclause (4) -

(1) by deleting "subsection (3), it is sufficient for the
defendant to prove that" and substituting "subsections
(1) and (2), the consent of an organization is taken to
have been obtained if";

(i)  in paragraph (a), by deleting "affected";

(iii) in paragraph (b), by deleting "defendant" and
substituting "candidate or person who publishes, or
authorizes the publication of, the election
advertisement".

(¢) By deleting subclause (8).
(f)  In subclause (9) -

(1) by deleting "person or an organization" and substituting
"candidate";

(ii) by deleting "person or organization." and substituting
"candidate.".

28 By adding -

"(5A) Despite subsection (5), an application for an
injunction under this section can be made by -



kg — 2000 2R 16 H

LEGISLATIVE COUNCIL — 16 February 2000 237

Clause

29(2)

30(1)

(b)
(c)

(a)

(b)

(©
(d)

Amendment Proposed

(@) if the election is to elect the Chief
Executive, a person specified for this
purpose under any law in force providing
for the election of the Chief Executive; or

(b) if the election is to elect a village
representative, a person specified for this
purpose under any law in force providing
for the election of village
representatives. ".

By deleting paragraphs (a) and (b) and substituting -

"(a) the candidate was not aware of the conduct; or

(b) the candidate, if aware of the conduct, did not
consent to or connive at it.".

By deleting " it 45 75 " and substituting "4 DL & 5"

By deleting "¢ & " and substituting "{F H ".

In paragraph (a), by deleting everything after "engage in the
conduct" and substituting "; and".

In paragraph (b), by deleting "was of a trivial nature" and
substituting "did not materially affect the result of the
election”.

In paragraph (c), by deleting "all".

In paragraph (d), by deleting "in connection with" and
substituting "at".
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31 (@) In subclause (2) -

(1) by adding a comma before "an electoral law";

(ii)

in paragraph (a)(i), by deleting "some other" and
substituting "any".

(b) By deleting subclause (3) and substituting -

"(3) If an application is made under subsection
(1), no prosecution against the applicant for having
done or omitted to do an act that, but for this section,
would be illegal conduct at an election may be instituted
or carried on until the application is disposed of by the
Court.

(4) An applicant is not liable to be convicted
of an offence of having engaged in illegal conduct at an
election if the act or omission of the applicant that, but
for this section, would be illegal conduct at the election
is the subject of an order made under subsection (2).".

33 (@) In the definition of "incumbent candidate" -

(1)

by deleting everything before paragraph (a) and
substituting -

""incumbent candidate" (7£ {T: /¥ {z & A ) means -

(aa) the person holding office as,
or for the time being assuming

the duties of, the Chief
Executive; or";
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Clause

34

(b)

(c)

(a)

Amendment Proposed

(i) in paragraph (b), by deleting "or a Provisional District
Board";

(ii1) in paragraph (d), by deleting the comma at the end and

"

substituting "; or";
(iv) by adding -
"(e) a serving village representative,";

(v) by adding "office or" before "body" where it twice
occurs.

In the definition of "performance report" -
(1) by adding before paragraph (a) -
"(aa) the Chief Executive; or";

(i) in paragraph (b), by deleting "or a Provisional District
Board";

(ii1) 1in paragraph (d), by adding "or" at the end;
(iv) by adding -
"(e) a serving village representative;".
In the definition of "printer", by deleting "of" and substituting

"In relation to".

In subclause (3), by deleting "before" and substituting "not
later than 7 days after".
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Clause

New

(b)

(©

(d)

Amendment Proposed

By deleting subclause (4) and substituting -

"(4) A person must, not later than 7 days after
publishing a printed election advertisement, furnish 2
copies of the advertisement to the appropriate returning
officer.

(4A) If a printed election advertisement is
published in a registered local newspaper, the duty to
comply with subsection (4) is on the person who seeks
to place the advertisement in the newspaper.".

In subclause (7), by deleting "Any" and substituting "Subject
to subsection (4A), any".

In subclause (8), by deleting "1 (5 & " and substituting "7¢
'EE E/‘j " .

By adding in Part 5 -

"34A. Court may grant relief in certain
circumstances if election advertisements
do not meet requirements

(1) A person who published a printed
election advertisement without complying with section 34(1)
or (4) may apply to the Court for an order under subsection

Q).

(2) On the hearing of an application made
under subsection (1), the Court may make an order allowing
the publication which would, but for this section, constitute an
offence under section 34, be excepted from the relevant
requirements under that section and relieving the applicant
from the penalties imposed by that section, but only if the
Court -
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Clause

35

(a)

Amendment Proposed

(a)  1s satisfied that -

(1)  the non-compliance was due
to inadvertence, an accidental
miscalculation or any
reasonable cause and was not
due to bad faith; and

(i) where the Court requires
notice of the application to be
given in Hong Kong, the
notice has been given; and

(b) Dbelieves it to be just that the
applicant should not be subject to
those penalties.

(3) If an application is made under subsection
(1), no prosecution against the applicant for not having
complied with section 34(1) or (4) may be instituted or carried
on until the application is disposed of by the Court.

(4) An applicant is not liable to be convicted
of an offence under section 34 if the non-compliance by the
applicant with section 34(1) or (4) is the subject of an order
made under subsection (2).".

By adding before paragraph (a) -

"(aa) in the case of an election to elect the Chief
Executive, the date specified for this purpose
under any law in force providing for the election
of the Chief Executive; and".
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Clause

(b)

(©)

(d)

36(2) (a)

(b)

Amendment Proposed

In paragraph (a), by adding ", the Election Committee" after
"Legislative Council".

In paragraph (b), by deleting the full stop and substituting ";
and ".

By adding -

"(c) in the case of an election to elect a village
representative, the date specified for this purpose
under any law in force providing for the election
of village representatives.".

In paragraph (a), by deleting "within 30 days" and
substituting "not later than 30 days".

In paragraph (b) -

(i)  in subparagraph (ii), by deleting "$500 or more" where
it twice occurs and substituting "more than $1,000";

(1)  in subparagraph (iv) -

"

(A) by deleting "such a" and substituting "an
election";

(B) by deleting "19" and substituting "19(3)".

37 By adding -

"(1A) If a candidate has made an application under
section 39, no prosecution against the candidate for failing to
have lodged an election return as required by section 36 may
be instituted or carried on until the application is disposed of
by the Court.".
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Clause

38

(a)

(b)

(c)

(d)

Amendment Proposed

In the heading, by adding "act in office or" before
"participate".

In subclause (1), by deleting everything after "having been
elected to" and substituting "an office or membership of a
body at an election to which this Ordinance applies, the
person acts in the office or participates in the affairs of the
body as a member without having complied with section 36.".

In subclause (2), by deleting "participates as a member of the
Legislative Council or body without having lodged an election
return as required by" and substituting "acts in the office or
participates in the affairs of the body as a member without
having complied with".

By adding -

"(3) A person is not liable to be convicted of an
offence under this section for acting in the office or
participating in the affairs of the body as a member
without having complied with section 36 if -

(a) the non-compliance is the subject of
an order made under section 39; and

(b) the further period specified in the
order has not yet expired.

(4) A person who acts in the office or
participates in the affairs of the body as a member
without having complied with section 36, if -

(a) the person's application for an order
under section 39 is refused; or



kg — 2000 2R 16 H

244 LEGISLATIVE COUNCIL — 16 February 2000
Clause Amendment Proposed
(b) the person has not complied with
section 36 within the further period
specified in the order made under
section 39,
may be convicted of an offence under this section and is
liable on conviction to the daily fine referred to in
subsection (2) counting from the day on which the
person began to act in the office or participate in the
affairs of the body as a member without having
complied with section 36.".
39 (@) In subclause (1) -
(1) by adding "is unable or" before "has failed";
(il) by deleting "within the" and substituting "before the
end of the".
(b) In subclause (2) -
(1) by adding "inability or" before "failure";
(i) in paragraph (d), by deleting "some other" and
substituting "any".
(¢) In subclause (4)(c), by deleting "some other" and substituting
"anyﬂ.
(d) By adding -

"(4A) A candidate who has not complied with
section 36(2)(b)(i), (ii) or (iii) can also apply to the
Court for an order excepting the candidate from the
requirement to send an invoice or a receipt, or a copy
of a receipt, as required by that section.
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Clause Amendment Proposed

(4B) On the hearing of an application made
under subsection (4A), the Court may make the order
sought, but only if it is satisfied that the non-
compliance was due to -

(a) misconduct of an agent or employee
of the applicant; or

(b) inadvertence, or an accidental loss
or destruction of the invoice or
receipt or copy of the receipt, by the
applicant or any other person; or

(c) any reasonable cause,

and was not due to the applicant's bad faith.".

42 (a) By renumbering the clause as clause 42(1).

(b) In subclause (1), by deleting "taken to have committed" and
substituting "guilty of attempting to commit".

(¢) By adding -

"(2) A person who is convicted of an attempt to
commit an offence against this Ordinance is subject to
the same penalties and disqualifications imposed by any
law to which the person would have been subject on
conviction of the offence attempted.".
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Clause

New

Schedule

Amendment Proposed

By adding -

(a)
(b)

"47. Transitional provision

Any subsidiary legislation made under the Corrupt and
Illegal Practices Ordinance (Cap. 288) before its repeal and in
force at the commencement of this Ordinance is, so far as it is
not inconsistent with this Ordinance, to continue in force and
have the like effect for all purposes as if made under this
Ordinance.

48. Saving provision

The repeal of the Corrupt and Illegal Practices
Ordinance (Cap. 288) does not affect any obligation or
liability incurred, or any penalty or disqualification imposed,
or any investigation or legal proceedings instituted, under that
repealed Ordinance; and any such penalty or disqualification
may be imposed, and any such investigation or legal
proceedings may be instituted or carried on, as if this
Ordinance has not been passed.".

By deleting item 1.

By adding -

"1A. Medical Repeal section 4(2)(e) and
Practitioners  substitute -
(Electoral
Provisions) "(e) he has been convicted
(Procedure) of having engaged in
Regulation corrupt or illegal
(Cap. 161 conduct in
sub. leg.) contravention of the

Elections (Corrupt and
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Illegal Conduct)
Ordinance ( of
2000); or".
1B. Crimes In section 46(1), add "or corrupt
Ordinance conduct” after "corrupt
(Cap. 200) practice".".
(¢) By deleting item 4.
(d) By adding -
"5A. Electoral (@) In section 2(1), in the

Affairs
Commission
(Electoral
Procedure)
(Legislative
Council)
Regulation
(Cap. 541
sub. leg.)

(b)

definition of  "election
expenses”, repeal "Corrupt
and Illegal Practices
Ordinance (Cap. 288)" and

substitute "Elections
(Corrupt and Illegal
Conduct) Ordinance
( of 2000)".

In section 26, repeal "return
and declaration of election
expenses of the candidate is
to be open for inspection
under section 29A of the
Corrupt and Illegal
Practices Ordinance (Cap.
288)" and substitute "copy
of the election return lodged
by the candidate is available
for inspection under section
40 of the Elections (Corrupt
and Illegal Conduct)
Ordinance ( of 2000)".
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(¢) In section 52 -

(@)

(i)

(1i1)

in  subsection (1),
repeal "committed the
offence of
personation” and
substitute "engaged in
corrupt conduct by
impersonation";

in subsection (2),
repeal "committed the
offence of
personation” and
substitute "engaged in
corrupt conduct by
impersonation";

repeal subsection (4)
and substitute -

"(4) In this
section, the
reference to

corrupt  conduct
by impersonation
is to be construed
as the corrupt
conduct referred
to in section 15 of
the Elections
(Corrupt and
Illegal Conduct)
Ordinance (  of
2000).".
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(d) In section 96(2), repeal

(e)

e

"Corrupt and Illegal
Practices Ordinance (Cap.
288)" and substitute
"Elections (Corrupt and
Illegal Conduct) Ordinance
( of 2000)".

In section 102(11), repeal
"returns and declarations of
election expenses of
candidates are open for
inspection under section
29A of the Corrupt and
Illegal Practices Ordinance
(Cap. 288)" and substitute
"copies of election returns
lodged by candidates are
available for inspection
under section 40 of the
Elections (Corrupt and
Illegal Conduct) Ordinance
( of 2000)".

In section 1(1) of Schedule
I, in the definition of
"election expenses", repeal
"Corrupt and Illegal
Practices Ordinance (Cap.
288)" and substitute
"Elections (Corrupt and
Illegal Conduct) Ordinance
( of 2000)".
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(2

(h)

In section 22 of Schedule 1,
repeal "return and
declaration of election
expenses of the subsector
candidate is to be open for
inspection under section
29A of the Corrupt and
Illegal Practices Ordinance
(Cap. 288)" and substitute
"copy of the election return
lodged by the subsector
candidate is available for
inspection under section 40
of the Elections (Corrupt
and Illegal Conduct)
Ordinance ( of
2000)".

In section 48 of Schedule 1

(1) in subsection (1),
repeal "committed the
offence of
personation” and
substitute "engaged in
corrupt conduct by
impersonation";

(i1)) in subsection (2),
repeal "committed the
offence of
personation” and
substitute "engaged in
corrupt conduct by
impersonation";
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(1)

()

(i11) repeal subsection (4)
and substitute -

"(4) In this
section, the
reference to

corrupt  conduct
by impersonation
is to be construed
as the corrupt
conduct referred
to in section 15 of
the Elections
(Corrupt and
Illegal Conduct)
Ordinance (  of
2000).".

In section 86(2) of Schedule
1, repeal "Corrupt and
Illegal Practices Ordinance
(Cap. 288)" and substitute
"Elections (Corrupt and
Illegal Conduct) Ordinance
( of 2000)".

In section 92(11) of
Schedule 1, repeal "returns
and declarations of election
expenses of candidates are
available for inspection
under section 29A(1) of the
Corrupt and Illegal
Practices Ordinance (Cap.
288)" and substitute "copies
of election returns lodged
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5B.

Electoral
Affairs
Commission
(Electoral
Procedure)
(District
Councils)
Regulation
(Cap. 541
sub. leg.)

(a)

(b)

(c)

by subsector candidates are
available for inspection
under section 40 of the
Elections (Corrupt and
Illegal Conduct) Ordinance
( of 2000)".

In section 2(1), in the
definition of  "election
expenses”, repeal "Corrupt
and Illegal Practices
Ordinance (Cap. 288)" and

substitute "Elections
(Corrupt and Illegal
Conduct) Ordinance
( of 2000)".

In section 29, repeal "return
and declaration of election
expenses of the candidate is
to be open for inspection
under section 29A of the
Corrupt and Illegal
Practices Ordinance (Cap.
288)" and substitute "copy
of the election return lodged
by the candidate is available
for inspection under section
40 of the Elections (Corrupt
and Illegal Conduct)
Ordinance ( of
2000)".

In section 55 -
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(1) in subsection (1),

(ii)

(iii)

repeal "committed the
offence of
personation” and
substitute "engaged in
corrupt conduct by
impersonation";

in  subsection (2),
repeal "committed the
offence of
personation” and
substitute "engaged in
corrupt conduct by
impersonation";

repeal subsection (4)
and substitute -

"(4) In this
section, the
reference to

corrupt  conduct
by impersonation
is to be construed
as the corrupt
conduct referred
to in section 15 of
the Elections
(Corrupt and
Illegal Conduct)
Ordinance (  of
2000).".
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(e)

()

In item 6(1) -

(d) In section 94(2), repeal

(€)

"Corrupt and Illegal
Practices Ordinance (Cap.
288)" and substitute
"Elections (Corrupt and
Illegal Conduct) Ordinance
( of 2000)".

In section 103(10), repeal
"returns and declarations of
election expenses of
candidates are open for
inspection under section
29A of the Corrupt and
Illegal Practices Ordinance
(Cap. 288)" and substitute
"copies of election returns
lodged by candidates are
available for inspection
under section 40 of the
Elections (Corrupt and
Illegal Conduct) Ordinance
( of 2000)".".

(i) by deleting "during" and substituting "at the end of";

(ii) by deleting "in relation to" and substituting "at or in

connection with".

By adding -

"6A. Legislative

Council
(Election

(@) Inrule 11(3) -
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Petition) Rules (1)
(Cap. 542 sub.
leg.)

(ii)

repeal "a corrupt or
illegal practice" and
substitute "corrupt or
illegal conduct";

repeal "practice." and
substitute "conduct.".

(b) In rule 21(3) -

(@)

(ii)

(iii)

in  paragraph (a),
repeal "a  corrupt
practice has not been
proved to have been
committed" and
substitute "corrupt
conduct has not been
proved to have been

engaged in";

in  paragraph  (b),

repeal "corrupt
practices being
committed" and
substitute "corrupt

conduct being engaged

in";

in  paragraph  (¢),

repeal "practices"
where it twice occurs
and substitute

"conduct".".
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(2

(h)

In item 7 -
(1)  1in paragraph (c), by deleting "#i {£ # " and substituting
"EHA
(i) in paragraph (f), by deleting "29(d)" and substituting
"30(d) ";
(iii) in paragraph (g), by deleting "47(1)(a)(ii)" and
substituting "49(1)(a)(i1)";
(iv) in paragraph (h), by deleting "47(3)" and substituting
"49(3) " ;
(v)  in paragraph (1) -
(A) by deleting "53" and substituting "55";
(B) by deleting "during" and substituting "at the end
Of";
(C) by deleting "in relation to" and substituting "at or
in connection with".
By adding -
"8. District (@) Inrule 11(3) -
Councils
(Election (1) repeal "a  corrupt
Petition) Rules practice or an illegal
(Cap. 547 sub. practice" and
leg.) substitute "corrupt or

illegal conduct";

(1) repeal "the corrupt
practice or the illegal
practice" and
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substitute "the corrupt
or illegal conduct".

(b) In rule 21(3) -

(i)

(i)

(1i1)

in  paragraph (a),
repeal "a  corrupt
practice has not been
proved to have been
committed" and
substitute "corrupt
conduct has not been
proved to have been

engaged in";

in  paragraph (b),

repeal "corrupt
practices being
committed" and
substitute "corrupt

conduct being engaged

in";

in  paragraph  (c),

repeal "practices"
where it twice occurs
and substitute

"conduct".".



